This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at  http  :  //books  .  google  .  com/| 


Digitized  by 


Google 


I 


HARVARI3  LAW  SCHCX)L 
LIBRARY 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


REPORTS 


1     - 


OF 


CASES  DETERMINED 


BY  THE 


SUPEEME  COURT 


OFTHB 


STATE  OF  MISSOURI 


Between  March  29,  and  May  20,  1912. 


PERRY  S.  RADER, 

BEPOBTEB. 


VOL.  242. 


COLUMBIA,  MO.: 

E.  W.  STEPHENS,  PUBLISHER 

1913. 


Digitized  by 


Google 


Entered  according  to  Act  of  Congress,  in  the  year  1913,  by 

E.  W.  STEPHENS, 

In  the  office  of  th'e  Librarian  of  Congress  at  Washington,  D.  C. 

.W'A  ?c  IS'.: 


Digitized  by 


Google 


JUDGES  OF  THE  SUPREME  COURT 


DUBmO  THE  TIMB  OF  THESE  BEPOBTS. 


Hon.  Leeoy  B.  Valliant,  Chief  Justice. 

Hon.  Henby  Lamm,  Judge. 

Hon.  Aeohelaus  M.  Woodson,  Judge. 

Hon.  Walleb  W.  Qbaves,  Judge. 

Hon.  John  Kennish,  Judge. 

Hon.  Fbanklin  Pebbiss,  Judge. 

Hon.  John  C.  Bbown,  Judge. 


Elliott  W.  Majob,  Attomey-GeneraL 
J.  D.  Allen,  Clerk. 
Joseph  H.  Fines,  Marshal. 

242  Mo.]  (iii) 


Digitized  by 


Google 


JUDGES  OF  THE  SUPREME  COURT 

BY  DIVISIONS. 


DIVIBION  ONE, 


Hon.  Waller  W.  Graves,  Presiding  Judge. 

Hon.  Leroy  B.  Valliant,  Judge. 

Hon.  Henry  Lamm,  Judge. 

Hon.  Archelaus  M.  Woodson,  Judge. 

Hon.  Henry  W.  Bond,  Commissioner. 

Hon.  Stephen  S.  Brown,  Commissioner. 


DIVISION  TWO. 

*HoN.  John  C.  Brown,  Presiding  Judge. 
Hon.  John  Kennish,  Judge. 
Hon.  Franklin  Ferriss,  Judge. 

Hon.  James  T.  Blair,  Commissioner. 

Hon.  Reuben  F.  Roy,  Commissioner. 

*Hon.  John  C.  Brown  was  on  May  9,   1912,   elected    presiding 
Judge  of  Diyision  Two  to  succeed  the  Hon.  Franklin  Ferriss. 

(iv)  [242  Mo. 


Digitized  by 


Google 


TABLE  OF  CASES  REPORTED 

IN  THIS  VOLUME. 


A 

/Ind^von  V.  Caldwell  JOl 

B 

Bagnell  Timber  Company  t.  Missouri,  Kansas  &  Texas  Railway 

Company  11 

Bennett  v.  Terminal  Railroad  Association  of  St  Louis 125 

Blake,  Dahnke-Walker  Milling  Company  v 28 

Bobbitt,  State  v 273 

Bredell   v.   Kerr   and   Westminster   College    317 

Buchanan   County    (State   ex   rel.)    v.   Imel    293 

Bunker-Culler  Lumber  Company,  Woodruff  v 381 

Burchard,  Farris  v 1 

C 

Caldwell,  Anderson  v 201 

City  of  St.  Louis  y.  Handlan  et  al 88 

City  of  St  Louis,  Wackman  and  St  Louis  Brewinlf  Associar 

tion,  Kilroy  v 79 

Clark  V.  St  Joseph  Terminal  Railroad  Company  570 

Construction  Company   (Morey  Engineering  and)  v.  St  Louis 

Artificial  Ice  Rink  Company 241 

D 

Dahnke-Walker  Milling  Company  v.  Blake  28 

Davenport  v.  King  Electric  Company  Ill 

Dipley  and  Smith.  State  v 461 

Dorrance  v.  Dorrance   . .  .■ 625 

E 
Edmonson  (Howell,  Patterson  and)  v.  Sherwood 613 

F 
Farrifl   v.    Burchard    1 

G 

Ganltney.  State  v 888 

Gentles  (Penny  and).  Press  v 98 

€k>rdon.  State  ex  rel.  Mercer  County  v 615 

Greene  CJounty  (State  ex  rel.)  v.  Lydy 816 

H 

Handlan  et  aL,  City  of  St  Louis  v 88 

Hawkins  v.  Smith  and  Whittaker   688 

Hayes    v.    Hayes    155 

Howard,   State  v 482 

Howard  v.  Strode,  Adrar 210 

Howell,  Patterson  and  Edmonson  v.  Sherwood 518 

Hurley,  State  v.  462 

242  Mo.]  (v) 


Digitized  by 


Google 


vi  OASES  REPORTED.  [242  Mo. 

I 

Imel,  State  ex  reL  Buchanan  County  v 293 

J 

Jackson,  State  v 410 

Jelly  V.  Lamar   44 

K 

Kerns,  Lawless  v 392 

Kerr  and  Westminster  College,  Bredell  v 817 

Kile,  State  v 196 

Kllroy  T.  City  of  St.  Louis,  Wackman  and  St  Louis  Brewing 

Association   79 

King  Electric  Company,  Davenport  v Ill 

L. 

Lamar,  Jelly  v 44 

Lamb,  State  v 398 

Lawless  v.  Kerns   392 

Lindsay,  Thompson  v 53 

Lumber  Company  (Bunker-Culler),  Woodruff  v 381 

Lydy,  State  ex  rel.  Greene  County  v 316 

M 

Maney,   Schneider  v 86 

Masonic  Home  of  Missouri,  Vandagrift  v 138 

McDaniel,  McDonald  v 172 

McDonald   v.   McDaniel    172 

Mercer  County  (State  ex  rel.)  v.  Gordon  615 

Milling  Company   (Dahnke-Walker)   v.  Blake    23 

Missouri,  Kansas  &  Texaa  Railway  Company,  Bagnell  Timber 

Company  v 11 

Missouri,  Kansas  &  Texas  Railway  Company,  State  v 380 

Missouri  Pacific  Railway  Company,  State  v 839 

Modem  Horse  Shoe  Club  v.  Stewart  421 

Moeller  v.  United  Railways  Company  721 

Morey  Engineering  and    Construction   Ck>mpany  v.   St   Louis 

Artificial  Ice  Rink  Company    241 

P 

Patterson  and  Edmonson   (Howell)   y.  Sherwood 613 

Penny  &  Gentles,  Press  v 98 

Phllpott,  Stete  V 504 

Pope  V.  Wabash  Railroad  Company 232 

Press  V.  Penny  &  Gentles 98 

R 

Railroad  (St.  Joseph  Terminal),  Clark  v 570 

Railroad  (Terminal  Association  of  St  Louis),  Bennett  v 125 

Railroad   (Wabash),  Pope  v 232 

Railway    (Missouri,  Kansas   &  Texas),   Bagnell   Timber.  Com- 
pany V 11 

Railway  (Missouri,  Kansas  ft  Texas),  State  v 380 

Railway  (Missouri  Pacific).  State  v 339 

Railway  (St  Louis,  Iron  Mountain  &  Southern),  Tetwiler  v...  178 

Railway  (United),  Moeller  v 721 


Digitized  by 


Google 


242  Mo.]  CASES  EEPOETED.  vu 

s. 

St  Joseph  Terminal  Railroad  Company,  Clark  v 570 

St  Louis  Artificial  Ice  Rink  Company,  Morey  Eiigineering  and 

Construction  Company  v 241 

St  Louis  Brewing  Association   (City  of  St  Louis,  Wackman 

and),   Kilroy  t 79 

St  Louis  (City  of)  v.  Handlan  et  aL  88 

St  Louis   (City  of)  Wackman  and  St  Louis  Brewing  Associa- 
tion.   Kilroy  v 79 

St  Louis,  Iron  Mountain  &  Southern  Railway  Ck>mpany,  Te^ 

wiler   V *.  178 

Schneider  ▼.  Maney  36 

Sherwood,  Howell,  Patterson  and  Eklmonson  t 513 

Smith  (Dipley  and).  State  v 461 

Smith  and  Whittaker,  Hawkins  v 688 

Stackhouse,  State  v 444 

State  V.  Bobbitt 273 

State  V.  Dipley  and  Smith  461 

State  V.  Qaultney    388 

State  V.  Howard    432 

State  V.  Hurley   452 

State  ▼.   Jackson   410 

State  V.    Kile  195 

State  V.   Lamb   398 

State  V.  Missouri,  Kansas  &  Texas  Railway  Company 380 

State  ▼.  Missouri  Pacific  Railway  Ck>mpany   339 

Stete  V.  Fhllpott   504 

State  V.  Stackhouse  444 

State  V.  Stevens    439 

State  ▼.  Washington    401 

State  ▼.  'Wlson   481 

State  ex  rel.  Buchanan  County  v.  Irael   293 

State  ex  rel.  Greene  County  v.  Lydy  316 

State  ex  rel.  Mercer  County  v.  Gordon  615 

Stevens,  State  v * 439 

Stewart,  Modern  Horse  Shoe  Club  v 421 

Strode,  Admr.,  Howard  v.v 210 

T 

Terminal  Railroad  Association  of  St  Louis,  Bennett  v 125 

Tetwiler  v.  St.  Louis,  Iron  Mountain  &  Southern  Railway  Com- 
pany    178 

Thompson  v.  Lindsay  53 

V 
United  Railways  CJompany,  Moeller  v 721 

V 

Vandagrift  v.  Masonic  Home  of  Missouri  138 

W 

Wabash  Railroad  Company,  Pope  v 232 

Washington,  State  v 401 

Westminster  College  (Kerr  and),  Bredell  v 317 

Whittaker  (Smith  and),  Hawkins  v 688 

Wilson,  State  v 481 

Woodruff  V.  Bunker-Culler  Lumber  Company  381 


Digitized  by 


Google 


CASES    OVERRULED    OR 
DISAPPROVED. 


Salisbury  t.  Salisbury,  92  Mo.  68S  (in  part)  627 

Henderson  t.  Koenlg;  168  Mo.  866 293 


(viii)  1242  Mo. 

/Google 


Digitized  by ' 


TABLE  OF  CASES  CITED 

IN  THIS  VOLUME. 


A 

Abeles  v.  Webb,  186  Mo.  247  5S5 

Agan  Y.  Shannon,  103  Mo.  668 f»32 

AUen  V.  McCabe,  98  Mo.  138  268 

Almy  V.  Hunt,  48  IlL  46   260,  251 

Anderson  y.  Scott,  2  Mo.  15  654 

Anthony  ▼.  Rice,  110  Mo.  223 225 

Arkansas  Land  Company  v.  Ladd,  103  Mo.  App.  83  209 

Arkansas  Stave  Co.  v.  State,  94  Ark.  27  864,  372 

Artz  V.  Railroad,  84  Iowa,  158  607 

B 

Bachtel  v.  Wilson,  204  U.  S.  41  696 

Bad«ley  v.  St  Louis.  149  Mo.  122 83 

Bagnell  Timber  Co.  v.  Railroad,  180  Mo.  420  16 

Baker  v.  Henry,  63  Mo.  519 641 

Baker  ▼.  Railroad,  147  Mo.  162  21 

Bank  v.  Okely,  4  Wheat  235  651 

Barber  v.  St  Joseph,  183  Mo.  461 259 

Barber  Asphalt  Paving  Co.  v.  Ridge,  169  Mo.  387 32 

Bates  V.  Hamilton.  144  Mo.  1  668 

Bealey  v.  Smith,  168  Mo.  522  21.  650 

Beck  V.  Live  Stock  Co.,  65  Fed.  80  431 

Benjamin  v.  Railroad,  133  Mo.  274  109 

Benne  v.  MiUer,  149  Mo.  228   646,  668 

Bennet  v.  Hall,  184  Mo.  420  642 

Bergesch  v.  Keevil,  19  Mo.  127  698 

Binkert  v.  Railroad,  98  111.  205 250,  252 

Bird  V.  Sellers,  122  Mo.  32 21 

Blanton  ▼.  Dold,  109  Mo.  76  699,  700 

Blossom  V.  Van  Court,  34  Mo.  390  249,  250 

Board  of  Education  v.  Kenan,  112  N.  C.  566  305 

Booker  v.  Armstrong,  93  Mo.  49  221 

Boone  v.  Shackleford.  66  Mo.  497  21 

Bradford  v.  Blosftom,  207  Mo.  231   172 

Bradford  Construction  Co.  v.  Hefiin,  88  Miss.  314  696 

Brandon  v.  Carter,  119  Mo.  672  332 

Bray  v.  Adams,  114  Mo.  491  539 

Breckenridge  v.  Commonwealth,  97  Ky.  267   401 

Brown  v.  Mantar,  21  N.  H.  528 663 

Bruensmann  v.  Carroll,  62  Mo.  313  562 

Brummell  v.  Harris,  148  Mo.  430 546,  649,  550,  568 

Bryant  v.  McCunc.  49  Mo.  547  219,  221 

Bryson  v.  Bryson,  17  Mo.  690  650 

Bryson  v.  Campbell,  12  Mo.  498  649 

Boesching  v.  Gaslight  Co.,  73  Mo.  219  189 

Bush  y.  Steinman,  1  B.  &  P.  404 109 

C 

Cabeen  ▼.  Douglas,  1  Mo.  836  554 

Oadmns  v.  Jackson,  52  Penn.  295  250.  ^52 

242  Mo.]  (ix) 

Digitized  by  VjOOQ IC 


X  OASES  CITED.  [242  Mo. 

Callahan  ▼.  Railroad,  170  Mo.  494 696 

Candee  v.  Railroad.  130  Mo.  142   240 

Carl  V.  Gabel,  120  Mo.  283  169 

Carroll  v.  Railroad,  12  Wkly.  Notes  Cas.  348  606 

Chambers  v.  Smith,  30  Mo.  158  21 

Chicago,  Burlington  &  Quincy  Ry.  Co.  v.  Smyth,  103  Fed.  876..  803 

Childs  V.  Childs,  11  Mo.  App.  395  681,  682 

Chilton  V.  Metcalt  234  Mo.  53  632 

Christie  v.  Railroad,  94  Mo.  456   817 

Citizens'  Nat  Bank  v.  Donnell,  195  Mo.  570 21 

Citizens*  Saving  Bank  v.  Auditor,  123  Mich.  511  802 

City  of  Independence  y,  Slack,  134  Mo.  66 108 

Clark  V.  Bettelheim,  144  Mo.  258   221 

Clark  V.  Railroad,  234  Mo.  421  124 

Clark  V.  St  James  Church,  21  Hun,  98  230 

Cloud  V.  Pierce  City,  86  Mo.  368  886 

Cohens  v.  Virginia,  6  Wheat  264  645 

Cole  y.  Cole.  3  Mo.  App.  571  683,  684 

Commissioners  y.  Martin,  4  Mich.  557   706 

Conner  y.  Skaggs,  213  Mo.  348  169 

Connor  v.  Railroad,  59  Mo.  285  715 

Construction  Co.  y.  Railroad,  206  Mo.  177  256 

Conway  y.  Reed,  66  Mo.  346  668 

Cooley  y.  Railroad,  149  Mo.  487  591,  592,  593 

Cooper  y.  Corbin,  105  111.  224   250,  252 

Cooper,  Admr.,  y.  Railroad,  23  Wis.  668  712 

Corby  v.  Railroad,  150  Mo.  457   104 

Covington  v.  Chamblin,  156  Mq.  588   176 

Creasy  y.  Alverson.  43  Mo.  13  8,      9 

Crenshaw  v.  Ullman,  113  Mo.  633  -109 

Crone  v.  Dawson,  19  Mo.  App.  214'  477 

Crowson  y.  Crowson,  172  Mo.  703   171 

Crowther  v.  Insurance  Co.,  85  Fed.  41 302 

Crum  v.  Elliston,  33  Mo.  App.  591  693 

Cnizen  v.  Stephens,  123  Mo.  337   666 

Cummings  y.  Cummings,  51  Mo.  261 218,  221 

D 

Daggs  v.  Insurance  Co.,  136  Mo.  382 377 

Dartmouth  College  v.  Woodward,  4  Wheat  518  651 

Dausman  v.  Rankin,  189  Mo.  703   169 

Davis  y.  Davis,  43  Ind.  561  566 

Davis  y.  Whiting,  202  Mass.  91 106 

Dean  v.  Railroad,  199  Mo.  386   Ill 

Dennis  v.  Maynard,  15  HI.  477    255 

DePaige  v.  Douglas,  234  Mo.  78   535 

Dixon  y.  Hunter,  204  Mo.  387   535 

Doane  v.  Chittenden,  25  Oa.  103  250,  252 

Donnell  v.  Wright  147  Mo.  647    176 

Donnell  v.  Wright  199  Mo.  315   543 

Donnelly's  Case,  2  East  P.  C.  725  400 

Donohue  v.  Railroad,  91  Mo.  357 190 

Dowry  v.  Bauer,  68  Mo.  155    ^ 221 

Dressman  v.  Bank,  100  Ky.  571   270 

Duncan  v.  Able,  99  Mo.  188   567 

Dunlap  v.  Gallatin  County,  15  111.  7   :..250,  251 

Dunnica  v.  Coy,  24  Mo.  167  535 

E 

Eames  v.  Brattleboro,  54  Vt  471  708,  712 

Ean  V.  Railroad,  95  Wis.  69  704,  711 

E.  St  Louis  Ice  &  Cold  Storage  Co.  v.  Kuhlmann.  238  Mo.  685.     72 


Digitized  by 


Google 


242  Mo.]  OASES  CITED.  xi 

EUers  v.  Wood,  64  Wis.  422  704 

EUiott  V.  Delaney,  217  Mo.  14   646 

Kmott  ▼.  Railroad.  67  Mo.  274   716 

BUla  ▼.  Kyger,  90  Mo.  600  837 

Elite  ▼.  Nuckolfl,  237  Mo.  290  667 

Equitable  G.  &  T.  Co.  v.  Donahoe,  3  Penn.  (Del.)  191,  49  Atl. 

372  802 

Everett  y.  Marston,  186  Mo.  599   267 

Ex  parte  House  v.  Mayes,  227  Mo.  617  358 

P 

Fagin  v.  Cooley,  17  Ohio  Rep.  51  228 

Farmers  ft  Merchants'  Insurance  Co.  y.  Dobney,  189  U.  S.  301..  363 

Pears  y.  Riley,  148  Mo.  58  176,  668 

PeUer  v.  Lee,  225  Mo.  328  528 

Ferguson  v.  Gentry,  206  Mo.  189  219,  304 

Peurt  y.  Caster,  174  Mo.  808  386,  554 

Flelden  v.  Lahens,  14  Abb.  Pr.  48   227 

Forthman  y.  Deters,  206  111.  166  538 

Fosburgh  y.  Rogers,  114  Mo.  134   562 

Franklin  y.  Haynes,  139  Mo.  311  546,  569 

G 

Gambril  y.  Doe,  8  Blackf.  140  668 

Gardner  y.  Railroad,  56  N.  W.  603  607 

Garrett  v.  St  Louis,  25  Mo.  505  * 256 

Gaston  v.  Lamkin,  115  Mo.  20   620 

Gates  V.  Tusten,  89  Mo.  13  554 

Geismann  v.  Electric  Co.,  173  Mo.  674 123 

Geist  V.  St.  Louis,  156  Mo.  647  877 

George  v.  Railroad,  225  Mo.  364   187 

Gerdes  v.  Iron  Co.,  124  Mo.  347  104 

Gibbs  V.  Hannibal,  82  Mo.  148   716 

Gibbs  V.  Southern,  116  Mo.  204   666 

Gibony  y.  Poster,  230  Mo.  136    16^ 

Gilkeson  y.  Railroad,  222  Mo.  182  717 

Gitchell  y.  Kreidler,  84  Mo.  472   253 

Glenn  v.  Gunn.  88  Mo.  App.  426  218 

Glover  v.  Holliday,  109  Mo.  108 221 

Godcharles  v.  Wlgeman,  113  Pa.  St  437   360 

Gould  V.  Crow,  57  Mo.  200  225,  667 

Grace  v.  Perry,  197  Mo.  568  397 

Gracey  v.  St  Louis,  221  Mo.  1  21,  549,  555 

Grandy  v.  Casey,  93  Mo.  605   528 

Green  v.  Green,  126  Mo.  17 658 

Greene  v.  Greene,  2  Gray,  361 681 

Grtffith  y.  Canning,  54  Mo.  282  218 

Griffiths  V.  Earl  of  Dudley,  L.  R.  9  Q.  B.  357 700 

Gmbbs  V.  Cones,  57  Mo.  83  642 

Gulf  C.  &  S.  P.  R.  R.  Co.  V.  Ellis,  165  V.  S.  150 695 

Gumz,  Admr.,  v.  Railroad,  52  Wis.  676 712,  713 

H 

Haddock  y.  Haddock,  201  U.  S.  562   224,  226 

Haley  y.  Railroad,  197  Mo.  23   596,  597 

HamOton  v.  Marks,  63  Mo.  172   21 

Hamllon  v.  McLean,  139  Mo.  678  176,  668 

Hamilton  v.  McLean,  169  Mo.  51 176 

Hamman  v.  Cen.  Coal  ft  Coke  Co.,  156  Mo-.  232 377,  693 

Hann  v.  Bedell.  67  N.  J.  L.  148  303 

Hannibal  ft  St  Joe  Railroad  Co.  y.  Knudson,  62  Mo.  569 317 


Digitized  by 


Google 


xii  OASES  CITED.  [242  Mq. 

Harrison  Machine  Works  v.  Bowers,  200  Mo.  284  628 

Hartzler  v.  Railroad,  218  Mo.  662 82,  640 

Hasenrltter  v.  Hasenritter,  77  Mo.  162   218 

Hastings  v.  Myers's  Admr..  21  Mo.  619 218,  219,  220.  221 

Hay  V.  Walker,  66  Mo.  17  209 

Hayden  v.  Hayden's  Admr.,  23  Mo.  898   221 

Hayden  v.  RaUroad,  124  Mo.  678  608 

Hayes  v.  Mining  &  Milling  Co.,  227  Mo.  288  313 

Hayward  v.  Smith,  187  Mo.  476 649 

Heath  &  Milligan  Co.  v.  Worst,  207  U.  S.  364 696 

Henderson  B.  Co.  v.  Alves,  122  Ky.  46  302 

Henderson  y.  Koenig,  168  Mo.  366  300,  30f 

Hennessy  v.  Brewing  Co.,  146  Mo.  104 560,  716 

Hexamer  v.  Webb,  101  N.  Y.  677  lOy 

Himrod  Coal  Co.  v.  Clark,  197  lU.  619  699 

Hitchcock  V.  Mosher,  106  Mo.  678   221 

Holden  v.  Hardy,  169  U.  S.  393  696,  697 

Holder  v.  Aultman,  169  U.  S.  81   646 

Holdon  V.  Railroad,  108  Mo.  App.  666   696 

Holwerson  v.  Railroad,  167  Mo.  216  137 

Hopper  y.  Malleson,  16  N.  J.  Eq.  382  260,  262,  269 

Howe  y.  Lowell,  171  Mass.  680  96 

Howell  y.  Sherwood,  213  Mo.  666 624,  627,  631,  642,  649,  652 

Humes  y.  Railroad,  82  Mo.  231   377 

Hummelman  y.  Mounts,  87  Ind.  179  665 

Hunter  y.  Patterson,  142  Mo.  310   562 

Hutchinson  v.  Shelley,  133  Mo.  400   386 


Independence  y.  Gates,  110  Mo.  374 266 

In  re  Davis,  62  Mo.  460  221 

In  re  Estate  of  Danf orth,  66  Mo.  App.  586 221 

In  re  Estate  of  Meeker,  46  Mo.  App.  186   221,  222 

Insurance  Co.  y.  Austin,  168  IT.  S.  695  646 

Insurance  Co.  y.  Needles,  113  U.  S.  574  645 

International  Textbook  Co.  y.  Gillespie,  229  Mo.  397  310 

Irvine  y.  Leyh,  102  Mo.  204  656 


Jackson  y.  Hardin,  83  Mo.  175   169 

Jennings  v.  Brizeadine,  44  Mo.  332   662 

Jewell  y.  Bolt  &  Nut  Co.,  231  Mo.  176  187 

Jewett  y.  Boardman,  181  Mo.  647  387 

Johnson  y.  Beazeley,  65  Mo.  250  662 

Johnson  y.  Mining  Co.,  59  Pac.   (Cal.)   304;   127  Cal.  4 360 

Johnson  v.  Railroad,  55  S.  C.  160  699 

Johnston  y.  Fargo,  184  N.  Y.  379;  7  L.  R.  A.  (N.  S.)  537 700 

Jones  y.  Drlskill,  94  Mo.  190   666 

Jones  v.  Scott,  2  Ala.  58   227 

Joyce  y.  State,  88  Neb.  601    443 

Judd  y.  Smoot  93  Mo.  App.  289 643 


Keating  y.  Craig,  73  Mo.  607   260,  261,  272 

Keller  y.  Insurance  Co.,  198  Mo.  440 863 

Kellney  y.  Railroad.  101  Mo.  67  136 

Kelsay  y.  Railroad,  129  Mo.  374    606 

Kenner,  etc.  v.  Amer.  Contract  Co.,  9  Bush,  202  337,  338 

Kennetfs  Petition,  24  N.  H.  141    •. 652 

King  City  v.  Dimcan,  238  Mo.  613  221 

Kingman  &  Co.  v.  Sievers,  143  Mo.  619  666 


Digitized  by 


Google 


242  Mo.]  CASES  CITED.  xiu 

Klnlen  v.  Railroad,  216  Mo.  146   239 

Klockenbrink  v.  Railroad,  172  Mo.  687,  81  Mo.  App.  851..  133,  134 
Krelimeyer  y.  Railroad,  220  Mo.  639   596,  610 


Lackland  y.  Railroad,  31  Mo.  180    103 

Lackland  y.  Steyenson,  64  Mo.  108    9 

LarusBl  y.  RaUro^  155  Fed.  654,  161  Fed.  66 714 

Laun  T.  Railroad,  216  Mo.  563   23s» 

Lawrence  y.  Railroad,  80  Vt  370  367 

Leoni  v.  Taylor,  20  Mich.  148  706 

Lewis  y.  McCabe,  76  Mo.  307  651 

Lewis  y.  WilllamB,  Admr.,  54  Mo.  200   176,  668 

Ueber  y.  Lieber,  239  Mo.  1 226,  669,  671 

Undsley  y.  Natural  Carbonic  Gas  Co.,  220  U.  S.  61   696 

Unyille  y.  Greer,  166  Mo.  380 562 

Lochner  y.  New  York.  198  U.  S.  45  378 

Lohmeyer  y.  Cordage  Co.,  214  Mo.  689  32 

Long  y.  Martin.  152  Mo.  668   228 

Long  y.  Moon,  107  Mo.  384  109 

Long  y.  Wagoner,  47  Mo.  178  562 

Lorts  y.  Wash,  175  Mo.  505  169 

Loth  y.  Columbia  Theatre  Co.,  197  Mo.  328 101,  110 

LouisyiUe  &  NashyiUe  R.  R.  y.  Melton,  218  U.  S.  55  696 

Lowe   V.   Stnklear,  27   Mo.   308    209 

Lowell  y.  Railroad,  23  Pick.  24 109 

Ludlow  y.  Railroad,  12  Barb.  440  337 

Lynch  y.  Murphy,  119  Mo.  163   304 

M 

Maginnis  y.  Ice  Co.,  112  Wis.  385  337 

Mansfleld  y.  Mansfield.  26  Mo.  163 668,  680,  683,  684,  685 

Marland  y.  Railroad,  16  Atl.  623    606 

Martin  y.  Bennett,  139  Mo.  App.  237   622 

Martin  y.  C^tle,  182  Mo.   216    643 

Maulsby  y.  Farr.  3  Mo.  439   554 

May  V.  Crawford,  150  Mo.  525   21,  549,  550 

McCloskey  y.  Publishing  Co.,  163  Mo.  22   228 

McCully  y.  Railroad,  212  Mo.  59    310 

McDonald  y.  Gronefeld,  45  Mb.  28  533 

McFarland  y.  Baze's  Admr.,  24  Mo.  156  221 

McKinney  y.  Setties,  31  Mo.  541   562 

McLaren  v.  Sheble,  45  Mo.  130  249,  250 

McLean  y.  Arkansas,  211  U.  S.  239   366 

McManamee  y.  Railroad,  135  Mo.  449   238 

McPike  y.  Pen,  51  Mo.  63  622 

Medina  y.  Perkins,  48  Mich.  67  706 

Meier  v.   St.  Louis,  180   Mo.  408    256 

Meily  y.  Railroad,  215  Mo.  567  189 

Merfwether  y.  Overly,  228  Mo.  218   254 

Merkle  y.  Bennington,  58  Mich.  156 705,  712 

Messimer  y.  McCray,  113  Mo.  382  227 

Meyers  v.  Railroad,  24  Atl.  747   606 

Millar  y.  Transit  Co.,  216  Mo.  105  717 

Miller  y.  Railfoad,  109  Mo.  360   716 

MiUer  y.  Railroad.  157  Mo.  App.  638  532 

Minnesota  y.  Trust  Co..  36  C.  C.  A.  214   255 

Minnesota  Iron  Co.  y.  Kline,  199  U.  S.  593  696,  697 

Missouri  Pacific  Ry.  Co.  v.  Mackey,  127  U.  S.  205    366 

Mobile  y.  Railroad,  124  Ala.  132    802 

Mockowik  y.  RaUroad,  196  Mo.  570   238 

Moody  y.  Peyton,   136   Mo.   482    176.668 


Digitized  by 


Google 


xiv  CASES  CITED.  [242  Mo. 

Moore  v.  Railroad,  176  Mo.  628 239 

Morey  v.  Duluth,  75  Minn.  221  258 

Morgan  v.   Cox,  22   Mo.   378    668 

Morrison  v.  Morey,  146  Mo.  564  256 

Morton  v.  Heldorn*  135  Mo.  608  169 

Moseley  y.  Chamberlain,  18  Wis.  700   712 

MuUer  y.  Oregon,  208  U.  S.  421   364 

Murphy  ▼.  DeFrance,  101  Mo.  157  176 

Murphy  y.  DeFrance,  105  Mo.  58  176,  668 

Murphy  y.  Railroad,  228  Mo.  56 138 

Myers  ▼.  Myers,  98  Mo.  262  ; 221 

N 

Nave  V.  Nave,  28  Mo.  App.  505  685 

Neenan  v.  St.  Joseph,  126  Mo.  96  254 

Nelson  v.  Brodhack,  44  Mo.  603    535 

Newell  V.  Hadley,  206  Mass.  335 154 

Newson  v.  Railroad,  29  N.  Y.  390  190 

New  York  Central  &  H.  R.  R.  Co.  v.  WJUiams.  199  N.  Y.  108  363,  373 

Nichols  V.  Stevens,  123  Mo.  116  176 

NichoUs  v.  Webb,  8  Wheat.  326  230 

Nlvert  v.  Railroad,  232  Mo.  626   596,  610 

Norton  v.  Shelby  County,  118  U.  S.  425  309 

Norvell  v.  Porter,  62  Mo.  309   554 

O 

O'Bryan  v.  Allen,  108  Mo.  227  227 

Ohlmann  v.  Mill  Co.,  222  Mo.  62  387 

O'Laughlln  v.  Kirkwood,  107  Mo.  App.  302   624 

Oliver  V.  Moore,  12  Heisk.  482   227 

Orient  Ins.   Co.  v.  Daggs,  172  U.   S.  557    366 

Oxley  Stave  Co.  v.  Butler  Co.,  121  Mo.  614  176,  668 

P 

Padgett  v.  Smith,  205  Mo.  125   .*.  21 

Palmer  v.  Alexander,  162  Mo.  127 , 50 

Park  y.  Lock,  48  Ark.  133    ' 228 

Parrish  v.  Parrish,  9  Ohio  St  534  . . . , 681 

Payne  v.  Lott,  90  Mo.  676  666 

Payne  v.   O'Shea,   84   Mo.   130    176,  668 

Pearson  v.  Haydel,  87  Mo.  App.  495    222 

Penney  v.  Stock  Yards  Co.,  212  Mo.  309   717 

People  v.   Bunker,   70   Cal.  214   305 

People  V.  Curry,  130  Cal.  82    * 302 

People  V.  Rosenberg,   138   N.  Y.   410    357 

People  ex  rel.  v.  Green,  52  How.  Pr.  445 96 

Peter  v.  Byrne,  175  Mo.  233   562 

Petty  V.   Railroad,   88   Mo.   306    189 

Philo  V.  Railroad,  33  Iowa,  47 713 

Pierson  v.  Dee,  2  Ind.  123    562 

Pittsburg  Ry.  Co.  v.  Town  of  Crothersville,  159  Ind.  330 431 

Pen  V.  Wittman,  147  Cal.  280  431 

Powell   V    Sherwood,    162    Mo.    605    693 

Pratt  V.  Browne,  135  Cal.  649 302 

Press  V.  Penny  and  Gentles,  134  Mo.  App.  121  101 

Prior  V.  Scott.  87  Mo.  309   551 

Proctor  V.  Railroad,  64  Mo.  112  ....  710,  711.  714,  715,  716,  717.  719 

Provident  Institution  v.  Jersey  City,  113  U.  S.  506 266 

Pullis  V.  Summerville,  218  Mo.  635  642 

Quick  V.  Brooks,  29  Iowa,  485 228 


Digitized  by 


Google 


242  Mo.]  CASES  CITED.  xv 

R 

Radio  V.  Detroit,  90  Mich.  92 707,  712 

Railroad  v.  Apperson,  97  Mo.  300 620 

Railroad  v.  Eubanks,  48  Ark.  460   700 

Railroad  v.  Spangler,  44  Ohio  St  476  699 

Republic  Iron  &  Steel  C6.  v.  Stat^  66  N.  B.  (Ind.)  1005;  160 

Ind.    379    360 

Rlcbmond  v.  Sitterding,  101  Va.  354   109 

RlSgs  ▼.  Railroad,  120  Mo.  App.  385   301 

Roberts  v.  Cooper,  20  How.  481   556 

Robertson  v.  Drane,  100  Mo.  273 569 

Robinson  y.  Levy,  217  Mo.  520  536 

Rothwell  V.  Jamison,  147  Mo.  601    10 

Royal  T.  Aultman  and  Taylor  Co.,  116  Ind.  440 837 

Rule  ▼.  Maupin.  84  Mo.  587  171 

Rvnedge  v.  Railroad,  123  Mo.  131  21 

Ryan  t.  Transit  Co.,  190  Mo.  634  i 124 

S. 

St  Louis  y.  Contracting  Co.,  202  Mo.  4^3  257 

St   Louis   &   San   Francisco  Railroad  Co.  y.   Matthews.   165 

U.   S.  20    366 

St  Louis  Con.  Coal  Co.  y.  Illinois,  185  U.  S.  203 696 

St  Louis,  Iron  Mtn.  &  Southern  Ry.  Co.  y.  Harper,  50  Ark.  159  227 

SaUsbury  y.  SaUsbury,  92  Mo.  683 657,  659,  679,  685 

Sanford  y.  Herron,  161  Mo.  176  549,  550 

Schierbaum  y.  Schemme,  157  Mo.  1   169 

Schmidt  y.  Niemeyer,  100  Mo.  207  666 

Schooler's  Estate  y.  Stark,  73  Mo.  App.  801  222 

Seaboard  Airline  Ry.  Co.  y.  Seegers,  207  U.  S.  73  862 

Seibert  y.  Hatcher,  205  Mo.  100  169 

SeU  y.  McAnaw.  138  Mo.  272  528 

Sheb03rgan  County  y.  Parker,  70  U.  S.  93  300 

Shottenkirk  y.  Wheeler,  3  Johns.  Ch.  280  654 

Smith  y.  Estes.  72  Mo.  810   8 

Smith  y.  Haley.  41  Mo.  App.  611   206 

Smith  y.  Railroad.  91  Wis.  503   704 

Smith  y.  Smith.  20  Mo.  166  ....657,  658,  672,  676,  678,  680,  681,  685 

Snuffer  y.  Howerton,  124  Mo.  637   667 

Springfield  Engine  &  Thresher  Co.  y.  Donoyan,  147  Mo.  683..  546 

Stafford  y.  Fizer,  82  Mo.  393  249,  262,  253,  269 

Stark  y.  Klrchgraber,  186  Mo.  633  386 

Starr  y.  Bartz,  219  Mo.  47  50 

State  y.  Am.  S.  R.  Co.,  106  La.  663   802 

State  y.  Bailey,  190  Mo.  257   479 

Stet©  y.  Barrett,  240  Mo.  169  504,  511 

State  y.  Bates.  239  Mo.  513   604 

State  y.  Beckner,  194  Mo.  281   510 

Stat©  V.  Bell,   194  Mo.  267    288 

Stat©  y.  Beyerly,  201  Mo.  550   510 

Stat©  y.  Bidstrup,   237   Mo.   273    511 

Stat©  y.  Bixman,  162  Mo.  1  304 

State  y.  Bleekley,  18  Mo.  428  408 

State  y.  Blunt,  91  Mo.  508   498 

Stat©  y.  Bobbitt  228  Mo.  252   278 

State  y.  Bobbitt,  215  Mo.  10 474 

Stat©  y.  Brown,  209  Mo.  419   119 

State  y.  Brown,  18  R.  L  16  863 

State  y.  Cantwell,   179   Mo.   245    693 

State  y.  Claybaugh,  220  Mo.  15   408 

Stat©  y.  Chuml©y,  67  Mo.  41    510 

Stat©  y.  Coleman,  186  Mo.  151   408 


Digitized  by 


Google 


xvi  OASES  CITED.  [242  Mo. 

state  V.  Conway,  241  Mo.  271   391 

State  V.  Crane,  202  Mo.  54   408 

State  V.  Crone,  209  Mo.  316   472 

State  V.  Cushenberry,  157  Mo.  168   479,  512 

State  V.  Day,  188  Mo.  359   449 

State  V.  Dettmer,  124  Mo.  426   502,  50a 

State  V.  DeWitt  and  Jones,  191  Mo.  58  442 

State  V.  Dierberger,   96   Mo.   676    498 

State  V.  Dilts,   191   Mo.   665    44» 

State  V.  Doyle,  107  Mo.  42  119 

State  V.  DriscoU,  235  Mo.  377   449,  480 

State  y.  Ellis,  74  Mo.  207  479 

State  y.  Fields,  234  Mo.  622  47« 

State  y.  Foreman,  121  Mo.  App.  502  477 

State  V.  Fry,  4  Mo.  190  649,  650 

State  y.  Gamma,  215  Mo.  104  82,  540 

State  V.  Gartrell,  171  Mo.  489   511 

State  y.  Gee,  85  Mo.  650  610 

State  y.  Glasscock,  232  Mo.  278  408 

State  y.  Goffee,  192  Mo.  688   701 

State  y.  Gow,  235  Mo.  307   449,  478,480 

State  y.  Grant,  152  Mo.  57   479 

State  y.  Harper.  149  Mo.  527   498 

State  y.  Heath,  221  Mo.  588;  237  Mo.  267 499.  503 

State  V.  Hill.  147  Mo.  63   540 

State  y.  Howard.    242   Mo.    432    442 

State  y.  Hultz,  106  Mo.   51    474 

State  V.  Hunter,  181  Mo.  333   474 

State  y.  Hyde.  234  Mo.  200   460 

State  y.  Jefferson,   77  Mo.  138    119 

State  y.  Jeffries,    210   Mo.   326    119 

State  y.  Jones.   191    Mo.    653    477 

State  y.  Julow,  129  Mo.  163   357,  858 

State  y.  Keele,    105    Mo.    38    « .  612 

State  y  Kelleher,  201  Mo.  614'  478 

State  y.  Kretschmar,    232    Mo.    29    476,  480 

State  y.  Lacey,   111   Mo.   513    288 

State  y.  Lanham,  144  Mo.  38   474 

State  y.  Lawler,   130   Mo.   366    401 

State  y.  Layton,  191  Mo.  613  408 

State  y.  Leabo.  89  Mo.  252   474 

State  y.  Loomis.  115  Mo.  307 357,  858,  368,  378,  379 

State  y.  Loyell,  235  Mo.  343 478 

State  y.  Lovitt,   243   Mo.   510    477 

State  y.  Mfg.  Co.,  18  R.  I.  17  867 

State  y.  Marcks,  140  Mo.  656   449 

State  y.  Mathews,  98  Mo.  121   474 

State  y.  McCanon,   51   Mo.   160    478 

State  y.  McQaln,  137  Mo.  307  197 

State  y.  Miksicek,   225   Mo.   561    357,  358 

State  y.  Murlin,  137  Mo.  297   693 

SUte  y.  Nagel,  136  Mo.  45   197 

State  y.  Nelson,  132  Mo.  184   119 

State  y.  Nelson,  166  Mo.  191   449 

State  y.  Noeninger,   108   Mo.   166    391 

State  y.  Palmberg.  199  Mo.  233  410,  458  459 

State  y.  Parker,  96  Mo.  382   611 

State  y.  Parker  D.  Co.,  237  Mo.  108  302 

State  y.  Fierce,  136  Mo.  34  410 

State  y.  Priest,   215   Mo.   1    610 

State  y.  Pritchett,  106  N.  C.  670   442 

State  y.  Pruitt,   202   Mo.   49    410 

SUte  y.  Pyles,  206  Mo.  632   47« 


Digitized  by 


Google 


242  Mo.]  OASES  CITED.  xvii 

SUte  V.  Railroad,    77   Mo.   220    261 

State  V.  Railroad,   142  Mo.   339    381 

State  T.  RaUroad,  115  Ala.  250   303 

State  V.  Reed»  137  Mo.  125   478 

State  V.  Renlrow,  111  Mo.  589    479 

State  V.  Sartino,  216  Mo.  408    408 

State  V.  Scanlan,  58  Mo.  205   119 

State  ▼.  Schenk,  238  Mo.  429   410 

State  V.  Schlenker,  112  Iowa,  646  356 

State  V.  Scott,  172  Mo.  536   288 

State  V.  Sebastian.  215  Mo.  80  601,  511 

State  V.  Seebold,   192   Mo.   720    311 

State  V.  Sliarp,  233  Mo.  269   449,  480 

State  ▼.  Snyder,  98  Mo.  ^55  197 

State  V.  Snyder,  182  Mo.  500   301 

State  V.  Speed,   183   Mo.   200    305 

State  V.  Speritus,   191   Mo.   24   477 

State  ▼.  Standley,  232  Mo.  23  410 

State  V.  Starr,  38  Mo.  277   504,  511 

SUte  V.  Stubblefleld,   157   Mo.    362    437 

State  V.  SnlUvan,  78  Minn.  378    302 

State  V.  Sweaiingen,  128  Mo.  App.  605   624 

State  T.  Tea  &  Coffee  Co.,  171  Mo.  634* 302 

State  V.    TeTls,  234  Mo.  276   449 

State  V.  Tie  &  Timber  Co.,  181  Mo.  536  357,  358 

State  V.  Vansant,  80  Mo.   67    478 

State  V.  Washington,  242  Mo.  401   417,  418,  421 

State  V.  Weeden,  133  Mo.  70   510 

State  ▼.  Welch.   191  Mo.   179    449 

State  ▼.  White,    35    Mo.    500    288 

State  T.  Wooley.    215    Mo.    620    474 

State  V.  Zorn,   202   Mo.   12    612 

State  ex  rel.  v.  Blake,  241  Mo.  105   310 

State  ex  rel.  v.  Broaddus,  210  Mo.  14  593 

State  ex  rel.  v.  Broaddus,   238   Mo.  189    566 

State  ex  rel.  y.  Collier,   72   Mo.   13    312 

State  ex  rel.  v.  County  Court,  128  Mo.  427   303 

State  ex  rel.  v.  Eldridge,  65  Mo.  684   317 

State  ex  rel.  v.  Fisher,  230  Mo.  326  386 

State  ex  rel.  ▼.  Fort,  210   Mo.   512    640 

State  ex  rel.  v.  Glenn,  54  Tenn.  489   300 

State  ex  rel.  v.  Grimm,   239   Mo.   135    310 

State  ex  reL  v.  Heege,    135    Mo.    112    303 

State  ex  rel.  v.  Henderson.   160   Mo.   216    377 

State  ex  rel.  v.  Holtcamp,  235  Mo.  232   221 

State  ex  rel.  v.  Imel,    242    Mo.    293     316,  317 

State  ex  rel.  v.  Insurance  Co.,  117  Ind.  251   266 

State  ex  rel.  v.  Mead,  71  Mo.  266   304 

State  ex  rel.  t.  Miller,   100   Mo.   439    304 

State  ex  rel.  v.  Mills,  231  Mo.  493    532 

State  ex  rel.  v.  St  Louis,  241  Mo.  231   311,  360 

State  ex  rel.  v.  Salt  Lake  City,  35  Utah,  26  623 

State  ex  rel.  ▼.  Smith.  131  Mo.  176  29 

State  ex  rel.  v.  Turner,  210  Mo.  84   310,  311 

State  ex  rel.  t.  Vandiver,  222   Mo.   206   304,   354,   378,  379 

State  ex  rel.  v.  Wessell,  237  Mo.  593   667 

State  ex  rel.  v.  Woods,  234  Mo.  24  206.  209 

Steifel  y.  Maryland  Inst,  61  Md.  144  302 

Steyens  v.  Oliyer,  200  Mo.  492 477 

Stewart  ▼.  Allison,  160  Mo.  346  387 

Stewart  y.  Severance,  43  Mo.  332  53a 

242  Mo.— B 


Digitized  by 


Google 


xviii  OASES  CITED.  [242  Mo. 

Stitt  V.  Stitt,  205  Mo.  165    52 

Strode  v.  Transit  Co.,  197  Mo.  625   717 

Strottman  v.  Railroad,  211  Mo.  227  

698,  701,  703,  710,  713,  717,  719,  720 

Swinhart  v.  Railroad,  207  Mo.  428 43 


Taussig  V.  Railroad,  186  Mo.  281  549 

Teckenbrock  v.  McLaughlin,  209  Mo.  550 171 

Thomas  v.  Walnut  Land  Co.,  43  Mo.  App.  653  208 

Thompson  v.  Ish,  99  Mo.  160  169 

Thornburg  v.  School  District,  175  Mo.  26  622 

Tibbe  V.  Kamp,  154  Mo.  545 : 169 

Toledo,  etc.  Ry  Co.  y.  Long,  82  N.  E.  (Ind.)  757;  169  Ind.  316..  360 

Tolman  v.  Chicago,  240  HI.  276  104 

Tooker  v.  Leake,  146  Mo.  420   664,  667 

Toovey  ▼.  Baxter,  59  Mo.  App.  470  228 

Trustees  ▼.  Patrick,  31  Ky.  Law  Rep.  287  387 

Turner  ▼.  KeUer,  38  Mo.  336  533 

U 

Union  Pac.  Ry.  Co.  v.  Elliott,  54  Neb.  299   187 

Union  Pac.  Ry.  Co.  y.  Sprague,  69  Neb.  48   302 

United  Shoe  Co.  v.  Ramlose,  237  Mo.  527  21 

United  Shoe  Machinery  Co.  y.  Ramlose,  231  Mo.  508  310 

United  States  v.  Amistead.  15  Pet  518 651 

Utley  y.  Hill,  155  Mo.  259  153 

Utter  ▼.  Sidman,  170  Mo.  294  536 


Vaughn  y.  Haden,  37  Mo.  178  43 

Vickers  y.  Cloud  County,  59  Kan.  88  709>  712 

Viertel  y.  Viertel,  212  Mo.  572 21 

Von  Trebra  y.  Gaslight  Co.,  20?  Mo.  659  124 

W. 

Wabash  R.  R.  Co.  y.  Merrielees,  182  Mo.  126 176 

Wacher  y.  Transit  Co..  108  Mo.  App.  645  596 

Walker  y.  Mills,  210  Mo.  694   254 

Warner  y.  Ins.  Co.,  109  U.  S.  365  397 

Webb  y.  Mullins,  78  Ala.  113   564 

Webster  y.  Mann,  56  Tex.  119    227 

Weigman  y.  Railroad,  223  Mo.  699 190 

Weil  y.  Simmons,  66  Mo.  619  547 

Welndel  y.  Weindel,  126  Mo.  640   219,  221 

Weiss  y.  Herlihy,  23  App.  Diy.  608   430 

Wentzyille  Tobacco  Co.  y.  Walker,  123  Mo.  652  209 

West  Chicago  Park  Comm'rs  y.  B^ber,  171  111.  160  96 

Weston  V.  Hanson,  212  Mo.  270  169 

White  y.  Gramley,  236  Mo.  647   387 

White  y.  Railroad,  202   Mo.   560    596,  597 

White  y.  Railroad.  230  Mo.  287   376,  377,  379 

Whitsett  y.  Wamack,  159  Mo.  14 50 

Wiggln  y.  St  Louis,  135  Mo.  558  82,  108 

Wiggins  Perry  Co.  y.  Railroad,  73  Mo.  419  206 

Willard  V.  Haryey,  24  N.  H.  354  652 

Williams  y.  Hudson,  93  Mo.  524    253 

Williams  y.  Railroad,  112  Mo.  463  208 

Williams  y.  Railroad,  153  Mo.  495  154 

Williams  y.  Railroad,  233  Mo.  681   302,  309 


Digitized  by 


Google 


242  Mo.]  CASES  CITED.  xix 

Williams  v.  Williams,  53  Mo.  App.  620   22« 

Williamson  v.  Fischer,  50  Mo.  198    109 

Williamson  v.  Ins.  Co.,  141  Fed.  54   363 

Williamson  v.  Transit  Co.,  202  Mo.  846  420 

Wilson  V.  Beckwith.  140  Mo.  382   21 

Winn  V.  Grier,  217  Mo.  459  169 

Wonderly  v.  Lafayette  Co.,  150  Mo.  636  176 

Y 

Young  V.  Railroad,  227  Md.  307  238 

Young  V.  Waters-Pieroe  Oil  Co.,  185  Mo.  664 124 

Z 
Zeis  T.  Brewing  Ass'n,  206  Mo.  638  Ill 


i 
i 

Digitized  by 


Google 


Digitized  by 


Google 


CASES  DETERMINED 


BV  THB 


SUPEEME  COURT 

OF  THE 

STATE  OF  MISSOURI 

AT  THB 


OCTOBER  TBBM,  1911. 


(Continued  from  Volume  241) 


V.  G.  FAEEIS  et  al.  v.  F.  B.  BUECHAED  et  al., 
Appellants. 

Division  One,  March  29,  1912. 

1.  WILL:  Probate:  Record  Matter.  A  will  cannot  take  effect  until 
It  is  probated,  and  it  is  not  probated  until  the  court  having 
Jurisdiction  so  declares  by  its  Judgment  entered  upon  its  record. 
Proof  of  the  will  may  be  taken  in  vacation  by  the  clerk  or  the 
court,  and  may  be  indorsed  od  the  will  itself,  and  that  proof 
may  be  sufficient  to  Justify  the  court,  if  it  so  adjudges,  at  the 
next  or  perhaps  a  subsequent  term,  to  enter  its  Judgment  de- 
claring the  will  duly  probated,  but  the  court  may  reject  that 
proof  and  refuse  to  probate  it,  for  the  statute  says  that  the 
proof  is  "subject  to  the  conformation  or  rejection  of  the  court." 
That  proof  is  not  a  probate*  and  will  not  alone  authorize  the 
court  to  presume  that  it  has  been  probated. 

2.   :  :  :  No  Record.    If  the  record  does  not 

show  that  the  will  was  probated,  and  it  has  never  been  re- 
corded either  in  the  probate  court  or  the  recorder's  office,  and 
there  is  nothing  attached  to  it  or  to  be  found  in  the  papers  in 
the  case  to  show  that  it  has  ever  been  probated,  except  an 
indorsement  of  proof  on  its  back,  it  will  not  be  held  to  have 
been  probated,  in  a  suit  in  which  title  to  land  depends  upon  its 
validity. 

242  Sup.]  (1) 
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f^rris  V.  Burchard. 

Appeal  from  Gasconade  Circuit  Court. — Hon.  R.  8. 
Ryors,  Judge. 

Revebsed  and  bemanded. 

August  Meyefy  C.  G.  Baxter  and  Robert  Walker 
for  appellants. 

(1)  A  will  is  a  muniment  of  title  only  if  duly  pro- 
bated ;  and  the  probate  of  a  will  is  a  judicial  act,  which 
can  be  shown  only  by  the  record  of  the  court.  Creasy 
V.  Alverson,  43  Mo.  13;  Smith  v.  Estes,  72  Mo.  310; 
Sniffer  v.  Howerton,  124  Mo.  637;  Stowe  v.  Stowe, 
140Mo.594;Cohenv.  Herbert,  205  Mo.  537.  (2)  Pro- 
bate courts,  under  our  laws,  have  original  jurisdiction 
of  the  probating  of  wills;  and  there  is  no  probate  of 
a  will  unless  there  has  been  a  judicial  pronouncement 
by  the  probate  court  establishing  a  will  as  legally 
proved.  Jourden  v.  Meier,  31  Mo.  40 ;  Smith  v.  Estes, 
72  Mo.  310;  Sniffer  v.  Howerton,  124  Mo.  637.  (3) 
Taking  evidence  to  pronounce  a  will  as  proved  is  not  a 
judicial  pronouncement  of  the  probate  of  a  last  will. 
Jourden  v.  Meier,  31  Mo.  40;  Charlton  v.  Brown,  49 
Mo.  353;  Barnard  v.  Bateman,  76  Mo.  414;  Rothwell 
V.  Jamison,  147  Mo.  601.  (4)  Although  it  has  been 
held  that  the  judicial  pronouncement  of  probate  of  a 
will  may  be  inferred  from  certain  other  official  acts 
and  proceedings,  yet  it  will  be  found  that  in  all  these 
cases  the  presumption  of  probate  of  a  will  was  in- 
dulged in  on  the  sole  ground  that  such  official  acts  and 
proceedings  could  not  have  occurred  except  through 
a  judicial  pronouncement  of  probate  of  a  will.  If 
such  official  acts  could  have  been  performed  legally 
without  any  probate  of  a  last  will,  then  such  acts  and 
proceedings  prove  nothing  in  the  way  of  probate  of 
a  last  will.  14  Ency.  of  Evidence,  p.  489;  Marcy  v. 
Marcy,  6  Mete.  (Mass.)  360;  Fortheree  v.  Lawrence,  30 
Miss.  418;  Holliday  v.  Ward,  19  Pa.  St.  489;  Guthrie 
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V.  Kerr,  85  Pa.  St.  303;  In  re  Coleman,  163  Pa.  St. 
334;  Opp  V.  Chess,  204  Pa.  St.  401.  (5)  The  granting 
of  letters  to  Peter  W.  Burchard  on  the  estate  of  James 
Johnson,  deceased,  did  not  have  to  proceed  from  a 
judicial  pronouncement  of  probate  of  the  purported 
last  will  of  James  Johnson.  Peter  W.  Burchard  was 
not  appointed  as  executor  in  said  purported  will,  nor 
was  anybody  else  appointed  who  could  have  renounced 
as  executor  under  said  purported  will.  Letters  could 
have  issued  to  Peter  W.  Burchard  or  anybody  else 
without  any  probated  will.  Holliday  v.  Ward,  19  Pa. 
St.  489 ;  Fotheree  v.  Lawrence,  30  Miss.  418 ;  Eothwell 
V.  Jamison,  147  Mo.  601.  (6)  Wills,  after  being  pro- 
bated, must  be  recorded,  and  were  required  to  be  re- 
corded in  1865  when  James  Johnson  died.  Sec.  26, 
c.  167,  E.  S.  1855;  Sec.  25,  ch.  131,  R.  S.  1865;  Sec.  4630, 
R.  S.  1899 ;  Sec.  563,  R.  S.  1909 ;  Kieth  v.  Kieth,  97  Mo. 
223;  Graves  v.  Ewart,  99  Mo.  13.  (7)  The  purported 
last  will  of  James  Johnson,  deceased,  was  neither  pro- 
bated nor  recorded.  Presented  on  the  trial  of  this 
cause  in  the  condition  of  not  being  recorded  and  cer- 
tified by  the  clerk  of  the  court,  and  attested  by  his 
seal  of  oflSce,  it  was,  against  objection  by  defendant, 
no  evidence  of  title.  Sec.  27,  ch.  167,  R.  S.  1855;  Sec. 
26,  ch.  131,  R.  S.  1865;  Sec.  4631,  R.  S.  1899;  Sec.  564, 
R.  S.  1909;  Barnard  v.  Bateman,  76  Mo.  414.  (8) 
Defendant  by  himself,  as  well  as  grantee  of  persons 
having  paid  valuable  consideration  for  said  land, 
without  notice  of  the  purported  will  of  James  John- 
son, and  without  means  of  knowing  of  the  same,  is 
entitled  to  be  protected.  This  court  has  repeatedly 
held  that  outside  wills,  devising  real  estate  in  this 
State,  must  be  recorded  in  this  State,  in  order  to  give 
notice.  Is  there  any  reason  why  the  same  rule  should 
not  apply  to  wills  in  this  State!  Van  Syckel  v.  Beam, 
110  Mo.  589 }  Keith  v.  Keith,  97  Mo.  223. 
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J.  W.  Hensley  for  respondents. 

(1)  The  will  of  James  J.  Johnson  was  duly  and 
legally  probated,  and  respondents,  as  his  devisees, 
thereby  became  vested  with  title  to  the  real  estate  in 
controversy.  Eothwell  v.  Jamison,  147  Mo.  610; 
Creasy  v.  Alverson,  43  Mo.  13;  Adm'r  v.  Stevenson, 
54  Mo.  108.  Under  the  law  of  1865,  as  now,  the  clerk 
may  take  the  proof  of  last  wills  in  vacation,  in  which 
event  the  court  must  confirm  or  reject,  or  the  court 
may  take  the  proof.  In  this  case  the  proof  was  taken 
in  open  court,  and  preserved  by  being  indorsed  on 
the  will.  Here  is  a  will  proved  in  open  court  in  due 
form,  will  in  good  form,  fair  upon  its  face,  free  from 
doubt  or  suspicion,  followed  by  appointment  of  ad- 
ministrator with  the  will  annexed,  who  is  directed, 
and  does  not  give  bond  as  such  administrator.  Upon 
such  a  state  of  facts  we  have  not  only  the  presumption 
that  the  will  was  probated,  but  a  record  admission  of 
it,  and  so  it  was  held  by  this  court  in  the  case  of  Adm'r 
v.  Stevenson,  54  Mo.  108.  (2)  In  order  to  authorize 
the  appointment  of  an  administrator  with  the  will  an- 
nexed, it  must  appear,  that  there  is  a  valid  will  in  ex- 
istence, which  has  been  duly  admitted  to  probate.  2 
Am.  &  Eng.  Ency.  Law  (2  Ed.),  p.  789;  18  Cyc.  98  (b). 
(3)  The  will  of  James  J.  Johnson  having  been  proved 
in  open  court,  the  proof  endorsed  upon  the  will,  and 
as  we  think  legally  probated,  found  in  the  custody  of  • 
the  probate  court,  fair  upon  its  face  and  free  from 
alterations  or  suspicion,  and  more  than  forty  .years 
old  was  admissible  in  evidence  as  an  ancient  docu- 
ment. 17  Cyc.  443  (d).  (4)  The  provisions  of  the 
law  of  1865  requiring  clerks  of  county  courts  to  re- 
cord wills  was  for  the  purpose  of  perpetuating  the  will 
but  a  failure  to  so  record  in  no  wise  affected  the  valid- 
ity of  the  will.  And  under  the  laws  of  1865  domestic 
\^s  were  not  required  to  be  recorded  in  the  record- 
er's office,  unless  they  devised  lands  situate  in  dif- 
ferent counties.    Sec.  28,  chap.  131,  G.  S.  1865. 
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VALLIANT,  J. — This  is  a  suit  under  section  650, 
Revised  Statutes  1899,  to  quiet  title  to  the  north  half 
of  the  northwest  quarter  of  section  8,  township  41 
north,  range  5  west,  in  Gasconade  county.  Plaintiffs 
in  their  petition  claim  to  be  the  owners  of  a  remainder 
in  fee  of  an  undivided  one-fourth  of  the  land  men- 
tioned, subject  to  a  life  estate  in  their  mother  in  that 
one-fourth,  and  they  say  that  the  defendant  Burchard 
is  the  owner  in  fee  of  the  other  three-fourths.  Thur- 
man  N.  Matthews,  brother  to  the  other  plaintiffs,  was 
first  made  a  party  defendant,  but  on  his  motion  was 
made  a  party  plaintiff. 

There  is  no  dispute  about  the  facts.  James  John- 
son was  the  common  source  of  title;  he  died  in  1865, 
leaving  a  wife  and  four  daughters,  one  of  whom,  Mary 
Elizabeth,  is  the  mother  of  these  plaintiffs.  The  wife 
is  long  since  dead.  The  defendant  now  owns  what- 
ever title  the  four  daughters  acquired  by  descent  as 
the  heirs  of  their  father  James  Johnson,  which  was 
the  whole  estate  if  their  father  died  intestate.  Plain- 
tiffs claim  that  he  died  testate,  and  that  his  will  has 
been  duly  probated ;  if  that  is  correct,  then  the  plain- 
tiffs, as  children  of  their  mother,  Mary  Elizabeth,  are 
entitled  to  a  remainder  in  fee,  subject  to  the  life  estate 
of  their  mother,  contingent  on  surviving  her.  Plain- 
tiffs introduced  in  evidence  a  paper  writing  purport- 
ing to  be  the  last  will  and  testament  of  James  John- 
son, deceased.  The  document  appears  to  have  been 
duly  signed  by  the  testator  and  attested  by  three  sub- 
scribing witnesses.  There  is  no  date  to  the  instru- 
ment, but  what  is  claimed  to  be  the  evidence  of  its 
probate,  indorsed  on  the  back  of  it,,  is  dated  February 
13,  1865.  The  instrument  purports  to  give  all  the  es- 
tate to  his  widow  for  life  and  at  her  death  one-fourth 
in  fee  to  each  of  the  daughters  except  Mary  Eliza- 
beth, to  whom  he  gives  one-fourth  **  during  her  nat- 
ural life  and  at  her  death  to  go  to  her  bodily  heirs,  but 
if  she  should  die  without  bodily  heirs,  it  is  to  be  di- 
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vided   equally   among  the  bodily   heirs  of  my  three 
daughters  above  mentioned.*^ 

The  plaintiflFs  are  the  children  of  Mary  Elizabeth 
and  will  be  her  bodily  heirs  if  they  survive  her;  she 
is  till  living.  This  suit  was  begun  in  December,  1907, 
and  tried  in  May,  1908,  more  than  thirty  years  after 
the  death  of  plaintiffs'  grandfather.  The  adminis- 
tration of  the  Johnson  estate  was  in  the  probate  court 
of  that  county  from  1865  to  1869.  No  evidence  was 
offered  at  the  trial  to  impeach  the  verity  of  the  in- 
strument offered,  that  is,  to  dispute  its  execution,  but 
the  defendant  relied  on  the  fact,  as  he  contended,  that 
it  had  never  been  admitted  to  probate  as  a  will.  The 
whole  case  turns  on  that  point. 

The  evidence  adduced  by  the  plaintiffs  to  sustain 
their  claim  that  the  will  had  been  probated  was  as 
follows:    Written  on  the  back  of  the  instrument  was 
the  following: 
*' State  of  Missouri,  County  of  Gasconade,  ss. 

**In  the  Gasconade  County  Court.  This  day  per- 
sonally appeared  in  open  court  William  B.  Douglas 
and  William  L.  Walton,  two  of  the  subscribing  wit- 
nesses to  the  foregoing  instrument  of  writing,  pur- 
porting to  be  the  last  will  of  James  Johnson,  deceased, 
who,  being  duly  sworn,  upon  oath  say  that  the  said 
testator  exhibited  this  instrument  to  them,  which  he 
declared  to  be  his  last  will  and  testament,  duly  signed 
by  him,  that  at  the  time  of  exhibiting  said  last  will 
he  was  of  sound  mind  and  over  the  age  of  twenty-one 
years,  and  that  they,  at  his  request,  and  in  his  pres- 
ence, signed  said  will  as  witnesses  by  subscribing  their 
names  thereto. 

**  William  B.  Douglas, 
'*W.  L.  Walton. 

**In  testimony  thereof,  I  have  hereunto  set  my 
hand  and  afl&xed  the  seal  of  county  court  at  oflBce,  this, 
the  13th  day  of  February,  and  the  year  of  Our  Lord 
eighteen  hundred  and  sixty-five. 
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**  James  Johnson, 
7 
15-2-7  (Seal) 

P.  W.  Bxjrchabd/' 

''Jas.  Abbott,  Clerk. 
*^By  D.  R.  O^Neil. 

The  probate  record  of  the  county  contains  the  fol- 
lowing entry  which  was  read  in  evidence:  '* Peter  W. 
Burchard  is  by  the  court  appointed  administrator  with 
the  will  annexed  of  James  Johnson,  deceased,  and  re- 
quired to  give  bond  as  such  administrator  in  the  sum 
of  fifteen  thousand  dollars.  And  thereupon  he  files 
his  bond  as  such  administrator,  which  is  by  the  court 
examined  and  approved.*'  The  date  of  that  record 
entry  is  not  given  in  the  record  before  us. 

The  will  was  never  recorded  in  the  office  of  the 
probate  court.  It  seems  to  have  been  misplaced,  and 
was  not  among  the  papers  appertaining  to  the  estate 
until  sometime  in  1894,  when  the  then  probate  judge 
on  making  search  among  apparently  unimportant  pa- 
pers, with  a  view  of  destroying  what  did  not  seem 
worthy  to  be  kept,  found  this  document  in  an  out-of- 
the-way  pigeon  hole  and  on  examination  of  it  placed 
it  among  the  papers  of  the  Johnson  estate  and  at  the 
same  time  made  a  memorandum  in  the  words  **last 
will''  in  the  index  book  of  the  probate  court  contain- 
ing references  to  the  papers  in  that  estate ;  the  memo- 
randum was  made  with  a  pencil  and  was  interlined. 
The  document  thereafter  remained  with  the  papers  in 
the  case  and  was  produced  from  those  files  at  the  trial. 

That  was  all  the  evidence  adduced  tending  to 
prove  that  the  paper  writing  had  been  probated  as  a 
will.  On  that  evidence  the  trial  court  decided  that  the 
will  had  been  duly  probated  and  decreed  that  the  plain- 
tiffs were  the  owners  of  a  remainder  in  fee  of  an  undi- 
vided one-fourth  of  the  land  in  question,  contingent 
on  their  surviving  their  mother.  From  that  judgment 
the  defendant  appealed. 
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In  1865  the  law  was:  *'The  county  court,  or  clerk 
thereof  in  vacation,  subject  to  the  confirmation  or 
rejection  of  the  court,  shall  take  proof  of  last  wills." 
[Gt.  S.  1865,  p.  529.]  The  law  is  substantially  now  as 
it  was  then,  except  that  it  is  the  probate  court,  not  the 
county  court,  that  now  has  jurisdiction.  [Sec.  547,  B. 
S.  1909.] 

Respondents  attach  some  importance  to  the  fact 
that  it  is  recited  in  the  proof  indorsed  on  the  will  that 
the  witnesses  appeared  and  the  proof  was  taken  in 
open  court,  but  if  that  was  so  it  should  be  shown  by 
the  record  of  the  court,  it  could  not  be  shown  by  the 
indorsement  of  the  proof  on  the  back  of  the  will.  K 
it  was  done  in  open  court  it  was  not  done  in  vacation, 
and  therefore  it  was  not  the  act  of  the  clerk  but  the  act 
of  the  court,  and  the  court  record  should  show  it. 
But  whether  it  was  done  in  open  court  or  before  the 
clerk  in  vacation,  it  was  suflBcient  to  have  justified  the 
court,  if  it  had  so  adjudged,  at  the  next  or  perhaps 
at  a  subsequent  term,  to  have  entered  its  judgment 
declaring  the  will  duly  probated,  but  that  has  not  been 
done.  A  will  cannot  take  eflfect  until  it  is  probated, 
and  it  is  not  probated  until  the  court  having  probate 
jurisdiction  so  declares  by  its  judgment.  The  proof 
of  the  execution  of  the  will  which  the  statute  author- 
izes to  be  taken  in  vacation,  whether  by  the  judge  or 
the  clerk,  is  not  conclusive  until  it  has  been  confirmed 
by  the  court,  and  is  not  so  binding  on  the  court  that  it 
may  not  be  rejected  if  the  court  should  so  adjudge. 
[Creasy  v.  Alverson,  43  Mo.  13 ;  Smith  v.  Estes,  72  Mo. 
310.]  Therefore  the  proof  which  was  indorsed  by  the 
clerk  on  the  back  of  this  document,  which  seems  *to  be 
in  due  form  and  substance,  would  have  been  sufficient 
to  have  justified  the  court  in  adjudging  the  will  duly 
probated,  or  if  for  any  good  reason  appearing  to  the 
court  it  had  seen  fit  to  reject  it,  it  would  have  had 
jurisdiction  to  do  so. 

A  probate  court  is  a  court  of  record  and  it  speaks 
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only  through  its  record.  But  it  has  been  held  by  this 
court  that  a  presumption  that  a  will  was  duly  admitted 
to  probate  should  be  indulged  under  certain  circum- 
stances. Creasy  v.  Alverson,  above  referred  to,  was 
a  suit  for  partition;  on  the  trial  one  of  the  parties 
introduced  in  evidence  a  duly  certified  transcript  of 
the  record  of  the  will  from  the  office  of  the  clerk  of  the 
county  court.  The  transcript  so  o.^ered  did  not  con- 
tain a  copy  of  the  record  of  the  county  court  showing 
that  the  will  had  been  admitted  to  probate.  This  court, 
passing  on  that  case,  referred  to  the  statute  which 
authorized  a  copy  of  the  record  of 'the  will  to  be  read 
in  evidence  and  held  that  the  trial  court  under  the 
circumstances  had  the  right  to  presume,  from  the  fact 
that  the  will  had  been  recorded,  that  it  had  been  duly 
probated,  because  the  law  only  authorized  the  record- 
ing of  it  after  it  had  been  duly  probated. 

In  Lackland  v.  Stevenson,  54  Mo.  108,  the  court 
assumed  that  the  will  in  question  had  been  duly  pro- 
bated, although  the  records  of  the  probate  court  did 
not  show  that  fact.  The  record  in  that  case  showed 
that  the  depositions  of  the  subscribing  witnesses  had 
been  taken  under  a  commission  that  had  issued  from 
the  county  court  and  returned  into  court ;  an  adminis- 
trator with  the  will  annexed  had  been  appointed ;  the 
will  was  recorded;  the  administration  continued  sev- 
eral years  during  which  the  land  was  sold  to  pay  debts. 
The  records  of  the  court  in  that  case  showed  that,  in 
the  order  appointing  the  administrator  with  the  will 
annexed,  it  was  recited  that  the  will  had  been  duly  pro- 
bated, and  in  the  letters  of  administration  it  was  re- 
cited that  the  will  had  been  duly  probated.  There 
we  have  the  proof  of  the  execution  of  the  will,  the 
record  entry  of  the  appointment  of  the  administrator 
with  the  will  annexed  reciting  that  the  will  had  been 
duly  executed,  and  the  record  of  the  will;  the  court 
held  that  that  was  a  sufficient  showing  that  the  will 
bad  been  duly  probated. 


Digitized  by 


Google 


10         SUPREME  COURT  OF  MISSOUBI, 

Parris  V.  BurcharcL 

In  Rothwell  v.  JamiBon,  147  Mo.  601,  also  cited 
by  respondents,  there  was  no  record  in  evidence  that 
the  will  had  been  admitted  to  probate,  but  the  will  had 
been  recorded  and  there  was  a  transcript  of  that  rec- 
ord in  evidence  with  the  proof  of  the  execution.  It 
did  not  appear  in  that  case  that  there  was  in  fact  no 
record  of  the  probate  of  the  will,  but  the  evidence 
offered  did  not  show  that  there  was  such  a  record.  The 
court  attached  importance  to  the  fact  that  the  will 
was  recorded,  which  act  it  was  said  the  clerk  could  not 
have  lawfully  done  until  it  was  probated  and  there- 
fore the  court  held  that  under  the  circumstances  the 
presumption  should  be  that  there  was  such  a  record. 

Those  cases  go  as  far  to  sustain  the  plaintiffs^ 
theory  of  this  case  as  this  court  has  ever  gone,  but  to 
fully  sustain  the  plaintiffs'  theory  we  would  have  to 
go  one  step  farther.  This  will  was  never  recorded, 
therefore  it  lacks  that  important  fact  which  was  in 
the  cases  referred  to,  and  as  the  court  in  the  case  last 
cited  held  that  it  should  be  presumed  that  the  clerk 
in  recording  the  will  in  that  case  did  his  duty  and 
waited  until  it  had  been  probated,  so  the  presumption 
in  the  case  at  bar  should  be  that  the  clerk  did  his  duty 
in  withholding  this  will  from  record  because  the  court 
had  not  by  its  judgment  declared  it  duly  probated. 

Whether  the  parties  interested  could  now  present 
the  will  for  probate  or  whether  the  record  is  in  such 
a  condition  as  would  entitle  them  now  to  a  judgment 
nunc  pro  tunc,  we  express  no  opinion,  because  there 
is  no  such  case  before  us,  but  we  do. feel  constrained 
to  say  that  the  proof  adduced  did  not  justify  the  con- 
clusion that  the  will  had  been  duly  probated,  and 
therefore  did  not  justify  the  judgment  that  the  re- 
spondents were  entitled  to  the  interest  in  the  land 
which  the  judgment  gives  them.  The  judgment  is 
therefore  reversed  and  the  cause  remanded  for  a  new 
trial.    All  concur. 
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BAGNELL  TIMBER  COMPANY,  Appellant,  v.  MIS- 
SOURI,  KANSAS  &  TEXAS  RAILWAY  COM- 
PANY. 

Division  One,  March  29,  1912. 

l  FORMER  DECISION:  SufTlciency  of  Evidence.  On  the  former 
appeal  in  this  case  it  was  held  that  there  was  8u£9cient  evidence 
to  make  out  a  prima  facie  case  in  favor  of  plaintiff  against  the 
present  defendant.  The  judgment  against  the  defendant  was 
then  reversed  only  because  there  was  no  evidence  that  plaintiff 
had  a  contract  with  the  partnership  which  furnished  the  ties 
to  defendant,  and  that  there  was  a  departure,  since  the  petition 
declared  upon  a  joint  contract  made  with  the  partnership  and 
the  present  defendant,  and  the  evidence  showed  no  such  joint 
contract. 

2.  :  :  Same  Holding  on  Same  Evidence.     As  the 

court  ou  the  former  appeal  in  effect  held  that  the  evidence  tended 
to  show  that  defendant  entered  into  a  contract  with  plaintiff  for 
the  purchase  of  the  ties,  and  as  plaintiff  introduced  at  the  second 
trial  the  ^me  evidence  introduced  at  the  first,  it  is  again  held 
that  plaintiff  made  out  a  prima  facie  case  against  the  defendant 
at  the  second  trial. 

3.    :    Contract:    Joint    and    Several:    Liability    of    any 

Obligee.  All  contracts  which  at  common  law  were  joint  only 
are  now,  under  the  statutes  (Sees.  2769,  1981  and  2772,  R.  S. 
1909),  joint  and  several;  and  any  one  of  the  obligees  thereto 
may  be  sued,  and  a  recovery  had  against  those  only  who  the 
evidence  shows  are  liable  thereunder.  The  decision  of  the  court 
on  the  former  appeal  in  this  case  (180  Mo.  420),  holding  that  the 
contract  pleaded  was  a  joint  contract  made  and  entered  into  by 
plaintiff  as  the  one  party  and  by  the  defendant  and  a  partner- 
ship as  the  other  party,  and  reversing  a  judgment  for  plaintiff 
because  the  evidence  did  not  support  the  allegations  of  the 
petition  of  a  joint  contract,  in  that  it  failed  to  show  that  the 
partnership  jointly  with  defendant  entered  into  a  joint  con- 
tract with  plaintiff,  but  showed  only  a  several  contract  between 
plaintiff  and  defendant,  and  therefore  there  was  a  departure, 
is  overruled. 

4.  :  In  Same  Case:  When  Overruled.    In  the  absence  of 

cogent  or  convincing  reasons  shown,  the  Supreme  Court  will  not 
open  up  and  reconsider  questions  adjudicated  upon  a  former 
appeal  in  the  same  case.  But  where  such  reasons  are  clearly 
shown,  and  especially  where  the  former  ruling  Inadvertently 
overlooked  and  nullified  a  statute,  or  overruled  some  sound  and 
well  settled  principle  of  law,  the  court  will  reexamine  the  ques- 
tions and  oyerrule  the  former  decision. 
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Appeal    from    Pettis    Circuit    Court. — Hon.    Louis 
Hoffman,  Judge. 

Reveesed  and  remanded  {with  directions). 

J.  H.  Bothwell  and  Charles  E.  Yeater  for  appel- 
lant. 

(1)  Notwithstanding  this  action  was  brought  on 
a  contract  alleged  to  have  been  made  by  plaintiff  with 
defendant  railway  company  and  the  firm  of  Graham 
&  Miller,  and  the  evidence  fails  to  prove  that  both  said 
defendants  were  parties  to  the  contract,  the  plaintiff 
may  recover  against  the  railway  company,  if  the  evi- 
dence shows  that  it  alone  was  a  party  to  such  contract. 
Sec.  1981,  R.  S.  1909;  Campbell  v.  Hood,  6  Mo.  216; 
Finney  v.  Allen,  7  Mo.  419 ;  Brown  v.  Pearson,  8  Mo. 
161 ;  Crews  v.  Lackland,  67  Mo.  621 ;  Dissenting  opin- 
ion of  Valliant,  J.,  herein,  180  Mo.  468;  Sec.  2772,  R. 
S.  1909;  1  Territorial  Laws,  1816,  p.  430;  R.  S.  1825, 
p.  215,  sec.  4;  Moore  v.  Otis,  18  Mo.  118;  Gates  v.  Wat- 
son, 54  Mo.  590;  State  ex  rel.  v.  Tate,  109  Mo.  270; 
Glen  V.  Hunt,  120  Mo.  340;  Logan  v.  Billings,  107  Pac. 
415;  Sawin  v.  Kenny,  93  U.  S.  289;  Witters  v.  Sowles, 
34  Fed.  119;  Murray  v.  Elright,  56  Ind.  362.  (2)  A 
former  decision  of  this  court  will  be  overruled  and 
reversed,  if  cogent  and  convincing  reasons  are  shown, 
particularly,  as  in  this  case,  where  former  rulings  of 
this  court  were  inadvertently  overlooked  and  over- 
ruled, and  where  express  remedial  statutes  were  inad- 
vertently nullified.  "Bank  v.  Donnell,  195  Mo.  570^ 
Machinery  Co.  v.  Ramlose,  231  Mo.  527;  Gracy  v.  St. 
Louis,  221  Mo.  6;  Padgett  v.  Smith,  205  Mo.  125;  WiL 
son  V.  Beckwith,  140  Mo.  382;  Butledge  v.  Railroad, 
123  Mo.  131;  Bird  v.  Sellers,  122  Mo.  32;  Boone  v. 
Shackelford,  66  Mo.  497;  Hamilton  v.  Marks,  63  Mo. 
172;  Chambers  v.  Smith,  30  Mo.  158;  Bealy  v.  Smith, 
158  Mo.  522.  (3)  The  court  in  its  former  decision 
ruled  that  'Hhere  is  not  one  word  of  evidence  in  this 
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ease,  that  in  the  remotest  or  slightest  degree  tends  to 
show  that  the  plaintiff  had  any  contract  whatever 
with  Graham  &  Miller,  of  any  kind,  either  joint  or 
several/'  The  railway  company  is  standing  here  on 
this  former  decision,  and  the  plaintiff  since  that  find- 
ing of  fact  by  this  court  acquiesces  in  it.  It  necessarily 
and  logically  follows,  that  the  sale  was  naade  to  the 
railway  company,  which  received  the  ties  direct  from 
the  plaintiff,  and  the  acts  of  the  parties  in  carrying 
out  the  sale  contract,  shown  by  the  testimony  of  Bag- 
nell,  Stevens  and  Miller,  establishes  the  fact  that  the 
plaintiff  and  the  railway  company  were  the  only  par- 
ties to  the  transaction,  which  is  of  such  a  nature  that 
the  actual  conduct  of  the  parties  furnishes  a  complete 
construction  and  definition  of  the  contract.  The  sec- 
ond judgment  based  on  the  same  pleadings  and  evi- 
dence as  in  the  former  trial,  should  therefore  be  re- 
versed, and  the  former  opinion  should  be  overruled, 
and  the  first  judgment  should  be  affirmed,  as  ought 
to  have  been  done  in  the  first  instance,  as  being  for  the 
right  party  on  the  undisputed  evidence.  Wilson  v. 
Beckwith,  140  Mo.  389;  State  ex  rel.  v.  Vaile,  122  Mo. 
33. 

Lee  Hagerman,  George  B.  Jackson  and  Mont- 
gomery  &  Montgomery  for  respondent. 

(1)  This  cause  was  heard  and  decided  by  this 
court,  180  Mo.  420.  The  evidence  was  carefully  and 
fully  considered,  a  lengthy  narrative  and  analysis  of 
the  evidence  made,  covering  thirty-two  pages  of  the 
report  and  nine  pages  of  this  devoted  to  the  testimony 
of  the  main  witness  for  the  appellant.  No  oversight 
or  mistake  of  any  matter  material  to  the  decision  of 
the  case  was  made  by  the  court  in  its  statement  or 
decision.  The  cause  was  reversed  and  remanded  for 
a  new  trial  and  the  appellant  submitted  the  case  to  the 
lower  court  upon  the  old  bill  of  exceptions,  upon  which 
the  cause  was  first  presented  to  this  court,  so  that 
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there  was  not  the  least  change  in  the  evidence.  This 
court,  in  its  decision  of  the  case,  held  that  there  was 
no  evidence  of  any  contract  with  the  defendant  rail- 
way company  to  support  a  verdict.  No  cogent  or  con- 
vincing reasons  are  shown  why  the  court  should  open 
up  the  case  and  review  its  former  conclusions.  Under 
these  circumstances  the  court  should  treat  its  judg- 
ment upon  the  facts  as  res  adjudicata  and  closed. 
Gracey  v.  St.  Louis,  221  Mo.  1 ;  May  v.  Crawford,  150 
Mo.  524;  Viertel  v.  Viertel,  212  Mo.  573;  Shoe  Co.  v. 
Ramlose,  231  Mo.  527;  Baker  v.  Railroad,  147  Mo.  152. 
Under  the  findings  of  fact  by  the  lower  court,  in  fol- 
lowing the  mandate  of  this  court,  that  there  was  no 
evidence  against  the  defendants  to  support  a  verdict 
against  it,  the  error  of  the  court,  in  its  instruction,  if 
there  be  any,  becomes  wholly  immaterial.  (2)  It  is 
only  necessary  to  read  the  opinion  of  this  court  and 
the  opinion  of  Valliant,  J.,  to  satisfy  the  court,  that 
on  the  former  hearing  it  did  decide  that  there  was  a 
total  failure  of  proof  as  to  any  contract  with  the  de- 
fendant railway  company.  (3)  The  case  was  proper- 
ly decided  upon  the  facts  when  here  the  first  time. 
Bagnell,  who  was  the  only  witness  who  testified  about 
the  contract,  does  not  make  out  any  case ;  he  so  directly 
contradicts  himself  as  to  wholly  destroy  his  testimony. 
All  his  dealings  with  the  subject-matter  after  the  al- 
leged contract  was  made  to  show  clearly,  that  up  to 
the  time  he  filed  his  corrected  lien  paper,  he  regarded 
Graham  &  Miller  as  sole  contractors  with  plaintiff,  and 
not  the  defendant  railway  company.  They  but  confirm 
the  judgment  of  the  court  that  there  was  no  evidence 
of  any  contract  with  defendant  railway  company. 

WOODSON,  J.— In  the  year  1900,  the  plaintiff 
instituted  this  suit  against  the  defendant  railway  com- 
pany, and  L.  G.  Graham  and  J.  T.  Miller,  partners, 
to  recover  the  sum  of  $5421.50,  a  balance  due  it,  under 
a  contract  alleged  to  have  been  made  and  entered  into 
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by  and  between  them,  whereby  the  former  agreed  to 
and  did  sell  and  deliver  to  the  latter  50,000  railroad 
ties,  for  the  price  of  forty-three  cents  per  tie  for  first 
class,  and  thirty-three  cents  per  tie  for  cnlls. 

The  answer  of  the  railroad  company  was  very 
lengthy,  consisting  of  a  number  of  specific  pleas,  most 
of  which  are  immaterial  in  so  far  as  this  appeal  is 
concerned.  One  of  them  denied  that  the  company 
either  jointly  or  severally  entered  ioto  the  contract 
with  the  plaintiff  mentioned  in  the  petition;  but  al- 
leged the  fact  to  be,  that  Graham  &  Miller  were  inde- 
pendent tie  contractors,  and  that  they  as  such  pur- 
chased the  ties  mentioned  from  the  plaintiff,  and  sold 
and  delivered  them  to  the  defendant  company,  for 
which  it  paid  them  the  full  purchase  price.  The  an- 
swer also  contained  a  plea  of.  res  adjudicata. 

No  service  was  had  on  Graham  &  Miller,  and  the 
cause  as  to  them  was  dismissed. 

A  trial  was  had,  which  resulted  in  a  judgment  in 
favor  of  the  plaintiff  for  the  amount  sued  for.  After 
moving  unsuccessfully  for  a  new  trial,  the  defendant 
duly  appealed  the  cause  to  this  court. 

In  due  time  the  cause  was  submitted  to  this  court, 
and  in  an  opinion  written  by  Marshall,  J.,  the  judg- 
ment of  the  circuit  court  was  reversed  for  the  reason 
stated  in  the  opinion,  that  ''there  is  not  one  word  of 
evidence  in  this  case  that  in  the  remotest  or  slightest 
degree  tends  to  show  that  the  plaintiff  had  any  con- 
tract whatever  with  Graham  &  Miller  of  any  kind, 
either  jointly  or  severally.  ^^  Proceeding,  the  court 
in  substance  held  that  as  to  the  defendant  railway  com- 
pany, a  recovery  could  not  be  maintained  for  the  rea- 
son that  the  petition  declared  upon  a  joint  contract 
made  and  entered  into  by  and  between  the  plaintiff, 
the  one  party,  and  the  railroad  company  and  Graham 
&  MiUer,  the  other  party,  while  the  evidence  failed  to 
show  that  Graham  &  Miller  ever  entered  into  a  con- 
tract with  plaintiff,  either  jointly  or  severally,  to  fur- 
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nish  the  ties  mentioned,  which  the  court  held  was  a 
total  departure,  and  not  simply  a  variance  between 
the  allegations  of  the  petition  and  the  proof.  The 
cause  was  remanded  to  the  circuit  court  for  another 
trial. 

The  foregoing  is  a  brief  statement  of  the  case 
when  first  presented  to  this  court,  but  a  full  statement 
of  it  may  be  found  in  Bagnell  Timber  Co.  v.  Bail- 
road,  180  Mo.  420. 

When  the  cause  was  remanded  to  the  circuit 
court,  a  jury  was  waived  and  the  parties  stipulated 
as  to  certain  facts  not  here  material,  but  it  was  ex- 
pressly agreed  that  said  stipulations  should  not  be 
construed  as  an  admission  concerning  the  nature  of 
the  contract  or  as  to  who  were  the  parties  to  the  con- 
tract under  which  the  ties  were  furnished  to  the  rail- 
road company. 

By  agreement,  the  plaintiff  introduced  a  tran- 
script of  the  evidence  introduced  by  it,  at  the  former 
trial,  and  rested. 

The  defendant  company  then  introduced  its  evi- 
dence and  rested;  and  thereupon  the  plaintiff  intro- 
duced certain  evidence  in  rebuttal. 

The  plaintiff  requested  the  court  to  give  to  the 
jury  three  instructions,  numbered  one,  two  and  three. 
The  court  gave  the  third,  which  is  irrelevant  to  the 
questions  here  presented,  and  for  that  reason  will  re- 
ceive no  further  notice.  The  court  refused  number  one 
as  asked,  but  modified  same  and  gave  it  in  said  modi- 
fied form,  and  refused  number  two.  To  all  of  which 
action  of  the  court  the  plaintiff  duly  excepted. 

Instructions  numbered  one  and  two  as  asked,  read 
as  follows: 

**1.  The  court  sitting  as  a  jury  declares  the  law 
to  be  that  if  it  appears  from  the  evidence  that  on  or 
about  April  20,  1899,  the  plaintiff  made  an  agreement 
with  defendant  railway  company  and  the  firm  of 
Graham  &  Miller  [or  with  the  railway  company  alone] 
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to  furnish  and  deliver  to  them  or  to  said  railway  com- 
pany at  St.  Louis,  Sedalia  and  Wagoner  at  and  for 
the  price  of  forty-three  cents  per  tie  for  first  class 
and  thirty-three  cents  per  tie  for  cull  ties,  and  did  so 
furnish  and  deliver  49,320  first  class  and  five  cull  ties, 
and  that  defendants  or  said  railway  company  have 
failed  and  refused  to  pay  the  full  price  for  said  ties, 
then  the  finding  should  be  for  the  plaintiff  against  the 
defendant  railway  company  for  the  sum  of  $5406.65, 
together  with  six  per  cent  interest  thereon  from  Octo- 
ber 26, 1899. 

'*2.  The  court  declares  that  it  is  admitted  by  the 
parties  to  this  cause  that  plaintiff  delivered  to  the 
defendant  railway  company  the  number  of  railroad 
ties  stated  in  the  petition,  and  it  is  admitted  that  the 
unpaid  balance  due  to  the  plaintiff  for  such  ties,  on 
October  26,  1899,  was  the  sum  of  $5406.65;  and  the 
court  sitting  as  a  jury  declares  the  law  to  be  that  if  it 
appears  from  all  the  facts  and  circumstances  in  evi- 
dence before  the  court  that  the  said  railroad  ties  were 
delivered  under  a  contract  of  sale  made  by  plaintiff 
with  the  said  railway  company  and  Graham  &  Miller, 
or  with  the  said  railway  company  alone,  and  that  the 
said  unpaid  balance  is  yet  due  to  the  plaintiff,  then  the 
finding  should  be  for  the  plaintiff  and  its  damages 
should  be  assessed  at  an  amount  equal  to  said  sum  of 
$5406.65,  with  interest  thereon  at  the  annual  rate  of 
six  per  cent  from  said  October  26,  1899.  |' 

The  modification  of  instruction  number  one,  be- 
fore mentioned,  consisted  in  striking  therefrom  the 
words,  **or  with  the  railway  company  alone, '^  which 
are  embraced  within  the  brackets. 

The  court,  as  previously  stated,  found  for  the  de- 
fendant, and  the  plaintiff  appealed. 

I.  There  are  three  questions  presented  by  this 
record  for  determination:    first,  does  the  evidence 

242  Sup.— 2 


Digitized  by 


Google 


18         SUPREME  COUBT  OF  MISSOUBI,    

Bagnell  y.  Railway. 

make  a  prima  facie  case  against  defendant;  second, 
what  is  the  character  of  the  contract  under  which  the 
ties  were  furnished;  and  third,  is  this  court,  by  the 
former  judgment  rendered  herein,  precluded  from  a 
reconsideration  of  the  questions  there  determined  t 

We  will  dispose  of  these  questions  in  the  order 
stated. 

Attending  the  first:  It  stands  confessed  by  all 
the  parties  to  the  record  that  the  contract  to  purchase 
the  ties  for  the  use  of  the  railway  company  was  made 
and  entered  into  by  and  between  the  plaintiff,  either 
jointly  with  the  company  and  Graham  &  Miller,  or 
with  the  railway  company  alone.  So  it  is  seen  that 
the  question  is  not,  was  there  such  a  contract  in  fact 
made  and  entered  into,  but  the  question  is,  with  whom 
was  it  made  I 

At  the  first  trial,  the  circuit  court  held  that  it  was 
mctde  with  the  railway  company,  and  rendered  judg- 
ment accordingly  against  it,  for  the  balance  due  there- 
under. Upon  appeal,  this  court,  in  unequivocal  lan- 
guage, held  that  the  contract  was  not  made  with  Qra 
ham  &  Miller,  and  reversed  the  judgment  and  re- 
manded the  cause  to  the  circuit  court  for  another  trial, 
not  because  there  was  evidence  which  tended  to  show 
that  the  contract  was  not  made  with  it,  but  for  the 
express  reason  that  there  was  a  clear  departure  be- 
tween the  allegations  of  the  petition,  which  declared 
upon  a  joint  contract,  and  the  evidence  introduced, 
which  showed  a  contract  in  severalty,  and  we  there- 
by, by  necessary  implication,  held  that  the  contract, 
the  existence  of  which  was  conceded,  was  made  by  the 
company  alone.  While  it  is  true,  Valliant,  J,,  in  a 
dissenting  opinion  in  that  case,  expressly  stated  that 
there  was  evidence  which  tended  to  prove  that  the 
contract  was  made  with  the  railway  company,  yet  we 
are  not  justified  by  that  statement  alone,  to  infer  that 
the  other  members  of  the  court  entertained  an  oppo- 
site view  of  the  evidence,  when  their  ruling  was  based 
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upon  an  entirely  different  proposition.  If  it  was  the 
intention  of  this  court  to  reverse  the  judgment  against 
the  company,  not  only  for  the  reason  stated,  that  there 
was  a  departure  between  the  allegations  of  the  peti- 
tion and  the  evidence  introduced,  but  also  for  the  rea- 
son that  there  was  no  evidence  which  tended  to  show 
that  the  railway  company  entered  into  the  contract, 
that  would  have  been  equivalent  to  holding  that  no 
contract  for  the  sale  of  the  ties  had  ever  been  entered 
into  by  anyone  whomsoever,  for  the  simple  reason, 
that  if  not  made  with  Graham  &  Miller  and  the  rail- 
way company  jointly,  nor  by  Graham  &  Miller  alone, 
as  this  court  expressly  held  on  the  former  appeal, 
and  if,  as  now  contended,  we  also  by  implication  held 
that  there  was  no  evidence  which  tended  to  show  that 
the  railway  company  entered  into  the  contract,  then 
clearly  no  such  contract  was  ever  entered  into  by  any- 
one. This,  however,  is  contradicted  by  every  physical 
fact  in  the  case,  and  the  admissions  of  the  parties 
that  a  contract  was  made  for  the  purchase  of  the  ties, 
that  the  ties  were  delivered  in  pursuance  to  its  terms 
and  partially  paid  for  by  the  defendant. 

We  are,  therefore,  clearly  of  the  opinion,  that 
this  court  upon  the  former  appeal  held  that  there  was 
sufficient  evidence  introduced  at  the  former  trial  to 
make  out  a  prima  facie  case  in  favor  of  the  plaintiff 
against  the  railway  company. 

But  independent  of  that  ruling  we  have  again 
critically  examined  the  voluminous  record  in  this 
case,  and  are  satisfied  that  it  contains  ample  evidence 
in  favor  of  the  plaintiff  to  carry  the  case  to  the  jury, 

n.  We  will  now  consider  the  second  proposition 
presented  for  our  determination,  namely,  what  is  the 
character  of  the  contract  sued  on,  as  stated  in  the  peti- 
tion! 

This  court  on  the  former  appeal  clearly  held  that 
the  contract  as  plead,  was  a  joint  contract  made  and 
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entered  into  by  and  between  the  plaintiff,  the  one 
party,  and  the  railway  company  and  Graham  &  Miller, 
the  othep  party,  and  then  reversed  the  judgment  be- 
cause the  evidence  did  not  support  the  allegations  of 
the  petition,  in  that  it  failed  to  show  that  Graham  & 
Miller  entered  iflto  the  contract  jointly  with  said  com- 
pany. 

Conceding  that  at  common  law,  the  contract  as 
stated  in  the  petition  was  a  joint  one,  as  was  held  on 
the  former  appeal,  yet  under  the  express  provisions 
of  section  2769,  Eevised  Statutes  1909,  which  was  en- 
acted long  prior  to  the  date  of  this  contract,  all  con- 
tracts which,  by  the  conamon  law,  are  joint  only,  are 
declared  to  be  joint  and  several ;  and  by  sections  1981 
and  2772,  Eevised  Statutes  1909,  it  is  provided  that 
in  all  cases  upon  joint  obligations  and  joint  assump- 
tions of  copartners  or  others,  suits  may  be  brought 
against  any  one  or  more  of  them,  and  that  in  all  such 
actions  the  plaintiff  shall  not  be  nonsuited  by  reason 
of  his  failure  to  prove  that  all  the  defendants  are 
parties  to  the  contract,  but  may  have  judgment  against 
such  of  them  as  he  shall  prove  to  be  parties  thereto. 

Under  the  provisions  of  those  sections  of  the  stat- 
ute, and  the  numerous  decisions  of  this  court  constru- 
ing them,  for  all  practical  purposes,  all  contracts 
which  at  common  law  were  joint  only  are  now  joint 
and  several,  and  any  one  or  more  of  the  obligees  there- 
to may  be  sued,  and  a  recovery  had  against  those 
only  who  the  evidence  shows  are  liable  thereon. 

The  decisions  so  holding  are  too  numerous  to  be 
here  cited,  but  many  of  them  are  cited  in  the  foot- 
notes to  the  sections  of  the  statutes  before  mentioned. 

In  the  light  of  these  statutes  and  the  decisions 
construing  them,  with  the  dissenting  opinion  of  Val- 
LTANT,  J.,  calling  the  court's  attention  thereto,  it  is 
inconceivable  to  me  what  induced  the  court  to  hold  on 
the  former  appeal  that  because  the  petition  declared 
upon  a  joint  contract  a  recovery  could  not  be  had 
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against  those  defendants  who  the  evidence  showed 
were  liable  thereon. 

The  doctrine  announced  in  that  case  is  clearly 
erroneous,  both  upon  principle,  and  authority;  and  in 
that  particular  it  is  hereby  overruled. 

m.  The  third  and  last  question  presented  is,  are 
we  precluded  by  the  former  rulings  of  this  court  from 
reconsidering  the  same  question  now  presented? 

*  In  the  absence  of  cogent  or  convincing  reasons 
shown,  this  court  on  a  second  appeal  will  not  open  up 
and  reconsider  questions  adjudicated  upon  a  former 
appeal.  [Gracey  v.  St.  Louis,  221  Mo.  1 ;  May  v.  Craw- 
ford, 150  Mo.  524;  Viertel  v.  Viertel,  212  Mo.  572; 
United  Shoe  Co.  v.  Eamlose,  237  Mo.  527;  Baker  v. 
Railroad,  147  Mo.  1.  c.  152.] 

But  where  such  reasons  are  clearly  shown,  and< 
especially  where  the  former  ruling  inadvertently  over- 
looked and  nullified  a  statute,  or  overruled  some  sound 
and  well  settled  principle  of  law,  such  as  was  done  by 
this  court  on  the  former  appeal  in  this  case,  we  should 
have  no  hesitancy  whatever  in  overruling  the  former 
decision,  and  re-examining  on  the  second  appeal.  [Cit- 
izen *s  Nat.  Bank  v.  Donnell,  195  Mo.  1.  c.  570;  United 
Shoe  Mach.  Co.  v.  Eamlose,  supra ;  Gracey  v.  St.  Louis, 
supra;  Padgett  v.  Smith,  205  Mo.  125;  Wilson  v. 
Beckwith,  140  Mo.  1.  c.  382;  Eutledge  v.  Railroad,  123 
Mo.  131;  Bird  v.  SeUers,  122  Mo.  32;  Boone  v.  Shack- 
leford,  66  Mo.  1.  c.  497;  Hamilton  v.  Marks,  63  Mo. 
1.  c.  172;  Chambers  v.  Smith,  30  Mo.  158;  Bealey  v. 
Smith,  158  Mo.  1.  c.  522-3.] 

Counsel  for  the  respondent  insist  that  even  though 
we  should  overrule  the  former  decision  in  this  case, 
as  being  erroneous,  nevertheless,  they  with  much 
earnestness  contend  that  this  judgment  should  be  af- 
firmed for  the  reason  that  the  record  contains  no  evi- 
dence which  tends  to  prove  that  the  defendant  com- 
pany ever  entered  into  the  contract  with  the  appellant 
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to  purchase  the  ties,  either  jointly  with  Graham  & 
Miller  or  severally  by  itself. 

This  contention  is  untenable,  as  we  have  shown  in 
paragraph  one  of  this  opinion.  We  there  pointed  out 
that  on  the  first  appeal  the  record  contained  ample 
evidence  to  make  out  a  prima  facie  case  in  favor  of 
the  appellant  and  against  the  respondent,  and  that 
this  court  so  held  at  that  time.  That  being  true,  and 
since  the  appellant  introduced  the  same  evidence  at 
the  second  trial  that  was  introduced  at  the  first,  we 
must  of  course,  again  hold  that  appellant  made  out  a 
case  for  the  jury  at  the  second  trial. 

While  it  is  true  the  respondent  introduced  evi- 
dence to  the  contrary,  nevertheless,  that  presented  a 
question  of  fact,  which  should  have  been  submitted  to 
the  court  or  jury  under  proper  instructions,  which  was 
jiot  done. 

The  court  should  have  given  instructions  num- 
bered one  and  two  as  requested,  by  the  appellant ;  and 
its  failure  to  so  do  shows  that  the  court  tried  the  case 
in  compliance  with  the  rulings  of  this  court,  announced 
on  the  former  appeal,  which  was  error,  nevertheless. 
The  circuit  court,  however,  is  to  be  complimented  for 
obeying  the  mandate  of  this  court,  though  erroneous 
as  it  was.  It  thereby  imposed  the  duty  upon  this  court 
to  correct  its  own  errors,  and  did  not  undertake  to  do 
that  for  us,  as  it  might  have  been  too  big  a  task, 
even  though  it  had  the  authority  to  do  so,  which  clearly 
it  has  not  imder  the  Constitution  and  laws  of  this 
State. 

The  judgment  is  reversed  and  the  cause  remanded 
for  a  new  trial  in  conformity  to  the  views  herein  ex- 
pressed.   All  concur. 
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DAHNKE-WALKEE  MILLING  COMPANY,  Appel- 
lant,  V.  FRANK  BLAKE,  State.  Superintendent 
of  Insurance  and  Garnishee. 

Division  One,  March  29,  1912. 

1.  APPELLATE  JURISDICTION:  Garnishment:  Against  State 
Superintendent  of  Insurance.  The  State  Superintendent  of 
Insurance  fs  a  State  officer  within  the  meaning  of  the  Consti- 
tntion,  and  that  fixes  the  appellate  Jurisdiction  in  the  Supreme 
Court  of  an  appeal  from  a  judgment  refusing  to  a  creditor  of 
an  insurance  company  a  writ  of  garnishment  against  him  for 
moneys  in  his  hands  as  such  officer,  irrespective  of  the  amount 
or  the  constitutionality  of  the  statute  involved. 

2.  CONSTITUTIONAL  QUESTION:  Garnishment:  Untimely 
Raised.  Where  the  Superintendent  of  Insurance,  in  his  answer 
to  the  i^aintiffs  interrogatories  in  the  garnishment  proceeding 
brought  against  him,  pleaded  the  statute  as  his  right  to  retain 
the  fund,  it  was  the  plaintiffs  duty,  if  he  wished  the  constitu- 
tionality of  that  statute  determined,  to  have  raised  the  point  in 
his  denial  of  those  answers;  and  having  failed  to  do  so  the 
constitutional  question  comes  too  late  if  raised  for  the  first  time 
in  plaintitTs  motion  for  a  new  trial,  and  must  be  deemed  as 
waived.  So  grave  a  question  as  the  constitutionality  of  a  stat- 
ute must  be  lodged  in  the  case  at  the  first  opportunity,  or  it  will 
be  deemed  to  have  been  waived. 

Held,  by  VALLIANT,  J.,  that,  where  the  Supreme  Court  has 
Jurisdiction  of  the  case  on  other  grounds,  if  there  is  a 
vital  constitutional  question  in  the  case,  it  may  be  raised 
here  for  the  first  time. 

3.  :  :  :  Appellate  Jurisdiction.  The  Su- 
preme Court  does  not  obtain  Jurisdiction  of  an  appeal  by  the 
untimely  lodgment  of  a  constitutional  question  in  the  case. 
Unless  the  question  is  timely  raised  it  is  deemed  out  of  the 
case. 

Held,  by  VALLIANT,  J.,  that,  whUe  timely  action  in  the  trial 
court  to  raise  a  constitutional  question  is  necessary  in  order 
to  give  the  Supreme  Court  Jurisdiction  on  that  ground,  yet 
where  the  court  on  other  grounds  has  Jurisdiction,  if  there 
is  a  vital  constitutional  question  in  the  case,  it  may  be 
raised  here  for  the  first  time. 

4.  INSURANCE:  Defunct  Company:  Selling  and  Impounding 
Fund.  After  a  judgment  on  a  policy  of  insurance,  and  the 
service  of  execution  and  an  order  of  the  court  directing  the 


Digitized  by 


Google 


24         SUPREME  COURT  OF  MISSOURI, 

Milling  Go.  y.  Blake. 

Superintendent  of  Insurance  to  sell  the  securities  to  satisfy 
the  Judgment,  the  funds  in  the  Superintendent's  hands  derived 
from  such  sale  are  in  cuatodia  legis  and  must  he  used  to  satisfy 
such  judgments  and  orders  in  the  order  in  which  they  are 
served;  and  if  the  fund  is  exhausted  or  will  he  exhausted  in 
paying  them,  a  subsequent  Judgment  creditor  is  not  entitled  to 
any  part  of  the  fund  to  satisfy  his  demand. 

6.  : : :  Garnishment.    Held,  by  VAXIJANT, 

J.»  concurring  in  a  separate  opinion  in  affirming  the  Judgment, 
that  the  Superintendent  of  Insurance  is  not  amenable  to  the  writ 
of  garnishment;  and  if  he  has  in  his  hands  a  fund  out  of  which 
a  creditor  of  an  insurance  company  is  entitled  to  be  paid,  he 
is  amenable  to  the  writ  of  mandamus. 

Appeal  from  the  St.  Louis  City  Circuit  Court. — Ron. 
Moses^  N.  Sale,  Judge. 

Affibmed. 


R.  F.  Walker  for  appellant. 

(1)  Town  mutual  insurance  companies  are  ex- 
empt from  all  laws  of  the  State  governing  insuran<ie 
companies,  except  the  statutes  requiring  notice  of  loss, 
blanks  for  proof  of  same  and  the  taxation  of  compan- 
ies. Sec.  8084,  R.  S.  1899 ;  Leather  Co.  v.  Lis.  Co.,  131 
Mo.  App.  706.  The  provisions  of  Sec.  7071,  E.  S. 
1909,  exempting  the  insurance  superintendent  from 
garnishment,  have  no  application  to  this  case.  Hoover 
V.  Lis.  Co.,  93  Mo.  App.  111.  (2)  The  statute  in  re- 
gard to  the  deposit  of  securities  by  town  mutual  com- 
panies with  the  superintendent  of  the  insurance  de- 
partment is  wholly  permissive  and  the  superintend- 
ent is  subject  to  process  of  garnishment.  Sec.  8086, 
R.  S.  1899.  A  voluntary  deposit  made,  as  in  the 
case  at  bar,  is  subject  to  the  process  of  gamislmient. 
Robinson  v.  Ins.  Co.,  161  Fed.  798;  37  Lis.  Law  Jour., 
p.  1002;  Morrill  v.  Bond  Co.,  151  Fed.  305.  (3)  Where 
a  garnishment  will  not  cause  delay  and  the  purpose 
for  which  funds  are  held  has  been  accomplished,  a 
public  officer  may  be  garnished.    When  the  reason  for 
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tJie  rule  ceases  the  rule  should  not  be  held  to  apply. 
Kood  on  Garnishment,  sees.  32,  34;  Wilbur  v.  Ray, 
30  Vt.  581.  The  same  rule  applies  even  where  funds 
are  in  the  hands  of  a  receiver.  Robertson  v.  Detroit 
P.  Works,  152  Mich.  612.  (4)  Under  the  general  law 
the  garnishee  in  this  case  is  not  exempt  from  the  pro- 
cess of  garnishment,  because  he  holds  the  funds  as  an 
official.  He  is  not  such  an  officer  as  is  exempted  under 
the  statute.  The  law  in  regard  to  garnishment  at  the 
time  of  these  proceedings  was  the  same  as  at  the  pres- 
ent Sec.  2415,  R.  S.  1909.  (5)  The  garnishment  law 
as  a  whole  should  be  strictly  construed,  being  Ln  dero- 
gation of  the  common  law,  and  exceptions  to  its  opera- 
tion, as  is  Sec.  2415,  R.  S.  1909,  intended  to  limit  its 
powers,  are  also  subject  to  strict  construction,  and 
must  be  limited  to  those  expressly  named  as  exempt 
from  its  provisions.  1  Shinn  on  Attach.  &  Gar.,  sec. 
8.  (6)  The  plaintiff  was  a  policy  holder  and  the  stat- 
ute under  which  this  proceeding  was  instituted  and 
prosecuted,  expressly  subjects  the  securities  deposited 
with  the  garnishee  to  process  to  satisfy  claims  of 
policy  holders.  Sec.  8086,  R.  S.  1899.  (7)  This  sec- 
tion expressly  authorizes  the  issuance  of  an  execu- 
tion to  secure  the  satisfaction  of  a  judgment  rendered 
on  the  claim  of  a  policy  holder.  Sec.  8086,  R.  S. 
1899.  (8)  The  subjection  of  the  garnishee  to  the  writ 
as  ancillary  to  and  in  aid  of  the  execution  is  not  con- 
trary to  public  policy,  but  effectuates  the  purpose  for 
which  the  securities  are  held,  viz.,  as  a  **  guaranty  that 
all  claims  of  policy  holders  shall  be  duly  paid.'*  Sec. 
8086,  R.  S.  1899.  (9)  The  securities,  of  the  cash  fund, 
held  by  the  garnishee,  are  not  in  the  custody  of  the 
law  in  the  sense  that  they  are  not  subject  to  garnish- 
ment. Sec.  8086,  R.  S.  1899.  The  superintendent  was 
not  the  officer  of  a  court  and  did  not  hold  the  securi- 
ties subject  to  the  orders  of  any  tribunal.  Rood  on 
Garnishment,  sec.  27.  (10)  An  officer  holding  prop- 
erty in  ciistodia  legis  must  hold  it  as  an  arm  of  the 
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court.  This  fund  is  not  so  held,  but  as  prescribed  by 
the  statute  it  is  held  for  the  express  purpose  of  se- 
curing the  just  claims  of  policy  holders,  and  it  was 
for  this  purpose  the  garnishment  was  served.  Rood 
on  Garnishment,  sec.  27.  (11)  If  it  be  held  that  sec- 
tion 8086,  R.  S.  1899,  is  entirely  void,  plaintiff  is  still 
entitled  to  a  judgment  for  the  fund  in  question,  be- 
cause it  has  proceeded  under  the  general  law  in  re- 
gard to  the  issuance  of  its  execution  and  the  seizure 
of  the  property.  Sees.  2195,  2199,  R.  S.  1909;  Doug- 
las  V.  Orr,  58  Mo.  573;  Caffery  v.  Choctaw  Co.,  95  Mo. 
App.  187.  (12)  To  affect  personal  property  with  the 
lien  of  an  execution  the  officer  must  take  possession 
of  same  actively  or  constructively.  Hopke  v.  Lind- 
say, 83  Mo.  App.  85;  Relf  v.  Ins.  Co.,  13  Mo.  App.  184; 
Huff  V.  Morton,  94  Mo.  405.  (13)  The  officer  charged 
with  the  service  of  the  writ  of  garnishment  complied 
with  the  statute  and  constructively  seized  the  prop- 
erty. Sees.  2195,  2199,  R.  S.  1909;  Marx  v.  Hart,  166 
Mo.  254;  Dodge  v.  Knapp,  112  Mo.  App.  513.  (14) 
An  execution  must  be  served,  levied  and  returned  by 
the  sheriff  to  whom  it  was  delivered.  Sec.  2177,  R.  S. 
1909.  And  within  his  bailwick,  Coleman  v.  Ins.  Co., 
74  Mo.  App.  675.  (15)  Sec.  8086  is  unconstitutional 
and  void :  1st.  Because  it  is  a  stay  law :  Sec.  15,  art. 
2,  Constitution ;  Sec.  10,  art.  1,  Constitution  of  U.  S. ; 
Bailey  v.  Gentry,  1  Mo.  164 ;  Blair  v.  Williams,  4  Litt. 
(Ky.)  35;  1  Freeman  Ex.  (2  Ed.),  sec.  34.  2d.  Be- 
cause it  is  special  legislation  in  granting  a  stay  on 
executions.  Sec.  53,  art.  4,  Constitution.  3d.  Because 
it  is  further  special  legislation  in  preferring  the  rights 
of  judgment  policy  holders  over  judgment  creditors. 
Sec.  53,  art.  4,  Constitution.  (6)  The  statute  author- 
izing the  deposit  of  funds  with  the  superintendent  of 
insurance,  if  permissive,  was  invalid,  because  it  im- 
posed no  duty  on- town  mutual  insurance  companies 
which  could  be  enforced  by  law.  If  the  statute  is  in- 
valid, then  the  superintendent  of  insurance  is  clearly 
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subject  to  garnishment,  regardless  of  any  other  rea- 
son, as  any  other  individual  holding  securities  or 
funds  belonging  to  this  class  of  insurance  companies. 

Elliott  W.  Major,  Attorney-General,  John  W. 
Matson  and  F.  G.  Ferriss  for  respondent. 

Section  8015,  R.  S.  1899,  provided  that  *'the  su- 
perintendent shall  not  be  subject  to  garnishment,  at- 
tachment or  any  other  process,  nor  order  in  respect 
to  such  securities  than  by  this  chapter  provided.** 
This  section  must  be  read  in  connection  with  section 
8086,  which  provides  the  ** process'*  that  must  be  pur- 
sued. A  public  ofiBcial,  holding  as  agent  of  the  law 
and  as  a  public  ofl5cial  securities  and  moneys,  is.  not 
subject  to  garnishment  under  the  statutes.  14  Am. 
and  Eng.  Ency.  Law  (2  Ed.),  817;  Richards  v.  Griggs, 
16  Mo.  416,  57  Am.  Dec.  240;  Curling  v.  Hyde,  10  Mo. 
375;  Shinn  on  Attach,  and  Garn.,  sec.  505;  Road  on 
Garnishment,  sees.  25,  26,  27;  Waples  on  Attach,  and 
Gap.  (2  Ed.),  sees.  428,  429;  Cockey  v.  Leister,  12  Md. 
124.  The  statutory  remedy,  provided  by  section  8086, 
being  a  complete  one,  is  exclusive,  and  no  other  method 
can  be  adopted  by  the  creditor  of  the  defendant  to 
obtain  the  securities  or  the  proceeds  thereof  involved 
in  this  case.  Phelps  v.  Brumback,  107  Mo.  App.  25 ; 
State  ex  rel.  v.  Snyder,  139  Mo.  554.  The  Boone  To- 
bacco Co.,  having  proceeded  as  directed  by  section 
8086  has  a  prior  lien  to  the  plaintiff  in  this  case.  **A 
garnishment  is  like  an  attachment,  the  first  service 
creates  the  prior  lien.**  Tabbott  v.  Harding,  10  Mo. 
350;  Pritchard  v.  Toole,  53  Mo.  356;  Whiteside  v. 
Longacre,  88  Mo.  App.  168.  If  this  garnishee  be  re- 
garded as  a  trustee,  he  is  a  trustee  holding  property 
which,  by  the  terms  of  the  trust,  is  to  be  disposed  of 
by  the  order  of  a  court,  and  therefore,  he  is  not  liable 
as  garnishee  in  this  action.  Cockey  v.  Leister,  12  Md. 
124.    Where,  by  a  statute,  a  new  right  is  given  and  a 
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specific  remedy  provided,  or  a  new  power  and  also 
the  means  of  executing  it  are  provided  by  statute,  the 
power  can  be  executed  and  the  right  vindicated  in  no 
other  way  than  that  prescribed  by  the  statute.  Where 
the  statute  gives  a  right  and  furnishes  the  remedy, 
that  remedy  must  be  pursued.  Sedgwick  on  Const, 
of  Stat,  and  Const.  Law  (2  Ed.),  pp.  343,  344;  Lewis's 
Sutherland  Stat  Const.  (2  Ed.),  sees.  333,  572,  720; 
Endlich  on  Interp.  of  Stat.,  sees.  154,  465;  State  ex 
rel.  V.  Trust  Co.,  209  Mo.  472;  Phelps  v.  Brumback, 
107  Mo.  App.  25;  State  ex  rel.  v.  Snyder,  139  Mo. 
549.  Statutes  which  are  intended  to  promote  the  con- 
venience of  suitors,  or  to  improve  the  procedure  for 
obtaining  legal  redress,  are  remedial.  2  Lewis's 
Sutherland  Stat.  Const.  (2  Ed.),  sec.  688;  Black  on 
Interp.  of  Laws,  p.  307.  Apart  from  express  legisla- 
tive declaration  to  that  effect,  the  doctrine  that  mu- 
nicipal corporations  and  public  oflScers,  on  the  ground 
of  public  policy,  are  not  subject  to  statutory  garnish- 
ment, thought  sometimes  denied,  has  the  support  of  the 
great  weight  of  authority.  Geist  v.  St.  Louis,  156 
Mo.  643. 

GRAVES,  P.  J. — This  is  a  garnishment  proceed- 
ing by  which  the  plaintiff  seeks  to  recover  of  Blake, 
State  Superintendent  of  Insurance,  as  successor  to 
Vandiver,  State  Superintendent  of  Insurance,  an 
amount  sufiBcient  to  satisfy  a  judgment  of  $3544  and 
costs  of  suit,  said  judgment  being  in  favor  of  plain- 
tiff and  against  the  Mercantile  Town  Mutual  Insur- 
ance Company.  The  judgment  was  rendered  by  the 
circuit  court  of  the  city  of  St.  Louis.  Execution  was 
issued  directed  to  the  sheriff  of  Cole  county,  and  Mr. 
Vandiver,  then  State  Superintendent  of  Insurance, 
was  garnished. 

Interrogatories  were  duly  filed.  To  these  inter- 
rogatories Mr.  Vandiver  filed  answer.  Plaintiff  filed 
its  denial  of  those  answers.    This  denial  was  specific 
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and  set  out  in  detail  plaintiff's  contentions.  To  this 
Mr.  Vandiver  filed  a  reply  in  which  his  position  is 
fully  outlined. 

The  first  question  suggested  by  the  record  is,  have 
we  jurisdiction  of  this  cause?  The  second  is  the  al- 
leged constitutional  questions  here  for  review?  This 
requires  a  scanning  of  the  record.  The  amount  in- 
volved does  not  give  us  jurisdiction.  The  actual 
amount  of  cash  now  held  by  the  State  Superintend- 
ent of  Insurance  is  about  $3600.  The  amount  of  plain- 
tiff's judgment  and  execution  is  something  less  than 
that  simi.  But  we  have  jurisdiction  irrespective  of 
the  amount.  The  State  Superintendent  of  Insurance 
is  a  State  officer  within  the  meaning  of  the  Constitu- 
tion.  [State  ex  rel.  Waddill  v.  Smith,  131  Mo.  176.] 
This  fixes  our  jurisdiction.  But  going  to  the  other 
question,  let  us  see  how  the  record  stands. 

In  the  motion  for  new  trial  the  constitutionality 
of  section  8086,  Revised  Statutes  1899,  is  challenged 
in  some  three  places.  Is  such  question  in  the  case? 
Was  the  constitutional  question  timely  raised?  Note 
above  the  order  of  the  pleadings.  In  the  garnishee's 
answer,  among  other  things,  he  says : 

**In  answer  to  the  second  interrogatory,  this  gar- 
nishee states  that  prior  to  the  time  he  was  summoned 
as  garnishee  herein,  on  the  19th  day  of  February, 
1908,  to-wit,  on  the  day  of  19, — ,  the  de- 
fendant, Mercantile  Town  Mutual  Insurance  Com- 
pany, a  company  operating  under  the  provisions  of 
article  11  of  chapter  119  of  the  Revised  Statutes  of 
the  State  of  Missouri,  and  duly  organized  and  exist- 
ing as  a  town  mutual  company,  did  deposit  with  this 
garnishee,  as  Superintendent  ^f  the  Insurance  De- 
partment of  the  State  of  Missouri,  certain  securities, 
consisting  of  one  note  of  the  Laclede  Mutual  Fire  & 
Marine  Insurance  Company  for  $7500,  secured  by  a 
deed  of  trust  on  certain  real  estate  in  the  city  of  St. 
Louis,  Missouri,  and  one  note  of  the  Norris  Real  Es- 
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tate  Company  for  $10,000,  secured  by  a  deed  of  trust 
on  certain  real  estate  in  the  city  of  St.  Louis,  Mis- 
souri, as  a  guaranty  that  all  just  claims  of  the  policy- 
holders of  said  company,  the  Mercantile  Town  Mutual 
Insurance  Company,  shall  be  duly  paid,  all  pursuant 
to  and  in  accordance  with  the  provisions  of  section 
8086.  of  the  Bevised  Statutes  of  Missouri.  That  the 
Boone  Tobacco  Company,  a  corporation  and  a  policy- 
holder of  and  in  said  defendant  Mercantile  Town  Mut- 
ual Insurance  Company,  on  the  23d  day  of  November, 

1907,  in  the  Louisiana  Court  of  Common  Pleas,  a  court 
of  record  holden  in  the  city  of  Louisiana  in  the  county 
of  Pike  and  State  of  Missouri,  and  during  the  regular 
November  term,  1907,  of  said  court,  did  obtain  a  final 
judgment  on  said  policy  against  said  defendant.  Mer- 
cantile Town  Mutual  Insurance  Company,  for  the  sum 
of  $3,543.75,  and  costs,  with  interest  on  said  sum  from 
said  23d  day  of  November,  1907,  at  the  rate  of  six  per 
cent  per  annum,  which  said  judgment  was  not  ap- 
pealed from  and  remained  unpaid  for  a  period  of  sixty 
days  after  the  final  adjournment  of  the  said  term  of 
said  court  at  which  said  judgment  was  rendered,  and 
which  still  remains  unpaid,  which  said  November 
term,  1907,  of  said  court  finally  adjourned  on  the  30th 
day  of  November,  1907.  That  on  the  first  day  of  Feb- 
ruary, 1908,  execution  was  issued  on  said  judgment, 
in  favor  of  said  Boone  Tobacco  Company,  and  on  said 
first  day  of  February,  1908,  the  Honorable  David  H. 
Eby,  Judge  of  the  10th  Judicial  Circuit  of  Missouri, 
and  judge  of  said  Louisiana  Court  of  Common  Pleas, 
did,  by  his  written  order  bearing  date  February  1, 

1908,  in  vacation  of  said  court,  direct  this  garnishee, 
as  Superintendent  of  the  Insurance  Department  of  the 
State  of  Missouri,  to  satisfy  said  execution  by  selling 
a  sufficient  amount  of  the  said  securities  so  deposited 
by  the  said  Mercantile  Town  Mutual  Insurance  Com- 
pany with  Willard  D.  Vandiver,  as  Superintendent  of 
the  Insurance  Department  of  the  State  of  Missouri, 
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as  aforesaid,  under  and  by  virtue  of  the  provisions 
of  said  section  8086.*' 

Then  follows  a  similar  statement  as  to  another 
judgment  against  said  insurance  company  rendered 
by  the  circuit  court  of  the  dty  of  St.  Louis. 

These  are  followed  by  a  statement  to  the  effect 
that,  in  obedience  to  the  orders  made  by  Judge  Eby 
in  the  one  judgment,  and  Judge  Reynolds  on  the  other, 
the  said  State  Superintendent  of  Insurance  had  ad- 
vertised and  sold  the  securities  aforesaid,  and  had  re- 
ceived therefor  the  net  sum  of  $3650,  which  he  held  in 
his  hands  as  such  oflBcial.  The  answer  also  avers 
that  the  garnishee  is  not  subject  to  garnishment  for  a 
fund  thus  held.  It  must  be  noted  that  the  garnishee 
in  his  answer  specially  refers  to  and  relies  upon  sec- 
tion 8086,  Revised  Statutes  1899.  He  says  that  the 
orders  of  the  two  circuit  judges  were  made  by  au- 
thority of  that  section,  and  that  he  had  acted  there- 
under himself  in  selling  the  securities.  These  two 
judgments  and  the  two  orders  were  prior  in  time  to 
the  judgment  and  execution  of  the  plaintiff.  It  will  be 
noticed  that  the  garnishee  planted  himself  in  his  an- 
swer to  the  plaintiff's  interrogatories  squarely  behind 
the  provisions  of  said  section  8086,  supra.  To  this 
answer  the  plaintiff  filed  its  denial,  but  not  a  word  is 
said  about  the  constitutionality  of  the  statute  relied 
upon  and  pleaded  by  the  garnishee.  In  its  denial  of 
the  garnishee's  answer  the  constitutionality  of  the 
statute  relied  upon  could  have  been  assailed  and  should 
have  been  assailed.  These  documents  constitute  the 
pleadings  in  a  garnishment  proceeding.  The  rule  of 
this  court  is  that  so  grave  a  question  must  be  lodged 
at  the  first  opportunity,  or  it  will  be  deemed  to  have 
been  waived.  If  it  can  be  appropriately  and  naturally 
raised  in  the  pleadings,  and  thereby  be  a  question 
lodged  in  the  ;record  proper,  such  is  the  time  and  place 
to  raise  it. 
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In  Lohmeyer  v.  Cordage  Co.,  214  Mo.  1.  c.  689,  we 
said:  '^But  it  must  be  taken  as  settled  law  that  in  so 
grave  a  matter  as  a  constitutional  question  it  should 
be  lodged  in  the  case  at  the  earliest  moment  that  good 
pleading  and  orderly  procedure  will  admit  under  the 
circumstances  of  the  given  case,  otherwise  it  will  be 
waived.  [Barber  Asphalt  Pav.  Co.  v.  Ridge,  169  Mo. 
\.  c.  3S7  etseq.y 

The  above  was  quoted  with  approval  in  State  v. 
Gamma,  215  Mo.  1.  c.  104. 

In  the  later  case  of  Hartzler  v.  Street  Ry.  Co., 
218  Mo.  1.  c.  564,  we  again  reiterated  the  rule  thus: 
**  It  becomes  apparent  from  an  examination  made  of 
the  record  that  the  constitutional  question,  in  due 
course  of  orderly  procedure  below,  could  have  been 
put  in  the  case  by  the  answer,  or  in  the  instructions, 
or  in  other  timely  ways,  so  as  to  save  it.  The  motion 
for  a  new  trial  was  not  the  first  door  open  for  the 
question  to  enter,  and  in  our  later  decisions  we  have 
ruled  that  a  question  of  such  gravity  must  be  raised 
as  soon  as  orderly  procedure  will  allow.  This,  in  order 
that  the  trial  court  may  be  treated  fairly  and  the  ques- 
tion get  into  the  case  under  correct  safeguards  and 
ear-marked  as  of  substance  and  not  mere  color.'* 

So  in  the  case  at  bar.  Vandiver's  answer  to  the 
interrogatories  pleaded  the  statute.  Plaintiff  filed  a 
written  denial  of  that  answer  in  order  to  make  up  the 
issue.  That  denial  does  not  challenge  the  constitu- 
tionality of  the  law.  Under  such  circumstances  the 
challenge  for  the  first  time,  after  judgment,  in  the  mo- 
tion for  new  trial,  comes  too  late,  and  such  question 
must  be  deemed  as  waived  by  plaintiff.  This  question 
is  therefore  eliminated  from  our  consideration.  Were 
this  not  a  case  wherein  we  had  jurisdiction  for  another 
reason,  we  would  have  to  certify  it  to  the  Court  of 
Appeals,  because  the  alleged  constitutional  question 
was  not  timely  raised.  If  the  question  was  not  suflB- 
ciently  lodged  in  the  case  to  give  us  jurisdiction,  it  is 
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not  suflBciently  lodged  to  call  for  consideration.  With 
this  question  out  of  the  case,  we  will  discuss  those  re- 
maining, in  so  far  as  may  be  required  for  a  disposition 
of  the  cause. 

IL  With  the  constitutionality  of  section  8086,  Re- 
vised Statutes  1899,  out  of  the  case,  as  above  indi- 
cated, there  is  but  little  left  to  it.  As  indicated  above 
there  were  two  judgments  against  the  insurance  com- 
pany prior  to  plaintiflf's  judgment.  On  each  an  exe- 
cution had  been  issued  and  in  each  case  the  judge  or 
court  entering  the  judgment  had  by  written  order  di- 
rected the  Superintendent  of  Insurance  to  sell  the  se- 
curities and  satisfy  the  executions-  All  this  was  done 
long  prior  to  the  issuance  of  plaintiff's  execution  on 
the  18th  day  of  February,  1908.  The  three  judgments 
involved  were  rendered  in  the  following  order :  Boone 
Tobacco  Co.  v.  Mercantile  Town  Mutual  Insurance 
Co.,  judgment  for  plaintiff  for  $3543.75,  November  23, 

1907,  in  the  Louisiana  Court  of  Conunon  Pleas.  Exe- 
cution was  issued  February  1,  1908,  and  served  Feb- 
ruary 3,  1908,  by  delivering  a  copy  to  the  State  Su- 
perintendent of  Insurance,  together  with  a  written  or- 
der from  Judge  Eby,  judge  of  the  court  entering  such 
judgment,  directing  the  said  State  Superintendent  of 
Insurance  to  satisfy  such  execution  by  selling  a  suflB- 
cient  amount  of  the  securities  held  by  him  and  belong- 
ing to  said  insurance  company.  [Hill  &  GriflSth  Co. 
V.  Ins.  Co.,  judgment  in  circuit  court  of  city  of  St. 
Louis  for  plaintiff  in  sum  of  $3547.60.]  Execution  was 
issued  February  6,  1908,  order  of  the  circuit  judge  on 
February  7,  1908,  and  each  served  on  February  11, 

1908.  Plaintiff's  judgment  was  procured  February  8, 
1908,  and  his  execution  issued  February  18,  1908,  and 
service  made  February  19, 1908.  From  this  it  will  ap- 
pear that  the  other  two  policyholders  and  judgment 
creditors  had  taken  all  steps  required  by  section  8088, 
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supra,  before  this  plaintiflf  acted.  The  material  part 
of  that  statute  reads: 

**In  case  any  policyholder  shall  obtain  a  final  judg- 
ment against  any  such  company,  and  such  judgment 
shall  not  be  appealed  from,  and  such  judgment  shall 
remain  unpaid  for  a  period  of  sixty  days  after  the 
final  adjournment  of  the  term  of  court  at  which  such 
judgment  may  be  rendered,  execution  may  issue  upon 
such  judgment,  and  the  said  superintendent  shall  be 
required  to  sell  a  suflScient  amount  of  said  securities 
to  satisfy  said  execution,  and  the  court  rendering  such 
judgment  or  the  judge  thereof  in  vacation  may  by  a 
written  order  direct  the  superintendent  to  satisfy  said 
execution  as  herein  provided/' 

The  prior  judgment  creditors  had  done  every- 
thing required  of  them  by  this  statute.  They  had 
caused  execution  to  issue  after  the  expiration  of  the 
time  mentioned  in  the  statute.  They  had  procured  the 
written  order  of  the  judge  to  the  State  Superintend- 
ent in  each  case,  and  this  order,  together  with  a  copy 
of  the  execution,  had  been  served  upon  the  State  Su- 
perintendent. And  all  this  before  plaintiff  acted  at  all 
toward  the  impounding  of  this  fund. 

If  this  statute  is  valid,  and  we  must  so  take  it  in 
this  case,  because  not  challenged  in  time,  then  this 
fund  had  been  impounded  by  prior  creditors,  before 
the  service  of  the  garnishment.  It  was  first  impounded 
in  the  Tobacco  Co.  case.  As  shown  by  the  record  the 
proceeds  of  the  sale  was  not  enough  to  satisfy  the  first 
two  judgments.  There  was  no  balance  to  be  reached 
by  garnishment,  even  if  garnishment  could  reach  the 
fund.  Under  the  terms  of  this  statute  the  judgment 
nisi  was  right  and  should  be  affirmed.  Under  this 
statute  the  Superintendent  should  sell  the  securities 
and  pay  out  the  funds  in  the  order  of  priority.  By 
this  we  mean,  that  when  the  Superintendent  was  first 
served  with  the  written  order  of  Judge  Eby  in  the 
Tobacco  Co.  case,  that  service  in  law  impounded  in  his 
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hands  so  much  of  the  insurance  company's  property 
as  was  required  to  satisfy  that  execution,  and  it  must 
be  satisfied  even  before  the  one  in  the  Hill  &  Griffith 
Co.  case.  Under  this  statute  the  order  of  the  circuit 
judge  impounds  the  property  and  holds  it  for  a  certain 
purpose,  i.  e.,  the  satisfaction  of  the  execution  re- 
fered  to  in  the  written  order.  From  thence  on  the 
property  is  really  in  custodia  legis.  So  we  repeat  that 
with  the  constitutionality  of  section  8086,  supra,  out 
of  the  way,  there  is  nothing  left  to  the  plaintiff's  case. 
Let  the  judgment  be  affirmed.  All  concur;  VaU 
liant,  J.,  in  separate  opinion. 

SEPAEATE  OPINION. 

VALLIANT,  J. — I  concur  in  the  result  reached 
in  this  case  by  my  learned  brother  Gbaves  for  the  rea- 
son that  in  my  opinion  the  Superintendent  of  Insur- 
ance is  not  amenable  to  the  writ  of  garnishment.  If 
he  has  in  his  hands  a  fund  out  of  which  a  creditor  of 
an  insurance  company  is  entitled  to  be  paid,  he  may 
be  amenable  to  a  writ  of  mandamus,  but  that  is  dif- 
ferent in  character  and  effect  from  a  writ  of  garnish- 
ment. 

I  concur  in.  what  is  said  as  to  the  necessity  of 
timely  action  in  the  trial  court  to  raise  a  constitu- 
tional question  in  order  to  give  this  court  jurisdiction 
on  that  ground,  but  I  am  of  the  opinion  that  in  a  case 
where  this  court  on  another  ground  has  jurisdiction, 
if  there  is  a  vital  constitutional  question  in  the  case 
it  may  be  raised  here  for  the  first  time. 
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J.  C.  SCHNEIDER  v.  THOMAS  MANEY,  Appellant. 

Division  One,  March  29,  1912. 

1.  SUIT  ON  JUDGMENT:  Revivor:  Release  by  Assignee.  The 
assignee  of  a  judgment,  which  has  been  reviyed,  and  which  is 
used  as  the  basis  of  a  suit  by  the  assignee  and  introduced  in 
eyidence  by  him,  cannot  be  heard  to  complain  (1)  that  the 
memorandum  of  a  release  of  one  of  the  judgment  debtors  on 
the  margin  of  the  record  signed  by  the  clerk  is  mere  hearsay, 
nor  (2)  that  the  release  by  himself  as  assignee  of  other  judgment 
debtors  was  on  the  margin  of  the  reyiyed  judgment,  and  not  on 
the  margin  of  the  original  judgment,  nor  (3)  that  the  judgment 
of  reylyor  was  inyalid  because  at  the  suit  of  himself  as  assignee. 

2.  :    Release    of    Part:    Liability    for    Balance.     One    of 

seyeral  joint  obligors  on  an  administrator's  bond,  is  liable  for 
the  balance  due  on  the  judgment  on  the  bond,  after  deducting 
the  amounts  paid  by  the  other  judgment  debtors  for  their  release. 
The  assignee  of  the  judgment  has  the  right  to  recoyer  of  one 
of  the  judgment  debtors  the  total  amount  due  on  the  judgments 
against  the  principal  and  his  sureties  on  the  bond.  That  is  true 
by  force  of  Sec.  2769,  R.  S.  1909,  which  makes  contracts  that 
were  joint  by  common  law  both  joint  and  several,  and  Sec.  2772, 
which  provides  that  a  creditor  may  sue  any  one  or  more  joint 
obligors. 

8.  :  :  :  Sec.  11278:  Liability  for  Contlbu- 

tlon  Inter  Sese.  Sec.  11278,  R.  S.  1909,  providing  that  '^o 
such  surety  shall  be  compelled,  in  any  action,  to  pay  more  than 
his  due  proportion  of  the  original  demand;  and  when  such  surety 
shall  have  previously  paid  any  portion  thereof  he  shall  be  liable 
to  pay  only  so  much  as  the  amount  already  paid  by  him  f&lls 
short  of  his  due  proportion  of  the  original  demand,"  refers  only 
to  the  liability  of  contribution  between  the  sureties;  it  does  not 
apply  in  a  suit  by  the  holder  of  the  joint  obligation  against  one 
or  more  of  the  joint  obligors. 

4..  :  :  Release  of  Part:  Amount  Due  Not  Shown: 

Burden.  Where  the  assignee  of  three  judgments  on  an  adminis- 
trator's bond  against  its  principal  and  six  sureties,  sues  one  of 
the  sureties  on  the .  judgments,  and  offers  the  judgments  in 
eyidence,  showing  an  entry  on  the  margin  releasing  five  of  the 
sureties,  it  is  his  duty  to  make  known  how  much  is  due  and 
unpaid  on  the  judgments.  That  burden  rests  upon  him  because 
the  proof  of  payment  is  peculiarly  within  his  knowledge  and 
control,  and  where  that  is  the  fact  there  is  an  exception  to  the 
usual  rule  concerning  the  burden  of  proot  Unless  he  ihows  the 
amount  that  has  been  paid*  he  is  not  entitled  to  any  judgment 
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Appeal  from  Buchanan  Circuit  Court. — Hon.  H.  M. 
Ramey,  Judge. 

Revebsed  and  bemanded. 

Brotvn  <&  Dolman  for  appellant. 

(1)  Plaintiff  ^s  petition  is  grounded,  and  his  cause 
of  action  founded,  upon  a  liability  of  the  defendant  to 
plaintiff  upon  the  revivor  judgments  and  not  upon  the 
original  judgments.  At  the  time  the  revivor  judg- 
ment was  taken  plaintiff  had  no  legal  right  to  obtain 
such  revivor  in  his  own  name,  and  the  judgments  so 
taken  were  null  and  void.  Goddard  v.  Delaney,  181 
Mo.  564;  Bick  v.  Tanzey,  181  Mo.  515;  Bick  v.  Rob- 
bins,  131  Mo.  App.  673.  The  several  causes  of  action 
set  out  in  plaintiff  ^s  petition  were  founded  upon  the 
revivor  judgments.  The  introduction  in  evidence, 
therefore,  of  the  original  judgments  were,  as  stated 
in  Bick  v.  Bobbins,  131  Mo.  App.  675,  **  entirely  imma- 
terial to  the  issue  involved '^  and  **may  be  regarded  as 
surplusage  in  the  case.^^  (2)  On  the  margin  of  the 
record  of  the  original  judgments,  it  appears  that,  for 
value  received  the  same  were  released  as  to  Philip 
Rogers  and  J.  Francis  Smith,  defendants  therein,  and 
on  the  margin  of  the  record  of  the  revivor  judgments 
on  account  of  part  payments  on  these  judgments,  the 
other  joint  defendants,  except  Maney,  were  released 
from  all  liability  thereon.  Whatever  these  joint  de- 
fendants paid  were  paid  in  satisfaction  of  the  judg- 
ments, at  least  pro  tanto.  Baird  v.  Given,  170  Mo. 
302.  Section  11278,  Revised  Statutes  1909,  provides 
that  **No  surety  shall  be  compelled,  in  any  action,  to 
pay  more  than  his  due  proportion  of  the  original  de- 
mand,^* and  in  the  absence  of  evidence  that  the  sure- 
ties released  in  said  judgments  were  insolvent,  plain- 
tiff in  any  event,  in  this  action,  would  not  be  entitled 
to  recover  more  from  this  defendant,  and  if  the  evi- 
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dence  should  disclose  that  these  sureties  had  paid  the 
entire  judgment  it  is  extinguished.  Nelson  v.  Web- 
ster, 68  L.  R.  A.  514;  McDaniel  v.  Lee,  37  Mo.  204; 
Bank  v.  Kemble,  61  Mo.  App.  215;  Black  on  Judg- 
ments, sec.  995;  Johnson  v.  Greve,  60  Mo.  App.  170. 
If  plaintiff  received  the  full  amount  of  said  judgments 
there  is  no  balance.  Lumber  Co.  v.  McColgin,  63  Mo. 
App.  470.  (3)  Plaintiff  must  make  out  his  own  case; 
that  is,  that  the  whole  of  said  judgments  were  due  and 
unpaid,  and  when  his  own  evidence  discloses  the  fact 
that  said  judgments  were  paid  as  to  four  out  of  the 
five  joint  defendants,  and  the  amount  of  such  payments 
were  peculiarly  and  solely  within  his  own  knowledge, 
the  burden  was  upon  him  to  prove  the  amount  of  such 
payments,  and  it  was  error  to  render  judgment  for 
the  full  amount  of  said  judgments  with  interest. 
Browning  v.  Crowe,  43  Mich.  489;  Robinson  v.  Rob- 
inson, 51  HI.  App.  317;  Swinhart  v.  Railroad,  207  Mo. 
423;  Ellison  v.  Bowman,  29  Mo.  App.  439. 

Charles  F.  Strop  and  Eugene  Silverman  for  re- 
spondent. 

(1)  Appellant  offered  no  evidence  in  support  of 
the  plea  of  payment  contained  in  his  answer.  Pay- 
ment is  an  aflBrmative  defense  and  must  be  pleaded 
and  proved  by  the  party  asserting  it.  Ferguson  v. 
Dalton,  158  Mo.  323;  GriflBth  v.  Creighton,  61  Mo.  App. 
1.  (2)  Appellant  does  not  complain  in  his  motion  for 
a  new  trial  that  the  judgment  was  excessive.  He  can- 
not make  such  claim  in  this  court  without  having  first 
brought  the  matter  to  the  attention  of  the  trial  court. 
State  V.  Bank,  144  Mo.  381;  Glanton  v.  Bold,  109  Mo. 
64;  Weese  v.  Brown,  102  Mo.  299;  Ridenhour  v.  Rail- 
road, 102  Mo.  270;  Alexander  v.  Relfe,  74  Mo.  495. 
(3)  As  a  matter  of  fact  the  judgments  are  not  exces- 
sive. The  original  judgments  rendered  October  3, 
1893,  aggregated  $28,640.99.     The  judgments  in  this 
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case  rendered  more  than  fourteen  years  later  aggre- 
gated $36,834.12.  The  statements  by  the  clerk  of  the 
court  as  to  the  release  of  Philip  Eogers  from  the  judg- 
ment was  not  in  evidence  and  was  hearsay  only.  The 
release  of  Lutz  and  others  shown  upon  the  margins 
of  the  revived  judgments  was  from  liability  upon 
those  judgments,  which  judgments  appellant  con- 
tends are  void.  The  only  release  from  the  judg- 
ments sued  on,  considered  in  evidence,  was  the  release 
of  J.  Francis  Smith.  There  being  six  defendant  sure- 
ties and  one  only  being  released,  appellant  was  liable 
for  five-sixths  of  the  amount  of  the  original  judg- 
ments and  interest,  which  at  the  date  of  judgment 
amounted  to  $50,970.67,  five-sixths  whereof  amounts 
to  $42,475.55.  The  judgments  rendered  against  ap- 
pellant were  for  the  aggregate  sum  of  $36,834.12.  He 
clearly  has  no  complaint  as  to  the  judgment  being  ex- 
cessive. (4)  There  can  be  no  pretense  that  appellant 
has  paid  anything  upon  these  judgments  or  that  any 
other  person  has  paid  anything  for  him.  Under  any 
theory  respondent  must  recover  judgment  against  ap- 
pellant for  one-sixth  of  the  amount  of  the  original 
judgments  with  interest. 

VALLIANT,  J. — This  is  a  suit  on  three  judg- 
ments, one  in  favor  of  Francis  T.  Conrad  for 
$13,493.97,  another  in  favor  of  Martha  Clark  for 
$7613.15,  and  the  third  in  favor  of  Agnes  Conrad  for 
$7613.51,  all  rendered  in  th6  circuit  court  of  Buchanan 
county,  October  3,  1893,  and  all  assigned  to  J.  Gr. 
Schneider,  the  plaintiff  in  this  suit.  The  judgments 
were  founded  on  an  administrator's  bond  executed  by 
James  Walsh,  as  principal,  and  six  sureties,  Lutz, 
Smith,  Bogers,  Ullman,  Fuelling  and  the  defendant  in 
this  suit,  Maney.  Before  the  assignment  to  Schneider 
the  judgments  were  released  as  to  Rogers,  and  after 
the  assignment  they  were  released  by  the  assignee  as 
to  Smith.    Afterwards,  in  1895,  the  assignee  sued  out 
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a  scire  facias  against  Walsh,  the  principal,  and  the  re- 
maining four  sureties  who  had  not  been  released,  and 
obtained  a  revivor  of  the  judgments  as  to  them.  April 
14,  1905,  Schneider  released  the  judgments  as  to  all 
the  remaining  sureties  except  this  defendant  Maney, 
and  on  the  next  day  brought  this  suit  against  Maney 
alone. 

Defendant's  answer  was  a  general  denial,  the  ten- 
year  Statute  of  Limitations,  and  payment.  On  the 
trial  the  plaintiff  introduced  in  evidence  the  three 
original  judgments,  the  judgments  of  revivor,  and  the 
indorsements  of  assignments  and  releases  on  the  mar- 
gin of  the  judgment  records.  On  each  of  the  original 
judgments  was  an  assignment  thereof  by  the  judg- 
ment plaintiff  to  George  T.  Hoagland  and  by  him  to 
J.  G.  Schneider,  the  plaintiff  in  this  suit,  a  release  of 
Rogers  by  Hoagland  while  he  owned  the  judgments 
and  a  release  of  Smith  by  Schneider  after  he  became 
the  owner.  The  release  of  Eogers  is  in  this  form: 
**This  judgment  is  released  and  satisfied  as  to  de- 
fendant Philip  Rogers,  by  the  plaintiff.  See  papers 
on  file  in  case  No.  5049,  June  30,  1894.  S.  D.  Cowan, 
Clerk;  by  C.  M.  Thompson,  D.  C' 

**This  judgment  released  as  to  Philip  Rogers 
only  by  George  T.  Hoagland,  by  release  dated  Septem- 
ber 20,  1894,  and  filed  with  papers  in  case  No.  5049, 
September  20,  1894.  S.  D.  Cowan,  Clerk;  by  C.  M. 
Thompson,  D.  C' 

The  release  of  Smith  is  in  this  form:  **This 
judgment  is,  for  value  received,  released  as  to  Francis 
Smith.  J.  G.  Schneider,  December  20,  '95.  Attest 
John  T.  Chestnut,  Clerk;  by  A.  Patton,  D.  C' 

The  release  as  to  Lutz,  Ullman,  and  Fuelling  is 
written  on  the  judgment  of  revivor  and  is  in  these 
words:  *'St.  Joseph,  Mo.,  April  14,  1905.  For  and 
on  account  of  part  payments  made  in  this  judgment 
by  Ferdinand  Lutz,  Benjamin  Ullman  and  Louis  Fuell- 
ing, I  hereby  release  them,  and  each  of  them  from  any 
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and  all  liability  in  this  judgment.  J.  G.  Schneider. 
Attest:  Ambrose  Patton,  Clerk. ^*  This  was  all  the  evi- 
dence introduced  at  the  trial. 

The  court  rendered  judgment  for  the  plaintiff 
against  defendant  Maney  for  $36,834.12,  from  which 
he  appealed. 

I.  Respondent  takes  the  position  that  the  evidence 
shows  the  release  of  but  one  of  the  six  sureties,  Smith, 
and  therefore  the  defendant  is  liable  for  five-sixths  of 
what  remains  due  on  the  original  judgments,  and  he 
computes  that  on  the  date  of  this  judgment  there  was 
due  for  principal  and  fourteen  years  interest  on  the 
three  judgments  $50,970.67,  five-sixths  of  which  would 
be  $42,475.55,  whereas  the  judgment  rendered  against 
the  defendant  was  only  $36,834.12,  and  therefore  he 
has  no  right  to  complain. 

As  to  the  release  of  Rogers,  respondent  says  the 
only  evidence  of  it  is  the  memorandum  on  the  margin 
of  the  record  of  the  judgment  signed  by  the  clerk  and 
therefore  it  is  mere  hearsay.  But  respondent  cannot 
object  to  that  evidence  on  the  ground  that  it  was  hear- 
say, because  he  introduced  it  himself.  Besides  the 
memorandum  refers  to  a  paper  containing  the  release 
filed  in  another  suit. 

As  to  the  release  of  Lutz,  Ullman  and  Fuelling  it 
is  signed  by  respondent  himself  and  attested  by  the 
clerk,  but  respondent  says  it  is  written  in  the  margin 
of  the  record  of  the  revived  judgment  and  since  the 
judgment  of  revivor  was  at  the  suit  of  himself  as 
assignee  it  is  invalid,  because  as  assignee  he  had  no 
right  to  have  a  judgment  revived  in  his  own  name. 
That  is  not  a  very  captivating  argument.  Although 
this  release  was  written  on  the  margin  of  the  record 
of  revival,  yet  it  related  not  to  the  act  of  revival,  but 
to  the  judgment  that  was  revived.  If  respondent  af- 
ter obtaining  money  from  those  sureties  for  that  re- 
lease had  thereafter  sued  them  on  the  original  judg- 


Digitized  by 


Google 


42         SUPBEME  COURT  OF  MISSOURI, 

Schneider  v.  Maney. 

ment,  and  they  had  pleaded  the  release  and  he  had 
replied  to  them  as  he  is  now  replying  to  this  defend- 
ant, he  would  have  put  himself  in  a  very  indefensible 
position ;  it  would  have  been  equivalent  to  saying  that 
in  exchange  for  their  money  he  had  given  them  a 
shadow,  not  substance.  A  judgment  of  revivor  is  not 
the  creation  of  an  original  judgment  obligation,  it  is 
a  recognition  of  the  existence  of  the  original  judgment 
and  a  continuance  of  its  life,  therefore  when  Schnei- 
der signed  the  release  saying  that  for  the  considera- 
tions received  he  released  them  from  **all  liability  in 
this  judgment''  he  and  they  understood  that  he  re- 
leased them  from  liability  on  the  original  judgment; 
if  he  intended  otherwise  he  intended  a  fraud,  which  we 
will  not  presume. 

n.  It  is  immaterial,  however,  so  far  as  the  plain- 
tiff's right  of  action  against  this  defendant  is  con- 
cerned, whether  the  other  sureties  were  released  or 
not,  because  by  force  of  our  statute,  section  2769,  Re- 
vised Statutes  1909,  contracts  that  were  by  common 
law  joint  are  joint  and  several,  and  under  section 
2772  the  creditor  may  sue  any  one  or  mo^e  of  the 
joint  obligors.  Defendant  would  b^  liable,  therefore, 
for  the  balance  due  on  those  judgments  after  deduct- 
ing the  amounts  paid  by  the  other  sureties  for  their 
release. 

Appellant  refers  to  section  11278,  Revised  Stat- 
utes 1909,  which  is:  **No  such  surety  shall  be  com- 
pelled, in  any  action,  to  pay  more  than  his  due  pro- 
portion of  the  original  demand ;  and  when  such  surety 
shall  have  previously  paid  any  portion  thereof  he 
shall  be  liable  to  pay  only  so  much  as  the  amount  al- 
ready paid  by  him  falls  short  of  his  due  proportion 
of  the  original  demand."  That  statute  refers  only  to 
the  liability  of  contribution  between  the  sureties;  it 
does  not  apply  in  a  suit  by  the  holder  of  the  joint  ob- 
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ligation  against  one  or  more  of  the  joint  obligors. 
[Vaughn  v.  Haden,  37  Mo.  178.J 

Plaintiff  therefore  had  the  right  to  recover  of  the 
defendant  Maney  the  total  amount  due  on  the  judg- 
ments, whatever  that  may  be,  but  the  trouble  with  the 
case  made  by  the  plaintiff  is  that  he  made  no  proof  of 
the  amount  due.  If  there  had  been  no  payment  the 
judgments  themselves  would  show  the  amount  due, 
but  the  plaintiff's  proof  showed  that  there  had  been 
payments,  yet  failed  to  show  to  what  amount. 

Ordinarily  payment  is  an  aflBrmative  plea  and  the 
burden  of  proof  is  on  the  defendant,  but  there  are  ex- 
ceptions to  that  rule,  and  this  is  one.  Where  the 
proof  of  payment  is  in  the  exclusive  knowledge  and 
control  of  the  plaintiff  the  burden  is  on  him  to  produce 
it.  The  law  is  thus  stated  in  16  Cyc.  936:  ** Where  the 
party  who  has  not  the  general  burden  of  proof  pos- 
sesses positive  and  complete  knowledge  concerning 
the  existence  of  facts  which  the  party  having  that  bur- 
den is  called  upon  to  negative,  or  where  for  any  rea- 
son the  evidence  to  prove  a  fact  is  chiefly  if  not  en- 
tirely within  the  control  of  the  adverse  party,  it  has 
been  held  that  the  burden  of  proof,  meaning  the  bur- 
den of  evidence,  is  on  the  party  who  knows  or  has  spe- 
cial opportunity  for  knowing  the  fact,  even  in  crimi- 
nal cases,  although  he  is  obligated  to  go  no  farther 
than  necessity  requires.'*  That  is  the  d9ctrine  of  this 
court.  [Swinhart  v.  Eailroad,  207  Mo.  423.]  The  evi- 
dence  introduced  by  the  plaintiff  shows  that  five  of  the 
six  sureties  against  whom  these  judgments  were  ren- 
dered have  made  payments  and  been  released;  how 
much  those  payments  amount  to  is  a  fact  peculiarly 
within  the  knowledge  of  the  plaintiff,  but  he  has  seen 
fit  to  give  no  statement  thereof  either  in  his  pleading 
or  proof.  That  is  a  matter  not  within  the  knowledge 
of  the  defendant.  The  principal  in  the  bond  is  not 
sued  and  no  reason  is  given  for  omitting  him.  Has 
he  also  mad^  a  payment?    The  plaintiff  alone  kuowa. 
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The  plaintiff ^s  attitude  is  this:  He  comes  into 
conrt  saying:  Here  are  three  judgments  against  the 
principal  and  six  sureties  which  have  been  regularly 
assigned  to  me ;  payments  have  been  made  by  five  of 
the  six  sureties  and  they  have  been  discharged;  how 
much  those  payments  amount  to  I  know,  but  do  not 
care  to  say,  and  I  demand  judgment  against  the  re- 
maining surety  for  the  full  amount  of  the  judgments, 
principal  and  interest,  less  whatever  sums  he  may  be 
able  to  prove  I  received  from  his  co-sureties.  The  law 
will  not  sanction  a  judgment  obtained  under  that 
showing.  Under  the  evidence  adduced  the  plaintiff 
was  not  entitled  to  recover.  The  judgment  is  re- 
versed. GraveSy  P.  J.,  Lamm  and  Woodson,  J  J.,  con- 
cur, except  they  are  of  opinion  that  the  cause  should 
be  remanded  for  new  trial,  and  it  is  so  ordered. 


NORA  N.  JELLY  v.  ALBERT  LAMAR  et  al., 
Appellants. 

Division  One,  March  29»  1912. 

1.  DOMESTIC  PARTITION:  Deed  to  Husband  and  Wife:  Estate 
by  Entirety.  In  domestic  partition,  made  by  the  three  daugh- 
ters who  had  inherited  the  land  from  their  father,  and  their 
husbands,  a  deed  by  two  of  the  daughters  and  their  husbands 
to  another  daughter  and  her  husband  did  not  create  an  estate 
by  the  entirety  In  the  grantees,  nor  did  it  invest  any  title  at  all 
In  the  husband,  or  create  any  new  title.  In  domestic  partition 
the  heir  takes,  not  by  deed,  but  by  Inheritance  from  the  ancestor, 
and  the  heir  henceforth  holds  In  severalty,  though  such  heir  be 
a  married  daughter  and  the  deed  Is  to  her  and  her  husband. 

2.  :  :  Curtesy.     And  If  the  married  daughter  die 

leaving  children  born  of  the  marriage,  a  deed  by  her  surviving 
husband  conveys  only  his  estate  by  the  curtesy.  * 

8.  :  :   Assumption  of  Debt.     Nor  did  the  giving 

of  a  new  mortgage  on  the  segregated  portion  of  the  land,  set 
off  to  the  Inheriting  daughter  and  deeded  to  her  and  her  bus- 
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band,  in  an  amount  equal  to  her  proportionate  share  of  an  exist- 
ing mortgage  and  judgment  against  the  whole,  relate  back  to  the 
partition  and  create  an  estate  by  the  entirety.  Nor  did  the  pay- 
ment of  that  new  mortgage  out  of  the  proceeds  of  a  sale  of  the 
land  by  him  after  her  death  establish,  or  tend  to  establish,  that 
he  paid  a  consideration  creating  him  a  joint  tenant  with  her. 

4.  :  :  :   Payment  by   Husband's  Qrantee: 

Subrogation.  Where  the  inheritance  is  burdened  with  a  mort- 
gage and  judgment,  and  they  are  prorated  among  the  heirs  at 
the  time  of  the  domestic  partition,  each  takes  her  share  of  the 
estate  with  that  burden;  and  though  it  is  removed  from  one  of 
the  parcels  by  a  new  mortgage  given  by  the  heir  thereto  and  her 
husband,  the  substance  of  the  debt  continues  and  she  must  take 
it  subject  to  that  burden;  and  if  after  her  death  her  husband,  sup- 
posing, because  the  partition  deed  named  him  and  her  as 
grantees^  that  he  was  the  owner  of  the  entire  estate  as  survivor, 
conveys  it  to  another,  who  in  good  faith  pays  the  incumbrance, 
this  last  grantee  is  not  a  volunteer  or  intermeddler,  but  is 
entitled  to  subrogation,  and  to  be  reimbursed  out  of  a  sale  of  the 
property  for  the  amount  of  the  mortgage,  with  interest  from 
the  date  of  payment. 

Appeal   from  Buchanan   Circuit  Court. — Hon.  C.  A. 
Mosman,  Judge. 

Bevebsed  and  bemanded  (with  directions). 

Duncan  S  Vtz  for  appellants. 

(1)  John  D.  Noble  took  ia  fee  to  the  nineteen 
acres  in  question  for  the  reason  that  the  title  of  said 
premises  stood  of  record  in  Hania  Lamar  and  William 
T.  Lamar,  her  husband.  The  evidence  shows  that  the 
name  of  William  T.  Lamar  as  grantee  in  the  said  deed 
was  placed  there  with  the  knowledge  and  consent  of 
his  wife,  Hania  Lamar,  and  further  that  there  was  an 
indebtedness  against  the  whole  eighty  acres  when 
Hiram  J.  Hurst  died,  which  indebtedness  was  divided 
in  four  equal  parts,  and  that  the  husband  of  Hania 
Lamar  agreed,  in  consideration  of  said  partition  and 
conveyance  to  himself  and  wife,  to  assume  and  pay 
one-fourth  of  said  indebtedness,  which  would  make 
him  a  purchaser  for  value  to  that  extent.    The  evi- 
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dence  further  shows  that  he  did  pay  off  and  discharge 
said  indehtedness.  In  construing  a  deed  the  main 
guide  is  the  intention  of  the  parties  just  as  in  constru- 
ing a  will;  and  if  the  wife  desired  and  it  was  the  in- 
tention of  the  parties  to  the  deed  to  create  by  their 
conveyance  and  estate  in  entirety  in  the  husband  and 
wife  we  see  no  reason  why  that  could  not  be  done  and 
was  not  done  in  this  case.  In  other  words,  **a  person 
sui  juris  has  a  right  to  give  away  his  property  if  he 
chooses,  and  courts  will  not  relieve  against  such  a 
transaction  merely  because  the  act  was  voluntary  or 
for  an  inadequate  consideration/'  Obst  v.  Unnerstall, 
184  Mo.  338.  We  are  aware  that  this  court  in  the  case 
of  Whitsett  v.  Wamack,  159  Mo.  14,  held  that  a  deed 
secured  in  pursuance  of  an  oral  agreement  of  parti- 
tion apportioning  the  part  of  the  wife  as  an  heir  to  the 
wife  and  husband,  conveys  no  title  to  the  husband,  but 
we  think  there  is  a  distinction  between  the  facts  in  the 
case  and  the  one  at  bar.  In  the  Whitsett  case  there 
was  nothing  but  a  partition  agreed  upon,  and  there  was 
nothing  to  show  that  she  desired  the  husband  to  be 
included  as  a  grantee  in  the  deed  or  that  he  assumed 
any  obligation  whatever  to  pay  any  indebtedness  on 
the  land.  In  the  case  at  bar  the  evidence  shows  that 
the  name  of  the  husband  of  Hania  Lamar  was  put 
in  the  deed  as  a  grantee  with  her  special  knowledge 
and  consent,  and  that  there  was  an  indebtedness 
against  the  place  at  the  time  which  he  agreed  to  as- 
sume and  pay  off,  and  in  our  judgment  that  is  a  suflS- 
cient  consideration  to  create  him  a  purchaser  for  value 
and  to  create  an  estate  by  the  entirety  in  husband  and 
wife,  and  thus  remove  it  from  the  rule  in  the  Whitsett 
case.  (2)  Granting  that  the  fee  of  the  premises  was 
in  Hania  Lamar  at  the  time  of  her  death,  and  her 
husband  was  only  entitled  to  a  curtesy  interest,  and 
that  at  the  time  of  the  death  of  Hania  Lamar  there 
was  an  outstanding  deed  of  trust  against  said  prem- 
ises for  $245.41,  as  shown  by  the  evidence,  which  in- 
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debtedness  was  owing  on  said  premises  at  the  time  of 
partition,  and  she  agreed  to  assume  and  pay  her  share 
of  the  indebtedness  which  was  that  amount,  then  de- 
fendants contend  that  it  was  not  the  duty  of  the  life 
tenant  to  pay  the  principal  of  said  indebtedness,  but 
only  the  interest,  and  in  case  the  life  tenant  paid  the 
principal  of  the  indebtedness  the  remainderman  would 
be  liable  to  the  life  tenant  or  his  grantees  for  said 
amount,  and  if  he  refused  to  reimburse  the  life  tenant 
said  life  tenant  or  grantees  would  have  the  right  to 
foreclose  the  lien  against  the  remainderman's  inter- 
est in  said  estate.  Sec.  66,  p.  42,  Tiedeman  on  Real 
Property;  16  Cyc.  634. 

Allen,  Gabbert  <&  Mitchell  for  respondent. 

(1)  A  deed  made  by  two  coparceners  to  a  third 
coparcener  and  her  husband,  in  an  effort  at  voluntary 
partition  of  their  jointly  inherited  estate,  conveys  no 
title  to  the  husband,  and  a  grantee  in  a  subsequent 
deed  by  the  husband  after  the  death  of  the  wife  cannot 
assert  title  to  the  land  as  against  the  wife's  heirs,  as 
such  deed  conveys  only  the  husband's  curtesy.  Whit- 
sett  V.  Wamack,  159  Mo.  14;  Palmer  v.  Alexander,  162 
Mo.  127;  Snyder  v.  Elliott,  171  Mo.  362;  Harrison  v. 
McReynolds,  183  Mo.  533;  Sharp  v.  Stewart,  185  Mo. 
518;  Clark  v.  Sires,  193  Mo.  502;  Starr  v.  Bartz,  219 
Mo.  47 ;  McMurtry  v.  Fairly,  194  Mo.  502.  And  this  is 
so  even  if  the  deed  in  the  case  at  bar  was  made  to  the 
plaintiff  and  her  husband  by  her  direction,  as  the  gran- 
tors conveyed  no  part  of  their  shares,  and  had  no  in- 
terest in  the  shares  embraced  in  the  deeds  to  the  gran- 
tees ;  it  belonged  to  the  wife  by  inheritance,  and  the  ti- 
tle being  already  in  her,  th6  deed  merely  designated 
her  share  by  meets  and  bounds  in  order  that  it  might 
be  held  in  severalty,  and  was  not  a  grant.  Propes  v. 
Propes,  171  Mo.  417;  Yancey  v.  Radford,  86  Va.  638; 
Harrison  v.  Ray,  108  N.  C.  215.    (2)    The  last  conten- 
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tion  of  appellant  is  that  the  land  in  controversy 
should  be  impressed  with  a  lien  in  favor  of  appellant 
representatives  of  John  D.  Noble,  deceased,  for  $245. 

1.  The  evidence  does  not  sustain  facts  upon  which' 
to  base  such  contention,  and  the  trial  court  so  found. 

2.  Who  is  demanding  that  the  land  be  impressed  with 
this  lien?  William  T.  Lamar,  the  surviving  husband 
of  Hania  and  life  tenant,  is  not  asking  it.  So  far  as 
he  is  concerned,  this  matter  is  a  *' closed  incident/^ 
If  he  paid  off  the  lien,  it  is  his  loss  and  it  is  his  per- 
sonal right  to  recover,  if  there  be  such  right.  The 
appellant  heirs  of  John  D.  Noble  are  the  persons  who 
are  asking  for  this  lien  in  this  suit.  It  is  certain  that 
neither  John  D.  Noble  nor  his  appellant  heirs  ever 
paid  any  lien  that  was  on  this  land  at  the  time  he 
bought  it.  Noble  simply  paid  a  purchase  price  for  the 
deed  and  title  of  William  T.  Lamar  and  he  got  what 
he  paid  for.  There  is  not  the  slightest  intimation 
in  the  record  that  Noble  paid  or  assumed  any  lien  on 
the  land.  On  the  contrary,  it  is  *' clear,  cogent  and  con- 
vincing'' that  he  did  not  pay  anything  for  or  on  ac- 
count of  the  land  but  the  purchase  price  and  that  he 
got  the  land  clear  of  any  such  encumbrance.  Conced- 
ing that  Noble  thought  he  was  buying  a  fee  simple 
title,  yet  respondent  cannot  be  deprived  of  her  rights 
because  of  his  misunderstanding  of  the  effect  of  the 
deed  which  he  received  from  Lamar. 

LAMM,  J. — Certain  defendants,  the  children  and 
widow  of  John  D.  Noble  (the  latter  dying  intestate 
pending  this  suit),  appealed  from  a  decree  in  equita- 
ble partition.  Defendants  Albert  and  Charles  Lamar 
and  plaintiff  are  children  of  Hania  Lamar,  deceased, 
and  William  Lamar.  Plaintiff  and  defendants  Albert 
and  Charles  are  on  the  same  side  of  this  controversy, 
hence  the  last  two  do  not  appeal. 

Fetching  a  small  compass  about  it,  the  contro- 
versy is  this:    Hiram  J.  Hurst  died  about  1880,  in- 
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testate,  seized  of  eighty  acres  of  land,  leaving  his  wid- 
ow, Henrietta,  and  three  married  daughters,  Launrana 
Xoble,  Sarah  E.  Blackstun  and  Hania  Lamar.  Laun- 
rana was  the  wife  and  is  now  the  widow  of  said  John 
D.  Noble.  This  land  was  encumbered  with  a  mortgage 
and  there  were  several  judgments  against  Hiram  J. 
Hurst.  We  infer  all  were  liens  on  the  land.  Pres- 
ently (all  the  husbands  taking  part,  including  Noble) 
there  was  a  domestic  partition  between  Henrietta  and 
her  three  married  daughters.  By  that  partition  Han- 
ia Lamar  was  allotted  nineteen  acres  of  the  eighty 
and  this  suit  relates  to  her  parcel.  Presently  they 
made  conveyances  to  each  other  in  consummation  of 
this  domestic  partition.  The  partition  deed  instead 
of  running  to  Hania  Lamar  purported  to  convey  her 
allotment  to  **  William  Lamar  and  Hania  Lamar  his 
wife.'*  There  are  record  indications  that  the  parti- 
tion deeds  to  the  other  married  daughters  were  also 
conveyances  of  this  sort.  The  Lamars  took  possession 
of  Hania 's  parcel;  and,  in  1902  or  1903,  Hania  Lamar 
died  intestate,  leaving  her  husband  William  surviving 
and  several  young  children,  to-wit,  the  plaintiff  Nora 
(now  married  to  Jelly)  and  the  defendants  Albert  and 
Charles  Lamar.  In  1904  William,  the  surviving  hus- 
band of  Hania  Lamar,  assumed  to  convey  the  land 
in  question  to  his  brother-in-law,  John  D.  Noble,  by  a 
general  warranty  deed.  Since  that  time  and  up  to 
his  death,  after  the  institution  of  this  suit.  Noble  held 
possession.  Since  his  death  his  children  and  widow 
hold  possession.  The  husband  of  Hania  Lamar,  said 
William,  is  yet  alive. 

The  Nobles  contend,  among  other  things,  that 
their  ancestor,  John  D.,  got  title  in  fee  by  said  con- 
.veyance  of  William  Lamar  and  that  they  take  by  in- 
heritance from  him.  Contra,  the  Lamar  children  claim 
that  nothing  but  a  life  estate  passed  by  that  deed. 
Such  is  one  of  the  issues. 

242  Sup. — i 
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The  decree  was  out  and  out  in  favor  of  the  Lamar 
children  and  took  no  note  of  an  encumbrance,  pres- 
ently mentioned.  The  land  was  partitioned  between 
the  three,  share  and  share  alike,  and  was  ordered  sold 
subject,  however,  to  the  life  estate  of  William  Lamar 
as  tenant  by  the  curtesy.  The  court  further  decreed 
that  said  life  estate  passed  to  John  D.  Noble  and  njw 
rests  vested  in  his  widow  and  children.   ' 

Under  the  facts  of  this  record  the  partition  deed 
vested  no  title  at  all  in  William  Lamar.  Such  deed 
confers  no  new  title.  In  domestic  partition,  the  rale 
is  that  each  heir  takes  (not  by  the  deed,  but)  by  inheri- 
tance from  the  ancestor.  Such  deed  merely  severs 
and  adjusts  the  right  to  possession.  It  confers  no 
new  or  additional  estate.  Its  effect  is  that  hence- 
forward each  heir  holds  his  share  in  severalty — ^the 
title  being  already  in  him  by  descent  cast.  Such  was 
the  common  law,  and  such  is  the  doctrine  in  this  juris- 
diction. Partition  deeds  are  read  in  the  light  of  the 
surrounding  circumstances  and  the  purpose  in  view 
and  all  taking  part  therein  take  with  notice  that  no 
heir  loses  or  gains  any  title.  [Whitsett  v.  Wamack, 
159  Mo.  14;  Pahner  v.  Alexander,  162  Mo.  127;  Starr 
V.  Bartz,  219  Mo.  47.] 

It  results  that  an  entirety  of  estate  was  not 
created  by  the  partition  deed,  and  that  William  did 
not  take  as  survivor  on  the  death  of  his  wife.  He  was, 
as  to  that  parcel,  a  tenant  by  the  curtesy  on  his  wife's 
death,  because  of  having  children  born  alive  by  the 
marriage  with  Hania,  and  that  life  estate  he  con- 
veyed by  his  deed  to  Noble. 

It  is  argued,  however,  that  he  acquired  an  inter- 
est by  the  partition  deed,  became  joint  owner  with  his 
wife  and  thereby  took  as  survivor  on  her  death  be-, 
cause  of  the  following  facts :  When  the  domestic  par- 
tition was  made  the  judgment  and  mortgage  debts 
against  the  land  were  divided  into  four  equal  parts. 
Thereat  the  judgment  creditor,  as  I  gather,  loaned 
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the  Lamars  enough  to  pay  Hania's  share  of  the  old 
mortgage,  taking  a  new  mortgage  covering  that  ad- 
vance plus  her  share  of  said  subsisting  judgment 
debts — the  sum  aggregating,  say,  $242.  This  last 
mortgage  was  paid  off  by  Noble  out  of  the  proceeds 
of  the  sale  to  him  in  order  to  clear  the  land  for  that 
transaction.  Recurring  to  that  sale,  it  may,  for  our 
puri>oses,  be  conceded  that  Lamar  in  good  faith 
thought  he  was  selling  and  Noble  in  good  faith  thought 
he  was  buying  the  whole  title.  Whether  William  and 
Hania  could  have  contracted  together  on  an  adequate 
consideration  that  they  would  become  tenants  by  the 
entirety,  and  whether  (if  they  had  so  contracted)  the 
partition  deed,  ex  propria  vigore,  would  have  made 
them  such  tenants,  we  need  not,  hence  do  not,  decide. 
It  is  suflScient  for  us  to  hold,  as  we  do,  that  we  find  no 
clear  and  cogent  evidence  that  William  Lamar  and 
Hania  his  wife  contracted  between  each  other  that 
William  should  personally  assume  the  payment  of  this 
debt  as  a  consideration  for  the  partition  deed  pur- 
porting to  convey  title  to  them  jointly.  How  could  it 
have  that  effect,  when  it  neither  diminished  nor  en- 
larged Hania's  title  by  inheritance,  but  related  solely 
to  a  severance  of  possession  and  made  her  the  owner 
in  severalty!  Nor  are  we  of  opinion  that  the  pay- 
ment of  that  mortgage  out  of  the  proceeds  of  the  sale 
of  the  land  established,  or'  tended  to  establish,  the  fact 
that  William  Lamar  paid  a  consideration  creating 
him  a  joint  tenant  with  his  wife.  Whatever  effect 
it  had,  it  did  not  relate  back  to  the  partition  deed  and 
create  a  tenancy  by  the  entirety. 

If  the  foregoing  were  the  whole  case,  we  would 
affirm  the  judgment  on  the  views  already  expressed. 
But  it  is  not  the  whole  case.  As  said,  Hania  Lamar 
acquired  title  subject  to  the  liens  of  a  mortgage  and 
of  certain  judgments.  As  said,  the  plan  of  the  domes- 
tic partition  was  to  prorate  the  amount  of  the  several 
lien  debts  among  the  heirs  of  Hiram  J.  Hurst.    That 
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plan  was  consummated,  and  Hania's  share  was  $242, 
That  the  amount  took  the  form  of  a  mortgage  in  favor 
of  the  judgment  creditor  who  advanced  enough  more 
to  take  up  her  share  of  the  old  mortgage,  goes  for 
nothing  in  equity.  It  changed  the  form  of  the  thing, 
but  not  the  substance.  Now,  equity  looks  to  substance, 
not  form.  Hania  took  title  to  her  parcel,  cum  onere, 
the  burden  with  the  benefit,  as  heir  of  her  father  and 
the  new  mortgage  stands  for  and  represents  her  bur- 
den thus  assumed.  It  would  be  highly  inequitable 
to  let  her  children  have  the  land  clear  of  such  burden, 
when  as  here,  Noble  in  good  faith  removed  the  bur- 
den by  paying  the  mortgage  debt.  Noble  was  no  vol- 
unteer or  intermeddler.  When  he,  to  acquire  the  whole 
title,  furnished  the  money  to  pay  that  mortgage  in 
1904,  he  became,  on  the  whole  title  failing,  entitled  to 
subrogation.  The  mortgage  was  due  and  its  payment 
saved  the  estate  of  the  remaindermen.  Noble's  heirs 
and  widow  stand  in  his  shoes;  hence  the  chancellor, 
in  clearing  and  correcting  the  title  in  favor  of  the  La- 
mar children,  and  awarding  partition,  should  have 
made  Noble's  heirs  and  widow  whole  in  that  regard, 
under  the  cardinal  maxim :  they  who  seek  equity  must 
do  equity.  *' Equity  does  nothing  grudgingly  or  by 
halves.  Its  out-stretched  arm  corrects,  but  with  lov- 
ing kindness,  withal."  [Stitt  v.  Stitt,  205  Mo.  1.  c. 
165.]  When  equity  lays  hold  of  a  subject-matter  it 
does  not  lift  its  hand  until  plenary  and  perfect  justice 
is  done  as  near  as  may  be  under  the  issues.  Appel- 
lants by  their  answer  plead  all  the  facts  and  ask  re- 
lief. The  proof  sustained  their  view  of  it.  The  de- 
cree, nisi,  did  equity  as  far  as  it  went,  but  it  stopped 
short  of  doing  full  and  rounded  equity  in  the  above 
regard.  Mr.  Noble  when  he  bought  from  Lamar  dealt 
with  the  land  as  full  owner  and  greatly  improved  it. 
At  best  the  case  is  a  hard  one  for  his  estate.  To  allow 
the  Lamar  children  to  take  the  benefit  of  a  title  cleared 
of  the  encumbrance,  would  be  lame  and  halting  equi- 
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ty.    They  must  make  restitution  out  of  the  proceeds 
of  the  Courtis  sale. 

Accordingly  the  decree  is  reversed  and  the 
cause  remanded  with  directions  to  enter  a  new  decree 
awarding  partition  to  the  Lamar  children,  ordering 
a  sale,  and  making  the  same  disposition  of  the  life 
estate  as  in  the  former  decree,  but  in  addition  the 
chancellor  must  compute  the  interest  at  six  per  cent 
on  $242  from  the  date  in  1904  that  the  mortgage  was 
paid  and  adjudge  payment  to  the  Nobles  of  the  amount 
of  principal  and  interest  so  found,  out  of  the  proceeds 
of  the  partition  sale.  Graves,  P.  J.,  and  Wooddou,  J,, 
concur;  Valliant,  J.,  absent. 


POETEB  A.  THOMPSON  v.  E.  M.  LINDSAY  and 
HETTIE  LINDSAY,  Appellants. 

Division  One,  March  29,  1912. 

1.  PLEADING:  Cause  of  Action:  Objection  at  Trial.  An 
objection  that  the  petition  doee  not  state  facts  sufficient  to  con- 
stitute  a  cause  of  action,  made  for  the  first  time  at  the  beginning 
of  the  trial,  comes  late,  and  the  bill  is  entitled  to  every  reason- 
able intendment  and  implication  in  its  favor. 

2.  CONTRACT:  Construction.  The  proper  construction  of  a 
contract  arises  on  the  whole  subject-matter — parties,  their  re- 
lations to  each  other,  the  object  to  be  conserved  by  it,  and  the 
language  used. 

3.  : :  To  Pay:  To  Buy.     A  contract  by  a  purchaser 

of  a  lot  to  pay  an  existing  outstanding  taxbill  is  not  a  con- 
tract authorizing  the  seller  to  purchase  that  taxbill. 

4.   :  To  Purchase  Lot:  To  Pay  Special  Tax  Bill:  Amount 

at  Which  Suit  Thereon  Is  Compromised:  Illegal  Deed  of  Trust: 
Redemption.  The  purchaser  of  a  town  lot  paid  a  small  amount 
in  cash,  and  agreed  to  pay  the  balance  in  monthly  installments, 
and  to  pay  a  special  tax  bill  for  street  grading,  and  was  to  hare 
a  warranty  deed  when  all  was  paid.  The  contract  further  gave 
the  seller  the  right  and  option,  at  any  time  before  payment  in 
full  was  made,  to  put  a  deed  of  trust  upon  the  lot  for  the 
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amount  unpaid  on  said  contract,  with  usual  commissions  and 
expenses,  to  receive  the  proceeds  of  the  loan,  and  thereupon  to 
execute  to  the  purchaser  a  warranty  deed  wi^h  a  provision 
therein  that  the  grantee  assumes  the  payment  of  such  loan.  At 
the  time  the  contract  was  made  there  was  a  special  taxhill 
which  had  been  outstanding  and  unpaid  for  three  years,  and  in 
suit  for  over  a  year,  and  that  bill  the  seller  had  disputed  as 
being  void,  but  two  years  later  he  compromised  the  suit  by  pay- 
ing sixty  per  cent  of  the  principal.  He  then  demanded  of  the 
purchaser  payment  of  the  whole,  with  ten  per  cent  interest  from 
its  date,  and  on  the  purchaser's  failure  to  pay,  he  made  a  deed 
of  trust  on  the  lot  for  the  balance  of  the  purchase  price  unpaid 
and  for  the  amount  of  the  taxbiU  with  interest,  etc.,  and  made 
a  warranty  deed  to  the  purchaser,  and  when  the  semi-annual 
interest  on  the  amount  became  due  and  was  not  paid  had  the 
property  sold  and  bought  it  in  in  the  name  of  his  mother.  HeM, 
that  a  contract  to  pay  the  taxbill  did  not  mean  a  contract  to 
buy  it;  and  to  interpret  the  contract  to  mean  that  the  seller  could 
fasten  the  whole  of  the  disputed  taxbill,  principal  and  interest, 
upon  the  purchaser,  would  be  to  mske  it  a  trap  to  catch  the 
purchaser.  What  the  contract  meant,  when  it  said  the  pur- 
chaser agrees  to  pay  the  taxbill,  was  that  the  purchaser  should 
.  bear  the  burden  of  defending  the  suit  then  pending  on  the  tax- 
bill.  And  this  view  is  strengthened  by  its  other  provisions  that 
if  the  seller  paid  any  taxes  or  liens  the  amount  so  paid  was  to 
be  reimbursed  to  him  at  eight  per  cent  and  distributed  through- 
out the  monthly  installments,  and  if  he  exercised  his  option  to 
borrow  money  on  the  lots  the  amounts  paid  by  him  on  liens  and 
taxes  should  merge  in  the  amount  of  the  loan  to  be  secured  by 
the  deed  of  trust  and  assumed  by  the  purchaser.  The  seller 
was  entitled  to  demand  only  the  amount  at  which  the  taxbill  was 
compromised,  and  the  illegal  excess  carried  by  him  into  the 
deed  of  trust  tainted  it  and  the  consequent  trustee's  deed  with 
iUegality. 

5.  TRUSTEE'S  SALE:  Purchaser:  Alter  Ego:  Notice  of  Illegality. 
Where  the  deed  of  trust  is  illegal,  a  purchaser  with  notice  of 
its  illegality  takes  subject  to  be  divested  of  what  the  sale  brought 
her;  and  a  mother  of  the  seller  of  the  property,  who,  under  a 
contract  of  sale  authorizing  him  to  place  a  deed  of  trust  thereon 
for  the  amount  of  the  deferred  payments  and  all  liens  and  taxes 
paid  by  him,  carried  into  the  deed  of  trust  such  illegal  excesses 
as  tainted  it  with  illegality  and,  without  receiving  any  money 
from  her,  made  the  note  to  her  and  then  procured  foreclosure  and 
purchased  the  property  in  her  name,  takes  with  full  notice. 


:   Loan:   None  In   Fact:   Sale.     Where  the  contract  of 

sale  of  a  lot  contemplated  a  real  loan  by  the  seller  to  pay  the 
deferred  purchase  price,  and  no  loan  in  fact  was  made,  a  deed 
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of  trust  given  by  him  to  secure  the  fictitious  note  is  a  mere 
shell,  and  a  sale  thereunder  to  a  purchaser  with  notice  was  made 
subject  to  the  equitable  right  of  the  purchaser  of  the  lot  to 
redeem — unless  that  right  is  defeated  by  estoppel  or  some  other 
equitable  or  legal  ground. 

7.  ESTOPPEL:  Not  Pleaded.  Estoppel  to  be  available  usually 
must  be  pleaded. 

8.  :  Change  In  Situation.    The  facts  relied  on  by  the  party 

as  constituting  estoppel,  as  a  general  rule,  must  have  caused 
him  to  change  hie  situation  or  in  some  way  to  suffer  detriment 
or  loss  by  reason  of  such  reliance.  One  who  voluntarily  takes 
the  wrong  road  and  travels  it  to  the  end  cannot  urge  that  his 
adversary  is  estopped  to  claim  his  legal  rights. 

9.  NEGLIGENCE:  Delay  in  Bringing  Suit:  Inattention.  Neg- 
ligence that  bars  equitable  relief  may  be  stated  thus:  No  man 
is  entitled  to  the  aid  of  a  court  of  equity  when  that  aid  is 
made  necessary  by  his  own  fault  But  where  plaintiff  was 
guilty  of  no  negligence  at  the  outset,  and  defendant  undertook 
to  fasten  upon  him  an  illegal  demand  for  money,  and  when 
he  would  not  yield  thereto,  defendant  under  an  unwarranted 
construction  of  a  contract  existing  between  them  undertook  by 
means  of  a  fictitious  deed  of  trust  to  get  possession  of  his 
property,  plaintiff  is  not  to  be  charged  with  negligence  because 
he  did  not  bring  suit  at  once,  but  out  of  a  slovenly  inattention 
to  business  waited  a  whole  year  before  appealing  to  a  court  of 
equity  to  redress  his  wrongs. 

10.  STATED  ACCOUNT:  Not  Pleaded.  The  doctrines  applicable 
to  an  agreed  and  stated  account  are  not  available  unless  the 
issue  is  pleaded. 

U.  EJECTMENT:  Res  Adjudicata:  Illegal  Deed  of  Trust.  A  Judg- 
ment  in  ejectment,  after  foreclosure  under  an  illegal  deed  of 
trust,  which,  with  the  consequent  sale,  is  attacked  by  the  equit- 
able suit  to  set  aside,  is  not  res  adjudicata  where  no  equitable 
defense  was  pleaded. 

12.  SETTING  ASIDE  DEED  OF  TRUST:  Restitution  and  Rents. 
Where  a  cause  is  in  equity  and  there  is  a  prayer  for  general 
relief,  the  chancellor  should 'give  rounded  and  perfect  relief, 
although  that  relief  may  embrace  matters  cognizable  at  law. 
Where  the  suit  is  to  set  -aside  an  illegal  deed  of  trust  and  a 
consequent  illegal  sale,  under  which  defendant,  with  full  notice, 
got  possession,  the  decree  awarding  plaintiff  possession  and  rents 
will  not  be  disturbed. 

13.  :  Interest.  Where  plaintiff,  who  lost  possession  of  the 
real  estate  by  reason  of  a  foreclosure  sale  of  an  illegal  deed 
of  trust,  was  yet  nevertheless  indebted  under  his  contract  of 
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purchase  for  a  part  of  the  purchase  price,  made  no  tender  that 
would  stop  the  running  of  interest,  he  should  pay  interest 
according  to  the  contract  as  the  price  of  his  decree. 

Appeal  from  Buchanan  Circuit  Court. — Hon.  H.  M. 
Barney,  Judge. 

Revebsed  and  bemandbd  {with  directions). 
Kendall  B.  Bandolph  for  appellants. 

(1)  The  court  erred  in  overruling  the  defend- 
ant's objection  to  the  introduction  of  any  evidence  on 
the  part  of  the  plaintiff,  made  before  any  evidence 
was  introduced,  on  the  ground  that  there  was  no 
equity  in  the  petition,  that  no  cause  of  action  was 
stated  in  the  petition.  Mulholland  v.  Rapp,  50  Mo. 
42.  (2)  Negligence  amounting  to  a  breach  of  duty 
supplies  the  place  of  intent.  Green  v.  Smith,  57  Vt. 
268;  Pence  v.  Arbuckle,  22  Minn.  417;  Hardy  v.  Bank, 
51  Md.  562;  Bank  v.  Hazard,  30  N.  Y.  226;  Horn  v. 
Cole,  51  N.  H.  227;  Kingman  v.  Graham,  51  Wis.  232; 
Brant  v.  Coal  Co.,  93  U.  S.  326;  Cornish  v.  Abington, 
4  Hurl.  &  N.  549.  (3)  All  the  parties  to  a  deed  are 
estopped  from  denying  the  recitals  therein.  Dickson 
V.  Anderson,  9  Mo.  156 ;  Clamorgan  v.  Greene,  32  Mo. 
285 ;  Taylor  v.  Saugrain,  1  Mo.  App.  312 ;  Skinner  v. 
Stouse,  4  Mo.  93;  Smith  v.  Hutchison,  61  Mo.  83; 
Rice  V.  Bunce,  49  Mo.  231;  Philipps  v.  Edmonson,  17 
Mo.  579 ;  Austin  v.  Loring,  63  Mo.  19 ;  Rollins  v.  Mc- 
Intyre,  87  Mo.  496.  (4)  The  contract  in  evidence  is 
a  mere  option  to  purchase  coupled  with  possession. 
Warren  v.  Castello,  109  Mo.  343;  Huggins  v.  Stafford, 
67  Mo.  App.  469;  Mastin  v.  Grimes,  88  Mo.  479. 
Plaintiff  was  entitled  to  possession  only  by  virtue  of 
his  contract.  De  Bernardi  v.  McElroy,  110  Mo.  657. 
(5)  The  respondent  should  not  be  permitted  to  main- 
tain this  suit,  unless  he  has  shown  performance  of 
the  contract  on  his  part,  which  would  necessarily  in- 
clude the  payment  of  the  monthly  installments  pro- 
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vided  for  in  the  contract  and  could  not  be  met  by  a  de- 
fault of  ten  months.  De  Bernard!  v.  McElroy,  110  Mo. 
657;  Gibbs  v.  Snllens,  48  Mo.  237;  Rose  v.  Perkins,  98 
Mo.  253;  Fulkerson  v.  Brqwnlee,  69  Mo.  371.  (6)  A 
tender  of  all  arrearages  was  an  essential  prerequisite 
to  the  bringing  of  this  suit.  Alley  v.  Burnett,  134  Mo. 
319.  (7)  Respondent  is  by  his  conduct  estopped  to 
claim  any  right  whatever  to  the  real  estate  in  suit. 
Gregg  V.  Von  Phul,  1  Wall.  274.  (8)  The  purchase  by 
Hettie  Lindsay  of  the  property  in  controversy  at  the 
foreclosure  sale  at  least  had  the  effect  to  convey  to  her 
all  of  the  interest  of  E.  M.  Lindsay  in  and  to  the  real 
estate  and  to  the  contract  under  consideration.  Alley 
V.  Burnett,  134  Mo.  319.  (9)  If  respondent's  conten- 
tion with  reference  to  the  amount  of  his  liability  on 
the  special  taxbill  for  grading  and  paving  Cherokee 
street,  were  correct,  then  his  remedy  with  reference 
to  the  trust  deed  and  note  would  have  been  to  have 
made  timely  objections  to  the  amount  of  the  note  and 
to  have  asked  for  a  credit  thereon  reducing  same. 
Gregg  V.  Von  Phul,  I  Wall.  274.  (10)  The  rendition 
of  the  account  which  accompanied  the  warranty  deed 
and  the  notice  of  the  execution  of  the  note  and  trust 
deed  would  at  the  very  least  create  as  good  an  es- 
toppel as  an  account  stated  and  acquiesced  in.  Pow- 
ell V.  Railroad,  65  Mo.  658;  Kent  v.  Highleyman,  17 
Mo.  App.  9 ;  Sbepherd  v.  Bank,  15  Mo.  143 ;  Brown  V. 
Kimmel,  67  Mo.  430;  McCormack  v.  Sawyer,  104  Mo. 
36;  McKeene  v.  Bank,  74  Mo.  App.  281;  Railroad  v. 
Com.  Co.,  71  Mo.  App.  299 ;  Columbia  B.  Co.  v.  Berney, 
90  Mo.  App.  96.  (11)  The  judgment  is  erroneous. 
It  orders  the  cancellation  of  a  trust  deed  and  note 
which  E.  M.  Lindsay,  under  his  contract,  had  full  and 
complete  power  to  make.  It  does  not  undertake  to 
deal  in  any  manner  with  the  trustee's  deed.  It  decrees 
possession  of  the  real  estate,  when  no  such  relief  was 
sought  by  the  petition.  It  gives  a  judgment  against 
Hettie    Lindsay   for   thirty   dollars  per  month  rent, 
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when  no  such  issue  was  made  by  the  petition.  No  such 
issue  was  tried  by  the  court.  The  court  does  not  take 
into  account  the  expenses  of  the  foreclosure  of  the 
trust  deed,  nor  the  expense^  of  the  ejectment  suit.  The 
judgment  was  entered  November  16,  1908,  yet  no  in- 
terest is  allowed  on  the  item  of  $1207  found  to  have 
been  due  March  19,  1907,  twenty  months  before  this 
judgment  was  rendered,  and  nine  months  before  the 
judgment  in  the  ejectment  suit,  although  the  contract 
provides  that  the  debt  shall  bear  interest  at  the  rate 
of  six  per  cent  per  annum.  (12)  Nothing  short  of  a 
tender  will  stop  the  running  of  interest,  and  such  ten- 
der must  be  kept  good.  Landis  v.  Saxton,  89  Mo.  382 ; 
KnoUenberg  v.  Nixon,  171  Mo.  454;  Euppel  v.  Sav.  & 
Bldg.  Ass'n,  158  Mo.  622. 

Culver,  Phillips  <&  Spencer  for  respondent. 

(1)  If  the  right  was  reserved  to  the  vendor  to 
mortgage  the  property  only  for  five  hundred  dollars  a 
mortgage  made  by  him  for  one  thousand  dollars  would 
be  wholly  unauthorized,  and  if  the  mortgagee  had 
knowledge  of  the  facts  at  the  time  the  mortgage  was 
taken  the  mortgagee  would  acquire  no  rights  by  the 
mortgage  nor  any  title  by  a  purchase  at  the  sale  un- 
der the  mortgage  as  against  the  mortgagor's  vendee. 
It  therefore  follows  that  if  the  power  was  reserved 
to  Ernest  Lindsay  to  give  a  deed  of  trust  on  the  prop- 
erty at  any  time  before  the  deed  was  delivered  **for 
the  full  amount  remaining  unpaid,**  a  deed  of  trust 
executed  by  him  to  secure  a  sum  substantially  in  ex- 
cess of  the  full  amount  unpaid  would  carry  no  title 
to  Mrs.  Lindsay  as  against  the  plaintiff  if  she  took 
the  mortgage  and  bought  at  the  foreclosure  sale  with 
knowledge  of  the  facts.  Since  Ernest  Lindsay  had 
knowledge  of  all  the  facts,  and  since  he  represented 
his  mother  in  taking  the  deed  of  trust,  in  having  it 
foreclosed,  and  in  purchasing  the  property  at  the  sale, 
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she  must  be  charged  with  the  knowledge  of  her  agent, 
and  must  be  held  to  have  known  that  Ernest  Lindsay 
had  no  right  to  execute  the  deed  of  trust,  if  the  amount 
for  which  it  was  given  exceeded  *Hhe  full  amount  re- 
maining unpaid'*  under  the  contract.  (2)  That  the 
taxbill  was  void  and  created  no  lien  agaiust  the  prop- 
erty is  not  open  to  serious  question.  The  bill  was 
owned  by  the  Barber  Asphalt  Co.  Lindsay  had  no 
interest  in  it  whatever.  He  had  no  interest  in  having 
it  paid  unless  it  was  a  lien  agaiust  the  property,  and 
he  did  not  want  it  paid,  because  he  resisted  the  suit 
brought  by  the  owner  of  the  bill  to  collect  it.  In  these 
circumstances  it  is  clear  that  the  parties  intended 
that  the  purchaser,  and  not  the  vendor,  was  to  pay 
the  taxbill  if  it  was  a  lien  on  the  property.  The  object 
of  the  provision  in  the  contract  was  not  to  create  an 
obligation,  if  none  existed,  in  favor  of  the  Barber 
Asphalt  Co.,  in  which  neither  was  interested,  but  to 
show  clearly  that  the  vendee  and  not  the  vendor  was  to 
take  care  of  the  taxbill  if  it  was  a  lien.  The  provision 
that  the  purchaser  agrees  **to  pay  the  special  taxbills 
for  paving  and  grading  Cherokee  street'*  is  a  part 
of  a  single  sentence  which  treats  entirely  of  the  pay- 
ment of  obligations  which  should  constitute  liens 
against  the  property.  The  payment  of  liens,  and  who 
should  pay  them  were  the  only  things  in  the  minds  of 
the  parties  when  they  placed  that  single  seirtence  in  the 
contract. 

LAMM,  J.— Equity.  On  March  18,  1908,  plaintiff 
sued  in  the  Buchanan  Circuit  Court  to  set  aside  a 
deed  of  trust  and  trustee's  deed  purporting  to  con- 
vey to  defendant  Hettie  Lindsay  lot  one  in  block  3, 
South  St.  Joseph  Town  Company's  Second  Addition  to 
the  city  of  St.  Joseph,  and  for  an  accounting.  The 
prayer  of  the  bill  was  further  that  defendants  be  com- 
pelled to  convey  in  default  of  such  conveyance,  title 
to  be  vested  out  of  them  and  into  plaintiff. 
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From  a  decree  finding  the  issues  for  plaintiff  and 
granting  relief  in  kind,  with  an  accounting  of  the 
amount  due  on  the  contract  and  for  rents  (defendant 
Hettie  being  then  in  possession),  and  a  writ  of  restitu- 
tion, defendants  come  up  by  appeal. 

Questions  raised  seek  a  summary  of  the  plead- 
ings and  facts,  to- wit: 

In  brief  the  bill  alleges  that  in  August,  1904,  E.  M. 
Lindsay  contracted  in  writing  with  named  purchasers 
Waller  and  Arthur  in  consideration  of  $1945  (to  be 
paid  in  a  cash  payment  of  $150,  and  thereafter  in 
monthly  installments  of  twenty-five  dollars,  with  in- 
terest at  six  per  cent  from  date  of  contract  on  each 
installment),  to  sell  said  purchasers  said  lot  and  con- 
vey same  by  warranty  deed  in  fee  simple  when  the 
purchase  price  was  fully  paid.  The  purchasers  were 
to  have  possession  and  pay  State  and  county  taxes 
for  1904,  and  a  special  taxbill  for  grading  and  paving 
Cherokee  street.  (The  terms  of  this  contract  will 
appear  more  fully  hereafter.) 

The  bill  then  pleads  a  further  provision  in  said 
contract  giving  Lindsay  the  option  and  right,  at  any 
time  before  said  warranty  deed  was  executed,  to  put 
a  deed  of  trust  on  the  lot  for  the  amount  unpaid  on 
said  contract  at  that  date,  with  usual  commissions  and 
expenses — this  to  be  by  way  of  a  loan  from  any  per- 
son willingUo  loan  such  amount  on  the  premises.  In 
that  event  Lindsay  was  to  receive  the  proceeds  of 
such  loan,  and  thereupon  execute  to  said  purchasers  a 
warranty  deed  with  a  provision  therein  that  grantees 
assume  the  payment  of  such  loan. 

There  follow  allegations  to  the  effect  that  the 
contract  permitted  its  own  assignment  and  that  by 
several  intermediate  assignments  it  came  finally  to 
plaintiff  who  now  holds  all  rights  thereunder ;  that  the 
cash  pajTuent  was  made,  together  with  all  monthly  in- 
stallments with  interest,  in  accordance  with  the  con- 
tract terms;  that  after  plaintiff  became  the  owner  of 
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the  contract  it  was  agreed  between  him  and  E.  M. 
Lindsay  that  the  monthly  payments  were  to  be  made 
at  plaintiff *s  office;  that  on  the  19tli  of  March,  1907 
(and  on  the  21st  of  said  month),  there  remained  dne 
on  the  contract  (exclusive  of  the  Cherokee  special  tax- 
bill)  $1207,  principal  and  interest. 

Eeferring  to  the  Cherokee  special  tax,  the  bill 
alleges  that  it  was  outstanding,  but  the  special  tax- 
bill  was  void  and  created  no  lien  against  the  lot ;  that 
on  its  face  it  called  for  $268.16;  that  on  May  11,  1906, 
the  interest  accrued  on  said  pretended  taxbill  was 
$131.91;  that,  without  the  consent  of  plaintiff,  E.  M. 
Lindsay  on  said  last  mentioned  date  paid  to  the  hold- 
er of  said  void  taxbill,  by  way  of  compromise  and  set- 
tlement, sixty  per  cent  thereof ;  that  although  the  bill 
was  void  and  the  compromise  unauthorized,  yet  on  the 
19th  of  March,  1907,  plaintiff  was  ready  and  willing 
to  pay,  not  only  the  amount  remaining  due  on  the  pur- 
chase contract,  but  the  amount  paid  by  way  of  compro- 
mise on  the  void  taxbill,  together  with  interest. 

Plaintiff  then  goes  on  to  set  forth  in  his  bill  the 
particulars  of  an  alleged  plan  concocted  between  de- 
fendants to  defeat  and  defraud  him  out  of  his  interest 
m  the  lot.  Li  a  nutshell,  as  there  told,  that  plan  was 
for  E.  M.  Lindsay  to  execute  to  his  codefendant  a 
pretended  deed  of  trust  to  secure  a  pretended  indebt- 
edness of  $1623,  which  said  E.  M.  Lindsay  pretended 
remained  impaid  on  the  contract,  instead  of  $1207,  the 
true  amount,  of  all  of  which  defendant  Hettie  had 
knowledge ;  that  to  further  such  covinous  contrivance, 
on  the  19th  of  March,  1907,  E.  M.  Lindsay  executed 
such  deed  of  trust  to  a  trustee  securing  on  said  lot  a 
pretended  note  for  such  pretended  amount  due  in 
three  years,  with  semi-annual  interest  coupons  at  sev- 
en per  cent;  that  said  deed  of  trust  provided  for  a 
default  on  the  nonpayment  of  any  coupon;  that  when 
the  first  coupon  became  due  E.  M.  Lindsay,  in  order 
to  create  a  default,  failed  to  pay  it  and  at  once  brought 
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about  a  foreclosure  sale  under  the  pretended  deed  of 
trust,  at  which  his  codefendant  pretended  to  become 
a  purchaser  for  $1700  and  a  pretended  trustee  deed  was 
executed  to  her ;  that  both  said  deed  of  trust  and  said 
trustee's  deed  were  spread  of  record,  and  defendant 
Hettie  Lindsay  now  appears  of  record  as  the  owner 
of  the  lot;  and  that  he  was  not  notified  of  the  execu- 
tion of  said  deed  of  trust  and  the  foreclosure  thereof 
and  had  no  knowledge  until  afterwards  that  the  record 
title  was  vested  in  her  by  the  means  aforesaid. 

The  bill  then  makes  an  offer  to  pay  into  court 
such  sum  as  may  be  found  due,  and  prays  relief  as 
hereinbefore  stated. 

The  joint  answer  of  defendants  admits  that  E.  M. 
Lindsay  made  the  contract  of  sale  with  Waller  and 
Arthur  as  pleaded  in  the  bill  and  then  goes  on  to  set 
forth  its  terms  more  fully. 

Among  such  additional  provisions  of  the  contract 
pleaded  in  the  answer  was  one  to  the  effect  that 
though  the  purchasers  were  to  have  possession,  a4 
interim,  it  was  as  tenants  of  E.  M.  Lindsay  at  a 
monthly  rental  equalling  the  monthly  payment  install- 
ments, plus  accrued  interest,  and  if  they  failed  to 
make  such  monthly  payments  then  E.  M.  Lindsay  was 
entitled  to  take  possession. 

Another  was  that  the  purchasers  should  take  out 
insurance  and  on  failure  to  do  so  Lindsay  might  in- 
sure and  the  purchasers  were  to  reimburse  him. 

Another  was  that  if  E.  M.  Lindsay  paid  any 
taxes,  ** liens"  or  insurance  the  purchasers  were  to 
reimburse  him,  with  eight  per  cent  interest  on  such 
items — all  ^ch  outlays  by  Lindsay  with  interest  were 
to  merge  in  and  be  distributed  among  the  monthly 
installments  and  were  to  be  repaid  prior  to  his  making 
a  deed  to  the  purchasers. 

Another  was  that  it  was  optional  with  Lindsay 
whether  he  paid  any  taxes,  insurance  or  liens. 
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(Nota  bene:  **The  above  additional  provisions 
of  the  contract  of  purchase,  taken  in  connection  with 
the  provisions  pleaded  in  plaintiff's  bill,  fairly  sum- 
marize the  material  contract  terms  appearing  in  the 
pleadings.) 

The  answer  then  goes  on  to  aver  that  the  Bar- 
ber Asphalt  Paving  Company  held  a  certain  taxbill 
against  the  property  for  paving  Cherokee  street ;  that 
said  taxbill  bore  date  October  2,  1901,  and  on  its  face 
called  for  $268.16,  with  interest  at  ten  per  cent  per 
annum;  that  said  bill  was  the  one  referred  to  in  the 
contract  of  purchase;  and  that  it  was  sued  on  by  its 
owner  on  the  first  day  of  October,  1903,  in  the  Buchan- 
an Circuit  Court. 

From  this  point  on,  for  several  pages,  the  aver- 
ments of  the  answer  are  directed  to  pleading  facts 
showing  good  faith  and  exercise  of  contract  rights  by 
defendants.  It  is  alleged  that  on  March  19, 1907,  there 
was  due  under  the  contract  purchase  $1623  to  defend- 
ant E.  M.  Lindsay ;  that  pursuant  to  the  contract  pow- 
er he  on  that  day  executed  to  one  A.  L.  T.,  as  trustee, 
a  deed  of  trust  securing  to  his  codefendant  said  sum 
on  said  lot;  that  said  sum  was  evidenced  by  a  note 
due  in  three  years  with  interest  payable  semi-annually 
at  seven  per  cent;  that  the  deed  of  trust  provided  for 
default  and  foreclosure  on  the  non-payment  of  any 
interest  installment;  that  afterwards  E.  M.  Lindsay 
(still  pursuant  to  the  contract  power)  executed  a  war- 
ranty deed  to  plaintiff  with  a  provision  therein  that 
plaintiff  assumed  and  agreed  to  pay  said  mortgage 
indebtedness ;  that  said  warranty  deed  was  received 

by  plaintiff  on  the day  of  April,  1907;  that  in 

September  of  that  year  the  first  semi-annual  install- 
ment of  interest  came  due;  that  thereupon  said  trus- 
tee proceeded  to  execute  the  power  of  sale  donated, 
and  on  November  11th  of  that  year  made  a  sale  at 
which  the  property  was  struck  off  to  Hettie  Lindsay 
for  $1700;  that  thereupon  he  executed  to  her  a  trus- 
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tee's  deed  and  the  same  was  duly  spread  of  record; 
that  at  the  time  of  the  advertisement  of  the  sale  de- 
fendants mailed  to  plaintiff,  then  a  resident  of  Buch- 
anan county,  a  copy  of  the  sale  notice  and  previously 
notified  him  by  letter  that  the  interest  was  due  and 
unpaid ;  that  after  the  sale  and  execution  of  said  trus- 
tee's  deed  Hettie  Lindsay  sued  one  Lansaw  (then 
plaintiff's  tenant)  in  ejectment  to  the  January  term, 
1908,  of  the  Buchanan  Circuit  Court  and  that  steps 
were  taken  in  that  suit  culminating  in  a  judgment  at 
that  term  for  possession  and  a  writ  of  restitution; 
that  said  writ  was  presently  executed  and  Hettie  Lind- 
say was  put  in,  and  now  holds,  rightful  possession. 

Finally  it  is  alleged  that  plaintiff  had  full  knowl- 
edge of  said  ejectment  suit  and  of  the  execution  of  the 
deed  of  trust,  the  warranty  deed  and  trustee's  deed; 
that  after  the  execution  of  said  deeds  plaintiff  stop- 
ped making  monthly  payments  under  the  centract  and 
failed  to  pay  interest  on  the  note  or  do  anything  else 
towards  paying  for  the  property;  that  plaintiff  has 
no  right,  title  or  interest  therein  and  wilfully  failed 
to  keep  and  perform  the  purchase  contract;  but 
through  his  agents,  after  his  tenant  was  ousted  in 
ejectment,  attempted,  vi  et  armis,  to  obtain  possession 
by  breaking  doors  and  locks. 

The  reply  was  a  general  denial. 

At  the  trial  the  contract  of  purchase  was  read 
into  the  record  and  so  far  as  material  is  in  substance 
as  set  forth  in  the  pleadings.  So,  certain  ordinances 
and  a  contract  relating  to  the  improvement  of  Chero- 
kee street  were*  introduced.  Their  terms  are  imma- 
terial. 

{Note :  A  proper  construction  to  put  upon  plain- 
tiff's bill  is  that  the  special  tax  was  compromised  by 
Lindsay  and  that  plaintiff  in  asking  equity  wanted  to 
do  equity  and  therefore  was  willing  to  pay  the  compro- 
mise sum  mth  interest.    In  this  view  of  the  matter 
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the  validity  of  tjie  tax  is  a  mere  moot  question.  Espe- 
cially so  as  the  chancellor  took  plaintiff  at  his  word, 
found  against  him  for  the  compromise  sum  and  plain- 
tiff abided  the  decree  without  an  appeal.) 

A  special  taxbill  was  issued  against  the  lot,  un- 
der the  ordinances  and  paving  contract,  on  October 
2,  1901,  for  the  amount  mentioned  in  the  pleadings 
and  drawing  interest  at  ten  per  cent  from  date.  It, 
in  terms,  was  chargeable  against  the  lot  and  Ernest 
Liindsay  as  owner.  We  infer  that  Ernest  Lindsay  is 
deceased,  was  the  husband  of  defendant  Hettie  and  the 
father  of  defendant  E.  M.  We  gather,  from  indirect 
testimony,  that  the  lot  belonged  to  an  estate  and  that 
the  title  came  to  E.  M.  Lindsay  through  some  domes- 
tic arrangement  or  by  descent  cast.  At  any  rate  he 
assumed  the  right  to  make  a  sale  of  it  to  Waller  and 
Arthur  and  that  right  stands  unquestioned.  When  he 
made  that  sale  in  August,  1904,  the  taxbill  had  then 
been  outstanding  and  unpaid  for  about  three  years, 
and  at  said  sale  date  said  taxbill  had  been  in  suit  for 
over  a  year.  It  seems  all  the  property  owners  on  the 
street  united  in  contesting  the  validity  of  the  taxbills 
issued  for  paving  Cherokee  street  and  employed  the 
same  attorneys  to  make  a  defense.  As  we  make  out 
those  attorneys  were  to  have  a  contingent  fee  of  one- 
third  of  the  amount  saved  off  of  the  face  of  each  bill. 
It  seems,  too,  that  E.  M.  Lindsay  had  charge  of  the  de- 
fense against  the  taxbill  in  question,  that  he  had  been 
sued  thereon  and  had  been  conducting  that  defense, 
as  said,  for  over  a  year  at  the  very  time  he  made  the 
contract  with  Waller  and  Arthur.  It  does  not  appear 
that  Waller  and  Arthur  or  their  assignees  had  any- 
thing to  do  with  the  defense  or  had  been  called  upon  to 
assist  therein  or  pay  the  bill  while  the  suit  was  pend- 
ing. At  a  certain  time  in  1906  (probably  in  May) 
Lindsay  on  his  own  motion  took  part  in  a  general 
compromise  agreement  whereby  the  lots  on  Cherokee 
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street  were  relieved  of  the  liens  of  the  taxbills  by  the 
payment  of  a  compromise  sum,  to- wit,  sixty  per  cent  of 
the  face  of  each  bill.  As  we  understand  it  this  left 
an  attorney  fee  due  of  one-third  of  forty  per  cent  of 
the  face  of  his  bill,  and  this  fee  Lindsay  also  paid. 
Whether  plaintiff  at  that  very  time  was  the  owner  of 
the  interest  of  Waller  and  Arthur  through  interme- 
diate transfers  is  not  vital  and  is  not  clear  on  this  rec- 
ord. It  appears  that  plaintiff  was  the  president  of  a 
bank  and  had  interests  in  Colorado  and  business  in 
Texas.  Being  away  a  great  deal  of  the  time  he  and 
Mr.  Lindsay  made  an  agreement  that  Lindsay's  col- 
lecting agent  should  call  at  plaintiff's  bank  for  all 
monthly  installments  on  the  purchase  contract  and 
plaintiff  arranged  with  his  bank  to  have  these  monthly 
payments  made  on  presentation  and  demand  and  when 
so  made  they  were  to  be  charged  to  his  account.  That 
plan  was  put  in  operation  and  was  continued  without 
interruption  on  down  until  the  things  we  are  about  to 
narrate  happened.  On  December  5,  1906,  after  the 
compromise,  E.  M.  Lindsay  wrote  plaintiff  requesting 
that  he  pay  the  full  face  of  the  taxbill.  The  letter  mak- 
ing this  demand  stated  that  if  Lindsay  received  a 
check  for  the  face  within^  two  weeks  he  would  waive 
the  interest.  That  letter  said  nothing  about  spreading 
the  amount  over  the  monthly  installments,  or  about 
changing  the  plan  of  mg^king  monthly  installments  and 
seeking  a  loan  under  the  contract  option.  To  that 
letter  plaintiff  responded,  in  effect,  that  there  had 
been  a  compromise  at  sixty  cents  of  the  face  of  the 
bills  and  that  he  was  willing  to  pay  that  amount,  it 
being  the  same  rate  he  had  paid  on  other  lots  he 
owned  on  the  street.  Both  of  these  letters  were  silent 
about  an  attorney's  fee.  The  record  indicates  that 
the  matter  then  dropped  and  Lindsay  continued  to 
collect  the  monthly  installments.  On  March  19,  1907, 
things  began  to  move  off  at  a  smartish  pace.  On  that 
date,  at  a  time  when  there  was  no  monthly  install- 
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ment  due,  Mr.  Lindsay  computed  the  amount  of  the 
taxbiU  at  ten  per  cent  from  its  date  in  1901  up  to  May 
11, 1906  (the  date  he  paid  it),  and  at  six  per  cent  after 
that.  He  then  added  that  sum  to  the  balance  to  be- 
oome  due  on  the  purchase  contract,  with  interest  to 
date.  He  then  made  a  note  payable  to  his  mother  for 
the  gross  amount,  seeming  the  note  by  a  deed  of  trust 
on  the  lot,  put  the  deed  of  record  and  put  the  note  in 
his  own  safe  among  his  mother's  papers.  The  note 
ran  for  three  years  with  semi-annual  interest  install- 
ments. The  deed  of  trust  provided  for  a  default  on 
the  non-payment  of  any  such  semi-annual  installment, 
and  a  foreclosure  sale.  He  next  made  a  warranty  deed 
to  plaintiff  in  terms  subject  to  said  deed  of  trust  and 
with  a  provision  therein  to  the  effect  that  the  grantee 
(plaintiff)  assumed  and  agreed  to  pay  the  indebted- 
ness secured  by  the  deed  of  trust  and  sent  the  same 
by  a  registered  letter  to  plaintiff.  A  foreclosure  of 
that  deed  of  trust  followed  in  the  ensuing  November 
and  Hettie  Lindsay,  through  her  codefendant,  was  the 
purchaser  and  took  a  trustee's  deed  on  an  alleged  bid 
of  $1700.    This  deed  was  also  put  of  record. 

{Note:  As  there  is  a  contention  by  defendants 
that  the  deed  of  trust  and  warranty  deed  were  ex- 
ecuted in  accordance  with  the  contract  and  in  good 
faith,  and  one  by  plaintiff  to  the  contrary,  the  facts 
on  this  score  are  material  to  a  just  determination  of 
the  case.) 

Attending  to  the  facts  with  more  particularity,  it 
seems  Mr.  Lindsay  was  the  general  agent  for  his 
mother,  and  seems  to  have  had  a  sort  of  carte  blanche 
in  all  her  business.  Doing  the  best  we  can  with  the 
testimony,  after  an  extended  and  analytical  study  of 
it,  we  cannot  find  she  actually  made  any  loan  of  money 
to  her  son  on  the  lot,  or  accepted  any  loan,  or  paid  out 
anything  on  account  of  such  loan,  or  made  or  lost  any- 
thing by  the  transaction,  or  took  any  personal  or  con- 
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scions  part  in  the  scheme  from  end  to  end,  or  that  Mr. 
Lindsay,  himself,  got  any  money  by  such  loan.  So, 
the  plan  was  alone  his,  and  whatever  was  done  in  con- 
summating it  he  did  on  his  own  initiative — she  remain- 
ing passive. 

In  the  above  version,  we  have  given  our  impres- 
sions of  the  testimony,  avoiding  detail  and  not  un- 
mindful of  the  fact  that  Mr.  Lindsay  seems  to  have 
drawn  and  signed  a  check  against  his  mother's 
money  kept  by  him  in  his  name  as  agent  in  the  Bart- 
lett  Trust  Company,  on  March  16,  1907,  for  $5000. 
This  check  was  drawn  in  connection  with  his  purchase 
of  corporate  stocks  in  Kansas  City  on  private  account. 
The  record  seems  to  show,  that  in  Mr.  Lindsay's  deal- 
ings as  agent  the  line  between  mine  and  thine  was  not 
closely  observed,  all  this,  however,  by  his  mother's 
acquiescence.  There  is  a  suggestion  (or  belief)  in- 
dulged by  Mr.  Lindsay  when  on  the  stand  that  the 
check  covered  the  proceeds  of  the  loan  in  question  in 
a  bundle  with  other  matters,  but  a  close  scrutiny  does 
not  satisfactorily  sustain  that  suggestion,  when  taken 
with  other  testimony  by  him  and  his  mother.  One  of 
his  theories  as  a  witness  seems  to  be  that  he  put  up 
the  loan  with  his  mother  as  security  for  that  check, 
but  the  testimony  does  not  satisfy  us  on  that  score. 

There  are  some  facts  relating  to  the  letters  writ- 
ten by  Mr.  Lindsay  to  plaintiff  in  March,  1907,  bear- 
ing, it  is  claimed,  on  the  equities  of  the  case.  Going 
back  a  little  to  that  time,  on  March  16,  1907,  he  wrote 
and  mailed  the  following  letter  to  plaintiff: 

Dear  Sir: 

I  want  to  bring  the  matter  of  the  Cherokee  Avenue  paving  bills 
in  front  of  Lots  1  and  2,  Block  3,  Second  Addition,  to  a  settlement, 
as  I  do  not  care  to  have  it  in  its  present  unsettled  state  any  longer. 
I  note  that  you  state  in  your  letter  of  Dec.  24,  *06,  that  you  will 
settle  these  bills  for  60  per  cent  of  the  face  value  of  them.  Is  this 
your  ultimatum  in  the  matter  and  your  final  answer  in  regard  to 
same?  I  will  appreciate  it  very  much  if  you  will  give  me  an  answer 
to  this  by  return  mail  and  also  mail  me  the  insurance  policies  on 
the  two  places  to  keep  in  my  flies  with  the  contracts.    It  is  usual  to 
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do  this  Jnst  as  you  would  do  if  there  was  a  loan  on  the  property, 
the  man  making  the  loan»  holding  the  insurance  policies. 

Yours  truly, 

That  letter  was  unanswered  and  plaintiff  testified 
he  never  saw  it  until  after  the  foreclosure  sale.  He 
then  found  it  opened  in  a  bundle  of  other  papers  re- 
lating to  the  matter  in  his  desk  in  his  bank  after  his 
return  from  a  prolonged  absence.  There  is  some  tes- 
timony, however,  indicating  that  he  was  in  St  Joseph 
a  day  or  so  after  March  16th, 

On  March  21,  1907,  Mr.  Lindsay  sent  the  men- 
tioned warranty  deed  by  registered  mail  to  plaintiff, 
and  a  postoflBce  receipt  therefor,  signed  by  plaintiff, 
is  shown  by  the  testimony.  Inclosed  in  the  envelope 
containing  the  deed  was  the  following  letter  and  state- 
ment: 

"Mr.  Porter  A.  Thompson, 

So.  St*  Joseph,  Mo. 
Dear  Sir: 

About  Dec.  5th,  '06,  I  wrote  you  concerning  taxbillB  against  lots 
1  and  2,  block  3,  Second  Addition  property.  These  were  taxbills 
issued  for  asphalting  Cherokee  street.  On  Dec.  24,  '06,  you  wrote  me 
stating  that  you  would  not  pay  more  than  sixty  per  cent  of  the  face 
value  of  these  bills,  in  answer  to  which  letter  I  wrote  you  on  the 
16th  of  March,  1907,  asking  you  if  this  was  your  ultimatum  in  the 
matter  and  asking  you  to  kindly  write  me  by  return  mail,  if  possible, 
stating  your  wishes  in  the  matter  as  the  bills  were  long  past  due. 
As  is  customary  and  essential  in  such  transactions,  I  also  asked  you 
to  mail  me  the  insurance  policies  on  your  two  places  so  that  I  would 
be  protected  in  my  loan  in  case  the  buildings  should  burn.  I  have 
not  as  yet  had  the  courtesy  of  a  reply  of  any  nature  from  you.  I 
have  therefore  decided  to  place  lot  1,  block  3,  in  a  loan  and  herewith 
send  you  warranty  deed  for  this  lot,  which  deed  is  second  and  sub- 
ject to  a  deed  of  trust  dated  March  19,  '07,  securing  note  amounting  to 
$1623  running  three  years  with  interest  at  seven  per  cent  per  annum, 
payable  semi-annually,  the  first  installment  of  which  interest  comes 
due  Sept.  19,  '07.  I  herewith  inclose  you  a  statement  showing  the 
Items  of  which  this  $1623  is  made  up.  Unless  I  hear  from  you  soon 
lo  regard  to  the  matter  I  will  take  it  for  granted  that  you  have  no 
insurance  policies  on  this  building  so  that  I  will  have  to  take  out 
insurance  policy  myself  for  $700  and  file  with  this  first  mortgage  as 
per  the  terma  of  same 

Yours  respectfully, 

B.  M.  LinnwAT. 
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The  statement  referred  to  in  the  letter  was  this : 

March  21,  '07. 
$1045.00    Prin.  due  on  Contract  to  Mar.  19,  '07. 
162.00    Int.  due  on  Contract  to  Mar.  19,  '07. 


$1207.00 
268.16    Taxbin  Lot  1.  Block  3. 
131.91    10%  Int.  due  on  Taxblll  to  May  11,  '06. 
14.30    6%  Int.  due  on  Taxblll  from  May  1,  '06, 
to  Mch.  19,  '07, 
1.75    Recording  Deed  of  Trust 


$1623.12" 


Speaking  of  the  last  letter,  there  was  evidence 
tending  to  show  that  plaintiff  on  March  21st  received 
information  there  was  a  registered  letter  at  the  post- 
oflSce.  The  postal  oflScials  refused  to  deliver  it  as  or- 
dinary mail,  but  sent  plaintiff,  through  his  messenger, 
a  receipt  to  sign.  This  receipt  he  signed  when  travel- 
ing bag  in  hand  he  was  about  to  leave  for  Colorado 
on  a  waiting  train.  The  signed  receipt  was  taken  to 
the  postoffice  by  a  clerk  of  plaintiff's  bank  and  the 
letter  was  handed  to  the  clerk,  who  brought  it  and 
laid  it  on  plaintiff's  desk,  he  having  gone  to  his  train. 
When  he  returned  at  a  certain  time  after  the  foreclo- 
sure he  saw  the  letter  and  statement  for  the  first  time 
then  open  with  the  letter  of  March  16th.  Plaintiff 
had  left  instructions  to  forward  his  mail.  This  mail 
was  not  forwarded  to  him.  He  left  behind  no  author- 
ity with  any  one  to  deal  with  any  phase  of  the  matter 
in  his  business  with  Lindsay  except  to  pay  the  monthly 
installments,  as  heretofore  stated.  Who  opened  these 
letters  or  why  they  (or  their  contents)  were  not  for- 
warded to  him  is  not  disclosed.  These  letters  were 
eventually  found  in  a  drawer  or  other  receptacle  of 
plaintiff's  desk,  but  who  put  them  away  there  is  not 
disclosed.  Neither  is  it  clear  that  plaintiff  was  absent 
from  St.  Joseph  during  the  whole  of  the  summer  of 
1907. 
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After  the  21st  of  March,  1907,  Lindsay  quit  call- 
ing for  and  receiving  the  monthly  installments  due  on 
the  contract  at  plaintiff's  bank,  but  plaintiff  did  not 
know  of  that  fact  until  after  the  foreclosure.  It  suflS- 
ciently  appears  also  that  the  monthly  rental  value  of 
the  property  was  thirty  dollars  per  month. 

When  the  foreclosure  sale  was  advertised,  Lind- 
say cut  out  the  advertisement  from  the  newspaper 
and  mailed  it  to  plaintiff,  but  there  is  testimony  that 
he  addressed  the  envelope  improperly  and  that  plain- 
tiff did  not  get  it  and  knew  nothing  of  the  foreclosure 
until  after  the  event.  • 

Other  evidence  may  be  summed  up  in  this  way: 
there  is  some  to  the  effect  that  plaintiff  caused  to  be 
furnished  a  policy  of  insurance  in  obedience  to  the 
request  of  the  March  21st  letter,  and  testimony  to 
the  contrary. 

There  is  evidence  of  an  attempt  over  the  tele- 
phone, by  personal  interview  and  by  correspondence, 
to  compromise  the  matter  after  the  foreclosure  and 
allow  plaintiff  to  redeem — ^we  deem  it  unimportant. 

At  no  time  until  after  the  decree,  did  plaintiff 
tender  the  amount  he  claimed  to  be  due  Lindsay.  He 
offered  to  pay,  but  made  no  tender  as  that  term  is  de- 
fined in  the  law. 

Defendants  put  in  evidence  showing  that  after 
Lindsay's  mother  got  her  trustee's  deed  he  caused  a 
suit  to  be  brought  in  her  name  against  plaintiff's  ten- 
ant in  straight  ejectment  and  that  such  suit,  on  de- 
fault, ripened  into  a  judgment  followed  by  the  execu- 
tion of  a  writ  of  restitution.  The  proof  sustained  the 
answer  on  that  score  and  plaintiff,  at  some  uncertain 
time  before  the  end  of  that  suit,  had  notice  of  it. 

Any  other  necessary  facts  anent  proof,  pleadings 
or  decree  will  appear  in  the  opinion. 

The  brief  of  defendants'  industrious  counsel 
takes  a  wide  range.  We  think  it  better  to  formulate 
questions  here  in  our  own  way. 
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(a)  Defendants  objected  below  to  the  introduc- 
tion of  any  testimony.  This,  on  the  theory  the  bill  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  objection  was  overruled  and  that  ruling  is  now 
assigned  for  error.  We  hold  the  petition  good  and  the 
ruling  well  enough.  A  challenge  of  that  sort  comes  late 
and  the  bill  is  entitled  to  every  reasonable  intendment 
and  implication  in  its  favor.  [East  St.  Louis  Ice  & 
Cold  Storage  Co.  v.  Kuhlmann,  238  Mo.  685, 142  S.  W. 
253.] 

The  argument  in  support  of  the  assignment,  as  we 
grasp  the  run  of  it,  i*  that  plaintiff  stated  himself  out 
of  court  when  he  pleaded  the  clause  in  the  contract  re- 
quiring the  purchaser  to  pay  the  Cherokee  street  tax- 
bill.  But  that  clause,  as  presently  seen,  was  one  of 
several  relating  to  liens  and  taxes.  A  proper  construc- 
tion of  a  contract  arises  on  the  whole  subject-matter 
— ^parties,  their  relations  to  each  other,  the  object  to  be 
subserved  by  the  contract,  and  the  language  all  con- 
sidered. From  that  view-point  neither  do  the  plead- 
ed terms  of  the  contract  nor  the  allegations  of  the  bill 
mean  that  plaintiff  was  to  pay  this  whole  taxbill, 
whether  or  no  and  at  all  events,  as  contended.  The 
matter  is  further  dealt  with  in  the  next  paragraph. 
We  disallow  the  point  to  defendants. 

(b)  It  is  argued  that  (under  the  contract)  Lind- 
say had  the  right  to  buy  this  taxbill,  and  when  bought 
had  the  right  (still  under  the  contract)  to  collect  its 
face  with  interest  at  ten  per  cent  from  date  from  the 
lot  purchasers;  and  to  that  end  (still  under  the  con- 
tract) he  had  the  further  right  and  option  to  merge 
the  amount  of  the  taxbill,  so  computed,  into  the  bal- 
ance due  on  the  contract,  borrow  enough  on  the  lot 
to  pay  himself  such  aggregated  sum  and  then  make  a 
warranty  deed  with  a  provision  therein  binding  the 
prior  lot  purchaser,  without  any  voice  in  the  matter, 
to  assume  and  pay  the  whole  amount.  But  if  Lindsay 
had  the  right  to  buy  that  taxbill  such  right  did  not 
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arise  from  the  contract  itself.  It  is  silent  on  that 
point.  It  arose,  if  at  all,  from  general  principles  of 
law  giving  to  an  individual  the  right  to  lawfully  buy  a 
vendible  thing.  A  discussion  of  that  theory  would  be 
academic;  for  under  this  record  Lindsay  did  not  buy 
the  taxbill — ^he  paid  the  taxbiU.  To  buy  is  not  to  pay. 
If  he  had  actually  bought  that  bill  then  we  would  con- 
front the  situation  whether  the  purchase  contract  for 
the  lot  contemplated  such  purchase  of  the  bill  and  its 
enforcement  in  full,  whether  void  or  not,  as  against 
the  purchaser  of  the  lot  by  means  of  the  option  to 
borrow  money  and  force  the  payment  of  the  borrowed 
money  by  an  assumption  in  the  warranty  deed  to  fol- 
low the  loan  under  that  option.  Since  we  rule  he  did 
not  buy  the  bill  it  is  not  necessary  for  us  to  determine 
the  question  of  what  rights  he  might  have  under  such 
hypothetical  purchase. 

We  may  say,  in  passing,  that  when  the  contract 
of  purchase  is  read  from  end  to  end  and  comer  to  cor- 
ner and  its  cold  letter  is  illuminated  and  made  alive 
by  existing  facts  and  circumstances  and  the  relations 
of  the  parties,  it  would  be  a  harsh  and  unnatural  con- 
struction of  the  contract  that  would  permit  Lindsay, 
while  he  was  defending  against  an  over-due  taxbill 
as  void,  to  sell  the  lot,  thereafter  carry  on  the  defense 
of  invalidity  and  then  (presto!  change!)  without  no- 
tice to  the  lot  purchaser  of  his  change  in  attitude,  or 
the  existence  of  any  overpowering  necessity,  turn 
about,  abandon  the  defense,  and  buy  the  bill  he 
claimed  was  invalid  at  the  time  he  sold  the  lot  and 
fasten  it  at  his  own  volition  with  its  accumulated  bur- 
dens upon  the  lot  as  a  valid  lien.  That  would  be  to 
make  of  the  purchase  contract  a  trap  to  catch  the  un- 
wary purchaser  by  the  heel.  Justice  to  Mr.  Lindsay 
in  this  ease  requires  us  to  save  him  from  the  imputa- 
tion of  making  such  a  contract,  for  the  contract  does 
not  read  that  way. 
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At  the  time  Waller  and  Arthur  contracted  to  buy 
this  lot  the  taxbill  was  three  years  old,  it  had  then 
been  in  suit  for  a  year  and  two  months.  Mr.  Lindsay's 
hostile  attitude  to  it  was  that  of  all  the  other  lot  own- 
ers on  the  street,  to-wit,  that  it  was  void.  He  then 
had  assumed  contractual  relations  with  his  attorneys 
to  defend  against  the  bill.  When  t^gs  were  in  that 
fix,  and  the  defense  in  full  vigor  and  controlled  by 
him,  he  made  a  sale  looking  to  a  payment  for  the  lot 
in  installments  running  for  many  months.  The  de- 
fense against  the  bill  might  fail,  since,  as  has  been 
aptly  (if  tartly)  said,  the  uncertainty  of  a  law  suit 
is  the  only  thing  certain  about  it.  Naturally  enough 
he  wanted  the  lot  to  carry  that  burden  and  take  that 
chance.  That  is  what  the  contract  means,  when  it 
says  the  purchasers  agree  to  pay  the  bill.  This  be- 
comes certain  when  we  consider  other  contract  provi- 
sions meaning  that  if  Lindsay  paid  any  taxes  or  liens 
the  amount  so  paid  by  him  was  to  be  reimbursed  to 
him  by  the  lot  purchasers  by  a  distribution  of  such 
amount  throughout  the  monthly  installments  with 
eight  per  cent  interest;  or,  if  he  exercised  his  option 
to  borrow  money  and  thereafter  convey  by  warranty 
deed  to  the  lot  purchasers,  such  payments  so  made  by 
him  on  taxes  and  liens  should  merge  in  the  amount 
of  the  loan  to  be  secured  by  a  deed  of  trust  and  be 
assumed  by  the  purchasers.  This  interpretation  of 
the  contract  allowed  Lindsay  to  pay  the  special  tax- 
bill  whenever  the  exigencies  of  the  suit  on  the  bill 
demanded  it.  Under  this  record  that  is  precisely  what 
he  did,  and  by  the  contract  the  amount  so  paid  by 
him  could  be  added  to  the  purchase  price  of  the  lot 
and  funded  in  a  loan  to  be  assumed  by  the  purchasers. 

Li  the  above  view  Mr.  Lindsay  violated  the  con- 
tract when  he  assumed  the  right  to  compel  the  pur- 
chaser to  repay,  not  only  the  amount  of  the  outlay  in 
the  compromise,  but  several  hundred  dollars  more, 
to-wit,  the  face  of  the  bill  and  its  accumulation  of 
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interest  at  ten  per  cent.  The  leaven  of  that  illegal 
excess,  carried  into  the  note,  leavened  the  whole  lump 
of  the  deed  of  trust.  That  instrument  had  no  legal 
right  to  existence,  and  did  not  bind  the  lot  purchaser. 
As  figs  do  not  grow  on  thorns,  or  sweet  water  flow  from 
a  bitter  fountain  in  nature,  so,  in  equity  a  super- 
structure of  legality  cannot  be  built  on  a  substratum 
of  illegality. 

(c)  Under  this  record  E.  M.  Lindsay  was  in 
legal  effect,  his  mother — only  one  person  acted  in  the 
so-called  loan,  deed  of  trust  and  foreclosure  and  he 
was  that  person.  The  eye  of  equity  cannot  see  her 
without  seeing  him.  It  must  look  through  him  to  see 
her  at  all.  Hence  notice  to  him  was  notice  to  her  and 
his  knowledge  was  hers.  We  cannot  hold  her  an  inno- 
cent party  in  the  loan  nor  an  innocent  purchaser  at 
the  sale.  The  equitable  yardstick,  then,  that  measures 
his  rights  measures  hers  and  she  may  not  with  full 
notice,  as  here,  hold  a  gift  fetched  to  her  by  his  hand. 

(d)  So,  under  this  record  the  purchase  contract 
contemplated  a  real  loan  of  real  money  really  bor- 
rowed— ^not  a  loan  in  name  only,  a  simulated  and  color- 
able contrivance.  Here  there  was  no  loan  at  all.  So, 
the  deed  of  trust  purporting  to  secure  the  imaginary 
loan  was  ill  of  the  same  infirmity  afflicting  the  loan. 
In  equity  it  was  a  mere  idle  aggregation  of  words,  a 
shell  to  be  broken  into  dust  by  the  hammer  of  the 
chancellor.  So,  a  sale  under  such  trust  deed  to  a  pur- 
chaser with  notice,  as  here,  conveyed  subject  to  the 
equitable  right  of  the  holder  of  the  lot  purchase  con- 
tract to  redeem,  unless  there  is  something  else  in  the 
case  defeating  redemption. 

(e)  It  is  earnestly  argued  there  is  something 
else  in  the  case  defeating  the  right  to  redemption.  It 
is  argued  that  plaintiff  cannot  redeem  because  of  es- 
toppel, because  of  negligence,  because  the  statement 
furnished  by  Lindsay  to  plaintiff  on  the  21st  of  March, 
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1907,  became  through  plaintiff's  subsequent  conduct 
in  the  nature  of  an  agreed  or  stated  account,  not  to  be 
thenceforth  challenged  by  plaintiff.  We  disallow  these 
contentions.    Because : 

(1)  As  to  estoppel  it  was  not  pleaded.  It  makes 
its  virgin  appearance  in  this  court.  It  is  trite  general 
doctrine  (with  exceptions  not  material  here)  that  a 
litigant  who  relies  on  estoppel  must  plead  estoppel. 
Moreover,  the  virtue  in  the  plea  of  estoppel  lies,  as  a 
general  rule,  in  the  proposition  that  the  facts  con- 
stituting the  estoppel  were  relied  on  by  the  party  to' 
be  affected,  caused  him  to  change  his  situation  or  in 
some  way  to  suffer  detriment  or  loss  by  reason  of 
such  reliance.  All  these  elements  are  wanting  in  the 
facts  of  this  case.  Lindsay  without  persuasion  of 
plaintiff,  with  wide  open  eyes,  for  his  own  by-ends  and 
purposes  voluntarily  took  the  wrong  road  and  travel- 
led it  to  the  end.  Plaintiff  said  nothing  to  him  and 
did  no  acts  in  pais  that  led  him  to  take  that  road.  The 
letters  of  March  16th  and  March  21st  show  beyond 
peradventure  that  he  made  up  his  own  mind  on  his 
own  knowledge  for  his  own  ends  and  acted  accord- 
ingly. There  had  been  a  disagreement  between  him 
and  plaintiff  over  the  amount  due  on  the  taxbill.  He 
cut  the  Gordian  knot  himself  and  took  his  own  course 
at  his  own  will.  There  would  be  no  estoppel  if  the 
pleading  warranted  that  defense. 

(2)  As  to  negligence.  The  rule  is  that  no  man 
is  entitled  to  the  aid  of  a  court  of  equity  when  that 
aid  becomes  necessary  by  his  own  fault.  That  doc- 
trine is  invoked  by  defendants.  The  full  statement 
of  the  facts  heretofore  made  must  be  our  justification 
for  omitting  an  extended  reference  to  them  or  a  pro- 
longed discussion  of  them.  We  rule  that  plaintiff's 
inattention  to  his  business  is  not  the  cause  of  and  gave 
no  rise  to  the  claimed  right  to  the  equitable  relief  here 
invoked.  Mr.  Lindsay,  without  any  negligence  on  plain- 
tiff's part  at  the  outset,  wrongfully  fastened  upon 


Digitized  by 


Google 


VOL.  242,  OCTOBER  TERM,  1911.  77 

Thompson  v.  Lindsay. 

him  a  simulated  loan  swollen  by  an  improper  excess 
of  indebtedness  in  violation  of  the  existing  contract. 
The  next  day  after  he  did  that  plaintiff  had  the  right 
to  sue.  And  the  right  was  not  lost  to  him  because  of 
mere  subsequent  inattention  and  slovenly  business 
conduct  from  March,  1907,  to  March,  1908,  keeping  him 
from  finding  it  out.  Suppose  he  had  found  it  out  at 
once,  could  he  have  awed  Lindsay  from  the  career  of 
his  humor f  Or  was  it  his  duty  to  try!  Take  a  homely 
case  to  illustrate:  If  Boe  notify  his  neighbor  Doe 
that  he  is  about  to  visit  or  has  visited  Doe's  henroost 
to  wrongfully  appropriate  or  has  wrongfully  appro- 
priated his  hens,  must  Doe  protest  at  once  or  lose  his 
right  to  pick  a  bone  with  Roe  in  court! 

(3)  Defendants  invoke  the  doctrine  appli- 
cable to  an  agreed  or  stated  account.  No  such  issue 
was  raised  by  the  pleadings  nor  would  the  facts  war- 
rant such  defense  if  it  had  been  raised.  Defendant 
Lindsay  was  not  lulled  into  the  belief  by  plaintiff  ^s 
silence  that  he  agreed  to  the  account.  His  letters  show 
that  plaintiff  was  not  agreeing  to  it.  So,  Lindsay  did 
not  wait  to  see  if  plaintiff  by  silence  would  agree. 
His  blow  followed  his  word  like  an  echo.  We  know 
of  no  rule  of  law  preventing  the  surcharging  and  falsi- 
fication even  of  a  stated  account.  We  prefer,  how- 
ever, to  let  our  ruling  rest  on  the  fafet  that  no  such 
issue  was  raised  by  the  pleadings,  hence  is  not  here. 

(f )  While  the  answer  pleaded  a  prior  judgment 
in  favor  of  Mrs.  Lindsay  in  ejectment  for  possession 
against  plaintiff's  tenant,  yet  such  judgment  is  not 
res  adjudicata  where  there  is  no  equitable  defense 
pleaded.  That  part  of  the  answer  together  with  the 
facts  sustaining  it  are  put  out  of  view. 

(g)  Complaint  is  made  because  the  decree  award- 
ed rents  and  possession  to  plaintiff.  The  testimony 
on  rental  value  went  in  without  objection.  With  some 
hesitation  we  rule  the  point  against  defendants.  We 
are  constrained  to  this  course  because  the  doctrine 
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of  equity  is  to  avoid  multiplicity  of  suits.  So,  when 
a  cause  is  in  equity  the  duty  of  the  chancellor  is  to 
give  rounded  and  perfect  relief,  although  in  doing  so 
that  relief  may  cover  matter  cognizable  at  law.  So, 
under  a  prayer  for  general  relief  all  relief  may  go 
which  the  proof  warrants  and  which  is  within  the  fair 
intendment  of  the  bill.  The  writ  of  restitution  and 
the  award  of  rents  were  plaintiff's  due  under  the  facts 
of  this  case  and  the  motions  for  a  new  trial  and  in 
arrest  do  not  clearly  raise  the  point  now  made  by  de- 
fendants. We  shall  not  disturb  the  decree  on  that 
score. 

(h)  Complaint  is  made  that  the  chancellor  did 
not  award  interest  on  the  amount  due  on  the  contract 
from  March  19, 1907,  down  to  the  rendition  of  the  de- 
cree. We  find  that  is  so  and  for  that  reason  and  to 
that  extent  the  judgment  is  reversed  and  remanded  to 
correct  that  error.  Plaintiff  invokes  and  was  entitled 
to  invoke  the  contract  of  purchase.  But  he  must  stand 
by  it  and  comply  with  it.  He  made  no  tender  that 
would  stop  the  running  of  interest  and  he  should  pay 
interest  according  to  the  contract  as  the  price  of  his 
decree. 

For  the  reason  stated  in  the  last  paragraph  of  the 
opinion  the  judgment  is  reversed  and  the  cause  re- 
manded with  directions  to  the  chancellor  to  compute 
the  interest  due  from  plaintiff  as  indicated  and  include 
it  in  the  redemption  price  found  due,  and  decree  ac- 
cordingly.   All  concur. 
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JAMES  J.  KILROY  v.  CITY  OF  ST.  LOUIS,  ADAM 
WACKMAN,  and  ST.  LOUIS  BREWING  AS- 
SOCIATION; ST.  LOUIS  BREWING  ASSOOL 
ATION,  Appellant. 

Division  One,  March  29,  1912. 

1.  JOINT  TORTFEASORS:  Nonsuit  as  to  One:  Motion  by  Other 
to  Set  Aside.  Where  the  owner  of  the  property,  the  lessee  in 
possession  and  the  city  have  been  Joined  as  defendants,  in  a 
suit  for  damages  to  a  pedestrian  on  the  sidewalk,  and,  after 
demurrers  to  the  evidence  offered  by  the  property-owner  and 
the  lessee  have  been  sustained,  the  plaintiff  has  taken  a  non- 
suit with  leave  as  to  them,  the  city,  though  a  Joint  tortfeasor, 
has  the  right  to  move  to  have  the  nonsuit  set  aside  as  to  the 
lessee  or  other  codefendant,  and  that  right  It  has  UDder  the 
statute  (Sec.  9801,  R.  S.  1909)  though  the  plaintiff  filed  no 
motion  to  set  aside  the  nonsuit. 

2.  SIDEWALK:  Possession  of  Premises:  Liability.  Where  the 
abutting  property  is  leased  and  has  been  for  twenty  years, 
yet  is  in  the  actual  occupancy  of  a  subtenant,  it  is  the  sub- 
tenant and  not  the  lessee,  if  either,  that  is  liable  for  damages 
for  injury  to  a  pedestrian  due  to  a  defective  sidewalk.  In 
such  case  the  lessee  is  in  constructive  possession  only,  and  not 
actual  possession,  and  the  liability  attaches  to  the  one  whose 
duty  it  is  to  keep  the  premises  in  order,  and  that  duty  devolves 
upon  him  who  is  in  actual  occupancy  with  immediate  control 
of  the  premises. 


3.  :  :    Liability  of  City.     Although  the  lessee  of 

the  abutting  premises  may  not  be  liable  for  injuries  to  a 
pedestrian  due  to  a  defective  covering  of  a  coal  chute  in  the 
sidewalk,  because  not  in  actual  possession  of  the  premises,  and 
a  demurrer  may  properly  be  sustained  as  to  it  on  that  ground, 
yet  the  city  may  be  liable,  and  a  nonsuit  as  to  the  lessee,  though 
properly  upheld  on  that  ground,  does  not  relieve  the  city  of  its 
liabiMty. 

Appeal  from  St.  Louis  City  Circuit  Court. — Hon.  W. 
M.  Kinsey,  Judge. 

Bevebsesd  akd  remanded  {with  directions). 
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Kehr  £  Tittman  and  Marion  C.  Early  for  appel- 
lant. 

(1)  The  abutting  owner  has  the  right  to  construct 
and  maintain  a  cellar  opening  in  the  sidewalk  and  he 
incurs  no  liability  by  placing  and  maintaining  it  there, 
provided  the  sidewalk  is  left  and  kept  in  reasonably 
safe  condition  for  public  travel.  Fehlhauer  v.  City,  178 
Mo.  635 ;  Gordon  v.  Peltzer,  56  Mo.  App.  599 ;  Jegglin 
V.  Boeder,  79  Mo.  App.  434.  (2)  The  action  is  for 
alleged  negligence  in  allowing  the  covering  or  grating 
of  the  coal  chute  to  become  worn  and  defective.  For 
such  negligence,  if  any  there  be,  the  occupant  at  the 
time  of  the  injury  is  alone  liable.  (3)  The  plaintiff's 
son  was  guilty  of  contributory  negligence  in  the  occur- 
rence complained  of  and  hence  plaintiff  was  properly 
nonsuited. 

Lambert  E.  Waither,  Robert  Burkham,  J.  O^More 
and  D.  J.  O'Keefe  for  respondent. 

(1)  The  city  had  the  right  to  move  that  the  non- 
suit ordered  as  to  its  codefendants  be  set  aside.  Dil- 
lon on  Mun.  Corp.  (5  Ed.),  sec.  1725;  Perringo  v.  St. 
Louis,  185  Mo.  274;  Eeedy  v.  Brewing  Ass*n,  161  Mo. 
523;  Carvin  v.  St.  Louis,  151  Mo.  334;  Wiggin  v.  St. 
Louis,  135  Mo.  558;  Benjamin  v.  Bailroad,  133  Mo. 
274;  Christman  v.  Meierhoffer,  116  Mo.  App.  46;  Dil- 
lon on  Mun.  Corp.  (5  Ed.),  sec.  1728;  B.  S.  1909,  sec. 
9801.  (2)  The  court  should  not  have  nonsuited  as  to 
appellant  (without  at  the  same  time  nonsuiting  as  to 
the  city)  for:  (a)  There  was  evidence  that  appellant 
was  in  possession  of  the  premises  at  the  time  of  the 
mjury  and  that  it  was  therefore  responsible  for  the 
defective  condition  complained  of;  (b)  There  was 
evidence  that  the  dangerous  condition  had  existed  for 
some  time  prior  to  the  date  of  the  injury  and  therefore 
appellant  was  liable  unless  it  appeared  that  the  defec- 
tive condition  arose  subsequent  to  any  letting.  Tate 
V.  Bailroad,  64  Mo.  149 ;  Mancuso  v.  City,  74  Mo.  App. 
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138;  Stoetzele  v.  Swearingen,  90  Mo.  App.  588;  Gor- 
don  V.  Peltzer,  56  Mo.  App.  599. 

VALLIANT,    J.— Plaintiff's    minor    son    feU 
through  a  hole  in  the  sidewalk  and  received  injuries 
to  his  person.    The  plaintiff  sues  for  damages  to  cover 
the  loss  of  his  son's  services  and  the  expenses  incur- 
red in  treating  him  for  his  injuries.    The  defendants 
are  Adam  Wackman,  the  owner  of  the  abutting  prop- 
erty ;  St.  Louis  Brewing  Association,  alleged  to  be  the 
lessee  in  possession;  and  the  city  of  St.  Louis,  the 
proprietor  of  the  street.    The  theory  of  the  plaintiff's 
petition  is  that  the  city  is  liable  because  it  owns  the 
street  and  is  charged  with  the  duty  of  exercising  ordi- 
nary care  to  keep  it  in  a  reasonably  safe  condition  for 
persons  passing  along  it;  that  Wackman,  the  owner, 
is  liable  because  he  caused  the  hole  to  be  made  in  the 
sidewalk;  and  the  Brewing  Association  is  liable  be- 
cause, as  tenant  in  possession,  it  maintained  the  hole 
in  an  unsafe  condition. 

The  cause  came  on  for  trial  before  the  court  and 
jury;  at  the  conclusion  of  the  plaintiff's  evidence  each 
of  the  defendants  asked  an  instruction  in  the  nature 
of  a  demurrer  to  the  evidence;  the  court  gave  an  in- 
struction asked  by  Wackman,  and  also  that  asked  by 
the  Brewing  Association,  but  overruled  that  asked  by 
the  city.  The  plaintiff  took  a  nonsuit  with  leave  as 
to  Wackman  and  the  Brewing  Association.  There- 
upon the  city  asked  leave  to  file  a  motion  to  set  aside 
the  nonsuit  as  to  the  Brewing  Association,  which  leave 
the  court  granted  and  on  a  further  motion  of  the  city 
the  court  granted  it  a  continuance  of  the  cause.  The 
plaintiff  did  not  file  a  motion  to  set  aside  the  nonsuit 
as  to  either  defendant.  Within  four  days  the  city  filed 
a  motion  to  set  aside  the  nonsuit  as  to  the  Brewing 
Association,  which  motion  the  court  sustained  and 
from  that  order  the  Brewing  Association  prosecutes 
this  appeal. 

242  Sup.— « 
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I.  The  first  question  is,  assuming  that  it  was  er- 
ror to  have  given  the  instruction  looldng  to  a  nonsuit 
in  favor  of  the  Brewing  Association,  had  the  city  a 
right  to  move  to  set  the  nonsuit  aside? 

The  general  rule  of  law  is  that  in  case  of  joint 
tortfeasors  they  are  jointly  and  severally  liable,  and 
the  party  wronged  may  sue  them  all  in  an  action  or 
he  may  sue  one  or  more  of  them  as  he  sees  fit,  and  the 
one  sued  has  no  right  to  complain  that  the  others  are 
not  sued,  because  each  is  liable  to  the  plaintiff  for  the 
wrong  done  by  all.  And,  for  the  same  reason,  if  all  the 
joint  tortfeasors  are  sued  in  one  action  the  plaintiff 
may,  if  he  sees  fit,  dismiss  his  suit  as  to  all  but  one 
and  that  one  would  have  no  right  to  complain.  And, 
as  a  general  rule,  if  judgment  goes  against  one  of 
several  joint  tortfeasors,  he  has  no  right  of  contri- 
bution from  the  others.  **The  general  rule  may  be 
found  in  the  maxim  that  no  man  can  make  his  own 
misconduct  the  ground  for  an  action  in  his  own  favor. 
If  he  suffers  because  of  his  own  wrongdoing  the  law 
will  not  relieve  him.  The  law  cannot  recognize  equi- 
ties as  springing  from  a  wrong  in  favor  of  one  con- 
cerned in  committing  it.  But  there  are  some  excep- 
tions to  the  general  rule  which  rest  upon  reasons 
at  least  as  forcible  as  those  which  support  the  rule 
itself.  There  are  cases  where,  although  the  law  holds 
all  the  parties  liable  as  wrongdoers  to  the  injured 
party,  yet  as  between  themselves  some  of  them  may 
not  be  wrongdoers  at  all,  and  their  equity  to  require 
the  others  to  respond  for  all  the  damages  may  be 
complete.  There  are  many  such  cases  where  the  wrongs 
are  unintentional,  or  where  the  party,  by  the  reason 
of  some  relation,  is  made  chargeable  with  the  conduct 
of  others."  [Cooley  on  Torts  (3  Ed.),  p.  254.]  In  a 
case  like  this  it  was  recognized  that  the  city  might 
come  within  that  exception  and  might  have  a  right  to 
its  action  against  a  codefendant  for  contribution  or 
reimbursement.    [Wiggin  v.  St.  Louis,  135  Mo.  558.] 
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In  that  case  the  city  and  the  owner  of  the  property 
abutting  on  the  street  were  sued  as  joint  wrongdoers ; 
there  was  a  judgment  in  favor  of  the  property  owner 
and  against  the  city  alone ;  the  city  appealed  and  one 
of  the  questions  was,  could  the  city  complain  of  the 
judgment  in  favor  if  its  codefendantt  It  was  held  that 
whilst  the  property  owner  and  the  city  had  a  common 
defense  as  to  certain  features  of  the  case,  yet  they 
were  antagonists  on  tlie  question  of  primary  liability 
for  the  plaintiff's  injuries,  and  that  since  the  judgment 
in  favor  of  the  city's  codefendant  would,  unless  re- 
versed on  appeal  or  writ  of  error,  be  conclusive 
against  both  the  plaintiff  and  the  city,  and  effectually 
bar  the  city's  right  of  actioi;  over  against  its  codefend- 
ant, therefore  it  was  held  that  the  city  could  appeal 
from  that  judgment.  The  theory  of  that  case  is  that 
although  the  city  was  liable  to  the  plaintiff,  yet  if  the 
negligence  of  the  property  o\\Tier  was  the  primary 
cause  of  the  injury,  the  city  had  the  right  to  satisfy 
the  judgment  and  then  sue  the  property  owner  for  the 
amount  it  had  been  forced  to  pay.  In  that  case  the 
court  discussed  a  section  of  the  city  charter,  section 
9,  article  16,  which  is  to  the  effect  that  in  a  case  of 
this  kind  where  the  city  is  liable  for  the  netjiigent  or 
wrongful  act  of  another  and  that  other  is  also  liable, 
the  plaintiff  cannot  sue  the  city  unless  he  joins  the 
other  party  also,  and  if  judgment  goes  against  both, 
satisfaction  shall  not  be  had  of  the  city  if  it  can  be  ob- 
tained of  the  other.  But  that  section  of  the  city  char- 
ter has  since  been  declared  unconstitutional  by  this 
court.  [Badgley  v.  St.  Louis,  149  Mo.  122.]  In  that 
case  it  was  said  that  whilst  the  Constitution  gave  the 
city  of  St.  Louis  authority  to  adopt  a  charter  of  its 
own  making  yet  it  was  only  for  the  purpose  of  city 
government,  and  the  charter  so  formed  was  required 
to  be  **in  harmony  with  and  subject  to  the  Constitu- 
tion and  laws  of  Missouri,*'  and  it  could  not  regulate 
the  practice  and  proceedings  in  the  State  courts.    But 


Digitized  by 


Google 


84         SUPREME  COURT  OF  MISSOUBI, 

Kilroy  v.  St  Louis. 

the  General  Assembly  in  1901  (Laws  1901,  p.  78) 
passed  what  is  now  section  9801,  Revised  Statutes 
1909,  applicable  to  all  cities  having  over  150,000  inhab- 
itants, which  provides  that  when  the  city  is  sued  in 
such  case  it  may  require  the  person  or  corporation 
which  committed  the  act  complained  of  to  be  joined  as 
a  party  defendant,  if  he  is  within  reach  of  the  process 
of  the  court.  This  statute  only  gives  the  city  the  right 
to  require  the  plaintiff  to  do  what  he  might  have  done 
without  being  required  if  he  had  so  chosen ;  the  effect 
of  the  judgment  rendered  for  or  against  one  or  both 
defendants  is  the  same  whether  they  were  joined  be- 
cause the  plaintiff  so  preferred  or  under  constraint 
of  the  statute.  In  either  event  the  judgment  in  favor 
of  one  and  against  the  other  would  be  binding  on  all 
and  would  bar  the  city's  right  of  action  against  its 
codefendant,  unless  reversed  on  appeal  or  writ  of  er- 
ror ;  hence  when  the  city  in  such  case  appeals  from  the 
judgment  against  it,  it  has  the  right  to  assign  for  error 
the  rulings  on  which  the  judgment  in  favor  of  its  co- 
defendant  were  based.  Therefore,  the  city  had  the 
right  in  this  case  to  move  the  trial  court  to  set  aside 
the  judgment  of  nonsuit  in  favor  of  the  Brewing 
Association,  and  when  the  court  sustained  the  motion 
it  opened  the  issues  as  to  that  defendant  for  a  new 
trial,  at  least  so  far  as  affects  the  city's  rights  against 
that  defendant.  Although  the  plaintiff  has  joined  the 
property  owner  and  the  city  as  codefendants,  yet  his 
right  to  a  judgment  against  the  city  does  not  depend 
on  his  right  to  a  judgment  against  the.  property  owner 
if  the  evidence  justifies  one  and  does  not  justify  the 
other.  His  failure  to  except  to  the  ruling  of  the  court 
which  forced  him  to  take  a  nonsuit  as  to  the  Brewing 
Association  precludes  him  from  a  judgment  in  this 
case  against  that  defendant,  but  does  not  preclude  the 
city  from  preserving  its  right  of  action  against  that 
defendant  by  showing,  if  it  can,  that  the  evidence  did 
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not  justify  the  ruling  of  the  court  in  forcing  the  non- 
suit. 

n.  We  turn  now  to  the  facts  of  the  case.  Plain- 
tiff ^s  son,  fourteen  years  old,  May  26,  1905,  passing 
along  the  north  side  of  Clark  avenue  in  front  of  build- 
ing No.  1629,  stepped  on  what  the  witnesses  call  a 
man-hole  in  the  sidewalk,  the  cover  of  which  broke, 
yielding  to  his  weight,  and  he  fell  through  the  hole 
into  the  cellar  and  received  injuries  to  his  person.  The 
hole  was  made  for  a  coal  chute,  through  which  the 
occupant  of  the  building  received  his  coal.  As  to  the 
condition  of  the  cover,  or  grating,  that  covered  the 
hole,  the  testimony  was  to  the  following  effect:  De- 
fendant Wackman,  called  as  a  witness  by  plaintiff, 
testified  that  he  was  the  owner  of  the  building,  had  had 
it  built,  and  the  coal  chute  was  constructed  at  the 
same  time  by  the  contractor  who  built  the  house ;  that 
in  1904  he  leased  the  premises  to  the  Brewing  Associ- 
ation, who  caused  a  new  front  to  be  put  into  the  build- 
ing and  a  new  cover  or  grating  over  the  coal  chute; 
the  grating  was  substantially  constructed,  the  frame 
of  cedar  and  the  slats  of  oak ;  it  would  naturally  last 
twenty  years.  Witness  observed  it  about  three  weeks 
before  the  accident  and  it  was  then  in  good  condition. 
The  plaintiff  testified  that  he  had  passed  the  premises 
four  to  six  times  a  day  for  three  months  prior  to  the 
accident  and  had  observed  for  that  space  of  time  the 
grating  was  in  bad  order,  the  slats  worn  and  in  a 
dangerous  condition.  The  boy  testified  that  just  be- 
fore stepping  on  the  slats  he  noticed  them  and  they 
seemed  in  good  condition.  But  as  to  the  condition  of 
the  grating  the  prominent  fact  is  that  when  the  boy 
stepped  on  it,  it  broke  and  he  fell  through  the 
hole.  If  it  had  been  in  good  condition  it  would  not  have 
broken  with  the  weight  of  an  ordinary  person.  Wack- 
man testified  that  at  the  date  of  the  accident  the  Brew- 
ing Association  was  lessee  in  possession  of  the  prem- 
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ises  and  had  been  for  twenty  years,  but  he  also  testi- 
fied that  the  building  at  the  time  of  the  accident  was 
in  the  occupancy  of  a  subtenant  of  the  Brewing  As- 
sociation who  kept  a  saloon  and  boarding  house  in  it. 
The  only  statement  in  the  petition  on  which  the 
Brewing  Association  is  sought  to  be  held  liable  is  that 
it  was  in  possession  of  the  premises,  had  control  of 
the  coal  chute  and  was  in  duty  bound  to  see  that  it  was 
kept  in  a  reasonably  safe  condition  for  persons  pass- 
ing over  it,  but  that  in  disregard  of  that  duty  it  suffer- 
ed the  coal  chute  to  become  and  remain  in  a  dangerous 
condition.  Although  the  Brewing  Association  was  les- 
see yet  if  the  premises  were  in  the  actual  possession 
and  occupancy  of  a  subtenant,  it  would  not  be  liable 
under  the  theory  of  the  petition.  The  only  witness  on 
this  point  was  Wackman.  Part  of  his  testimony  seems 
to  conflict  with  another  part.  In  his  examination  in 
chief  he  was  asked  who  was  tenant  of  the  premises 
during  the  year  1905 ;  he  answered  the  Brewing  Associ- 
ation ;  asked  if  it  made  use  of  the  coal  chute,  he  .an- 
swered he  did  not  know ;  asked  if  they  had  possession 
during  the  first  half  of  the  year  1905,  he  answered, 
**They  were,  they  have  had  a  lease  on  the  property 
for  twenty  years. '*  Witness  then  produced  the  lease. 
In  view  of  his  testimony  on  cross-examination  it  is 
evident  that  when  he  said  the  Brewing  Association 
was  in  possession  he  meant  the  constructive  possession 
that  follows  the  lease ;  it  was  in  possession  because  it 
had  had  a  lease  for  twenty  years.  The  witness  was  a 
defendant  in  the  suit  himself  and  was  very  willing  to 
throw  the  responsibility  off  his  own  shoulders;  the 
Brewing  Association  was  his  lessee  and  therefore  it 
was  in  possession.  Whether  or  not  a  party  is  in  pos- 
session is  often  a  mixed  question  of  law  and  fact.  The 
owner  of  a  house  is  in  contemplation  of  law  for  certain 
purposes  in  possession,  although  it  is  actually  occu- 
pied by  his  tenant.  But  when  the  inquiry  is,  whose 
duty  was  it  to  keep  the  premises  in  order?  the  answer 
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is,  it  was  his  duty  who  was  in  actual  occupancy  with 
immediate  control  of  the  same.  When  Wackman  on 
cross-examination  was  asked  who  was  in  the  occu- 
pancy of  the  building  at  the  time  of  the  accident  his 
answer  was:  **Why  the  brewery  had  a  subtenant  in 
there ;  I  forget — I  never  learned  his  name,  but  I  know 
that  he  was  a  saloon  keeper,  running  a  saloon  and 
boarding  house,  occupied  that  building.  Q.  In  other 
words  1629  and  1631  were  occupied  by  a  saloon  keep- 
er? A.  Occupied  by  a  saloon  keeper,  yes;  a  boarding 
house  keeper.^'  The  testimony  shows  the  distinction 
that  was  in  the  witness's  mind  between  technical  pos- 
session, and  actual  occupancy. 

The  burden  of  proving  that  the  Brewing  Associ- 
ation was  in  the  actual  possession  of  the  premises 
was  on  the  plaintiff  and  the  above  is  all  the  evidence 
that  there  was  on  that  point. 

Under  the  evidence  the  court  was  justified  in  giv- 
ing the  instruction  that  as  to  the  Brewing  Association 
the  plaintiff  was  not  entitled  to  recover,  and  it  was 
therefore  error  to  have  sustained  the  city's  motion  to 
set  aside  the  nonsuit. 

m.  Counsel  for  the  city  contends  that  if  the  in- 
struction in  favor  of  the  Brewing  Association  was 
right,  for  the  same  reason  the  instruction  for  a  non- 
suit asked  by  the  city  should  also  have  been  given, 
the  one  following  as  a  consequence  of  the  other. 

If  the  evidence  had  shown  that  the  Brewing  As- 
sociation was  in  the  occupancy  of  the  building  yet  the 
instruction  for  a  nonsuit  was  given  because  it  was  not 
shown  that  the  grating  over  the  coal  chute  was  in  bad 
order,  tiie  city's  contention  would  be  correct,  but  that 
was  not  the  case ;  the  Brewing  Association  was  let  off 
because  the  evidence  did  not  show  that  it  was  in  the 
occupancy  of  the  building. 

The  order  of  the  trial  court  sustaining  the  city's 
motion  to  set  aside  the  nonsuit  as  to  the  Brewing 
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Association  is  reversed,  and  the  cause  remanded  to 
the  circuit  court  with  directions  to  overrule  that  mo- 
tion, and  proceed  to  try  the  cause.    All  concur. 


CITY  OF  ST.  LOUIS  v.  A.  H.  HANDLAN  et  al.;  A. 
H.  HANDLAN,  HECTOR  A.  PIEDNOIR,  Jr., 
PAUL  BAKEWELL,  BUCKINGHAM  HOTEL 
COMPANY  and  SIMON  VAN  RAALTE,  Appel- 
lants. 

Division  One,  March  29,  1912. 

1.  BUILDING  LINE:  Straight  or  Boundary  Line:  Meaning  of 
Article  A.  The  city  charter,  by  authorizing  the  municipal  as- 
sembly to  establish  "a  building  line/'  did  not,  by  the  use  of  the 
article  o,  mean  a  straight  line,  but  simply  meant  that  it  should 
establish  a  limit  or  boundary  line.  It  would  be  a  strained, 
Illogical  and  narrow  construction  to  give  to  the  article  a  a  fixed 
and  unalterable  meaning.  The  words  ''a  building  line"  mean  at 
least  two  lines,  one  on  each  side  of  the  boulevard. 

2.  :  :  Irregular  Line:  Valid  Ordinance.  Boule- 
vards, either  by  the  historical  origin  and  development  of  the 
word,  or  by  the  present  general  method  of  their  construction, 
are  not  confined  by  straight  lines,  and  there  is  no  inherent 
reason  why  their  boundaries  should  be  so  confioed.  The  charter 
in  authorizing  the  municipal  assembly  by  ordinance  to  estab- 
lish "a  boundary  line"  to  a  boulevard, '  meant  that  houses  in 
certain  blocks  may  be  constructed  within  certain  distances 
of  the  boulevard  line  and  at  different  distances  in  other  bloclu. 

3.  BOULEVARD:  Building  Line  Restrictions:  Exemptions  of 
Certain  Properties:  Invalid  Ordinances.  In  the  face  of  a 
charter  provision  authorizing  the  city  to  ''establish  a  building 
line  to  which  all  buildings,  fences  and  other  structures  thereon 
shall  conform,"  an  ordinance  exempting  certain  abutting  proper- 
ties from  building  line  restrictions  and  authorizing  the  owners 
to  build  regardless  of  the  line  established,  and  requiring  all 
houses  or  other  buildings  hereafter  constructed  on  other  lots 
to  be  located  within  the  building  lines,  with  no  reason  given  or 
attempted  for  such  classification  of  properties,  is  invalid.  That  is 
a  capricious,  arbitrary  and  irregular  exercise  of  the  lawmaking 
power  confided  to  the  municipal  assembly.    It  is  a  classification 
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that  is  not  lawmaking  in  the  sense  of  making  one  rule  for  all 
within  the  scope  of  the  law.  It  lays  the  burden  upon  some 
property  holders  and  exempts  it  from  others. 

Appeal   from    St.    Louis    City  Circuit  Court. — Hon. 
Robert  M.   Foster  and   Hon.    George  H.  Williams, 

Judges. 

Bevebsed. 

Hornshy,  Collins  d  Chappelle  for  appellants. 

Ordinances  numbered  20729  and  21162  are  void 
in  that  they  are  not  in  conformity  with  the  city  char- 
ter, and  the  final  judgment  founded  on  said  ordinances 
is  also  void  for  the  reasons  that:  (1)  Said  ordi- 
nances attempt  to  establish  several  building  lines  in 
West  Pine  boulevard,  although  the, charter,  section  1, 
article  6,  authorizes  but  one  such  building  line.  (2) 
Said  ordinances  attempt  to  exempt  certain  parcels  of 
ground  fronting  on  said  street  from  the  restrictions 
of  said  ordinances,  although  the  city  charter  author- 
izes no  such  exemptions. 

Lambert  E.  Walther,  Elmer  E.  Pearcy,  C.  W. 
Bates  and  C.  P.  Williams  for  respondent. 

(1)  The  amended  petition  did  not  state  a  new 
cause  of  action  because  of  the  exemption  of  an  addi- 
tional seventy-three  feet  of  the  property  of  the  Buck- 
ingham Hotel  Company  from  the  building  line.  Rail- 
road V.  Reinhardt,  14  Ind.  App.  588 ;  Railroad  v.  Jones, 
103  Ind.  386;  Railroad  v.  Clark,  121  Mo.  200;  Wind- 
ham V.  Litchfield,  22  Conn.  226 ;  Martin  v.  Railroad, 
220  HI.  97;  Syracuse  v.  Stacey,  8.6  Hun,  441;  Darrow 
V.  Railroad,  169  Ind.  104;  McClarren  v.  School,  169 
Ind.  140;  Robinson  v.  Railroad,  174  Pa.  St.  199;  Rail- 
road V.  Water  Co.,  10  Ky.  175.  Each  separate  owner 
of  property  is  to  be  considered  separately  in  a  suit 
of  this  character.     He  is  independent  of  the  other 
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owners  of  property  taken  as  to  the  question  of  dam- 
ages and  benefits  to  his  property,  and  cannot  complain 
of  injuries  affecting  other  defendants  in  the  case, 
which  have  no  application  to  his  own.  Kansas  City 
V.  Smart,  128  Mo.  293;  City  v.  Lanigan,  97  Mo.  180. 
If  such  exemption  did  constitute  a  change  in  the  cause 
of  action,  the  only  party  that  could  complain  would 
be  the  owner  of  the  property  exempted,  that  is,  the 
Buckingham  Hotel  Company,  and  it  has  waived  its 
right  to  object  on  this  ground  by  entering  its  volun- 
tary appearance  as  a  defendant  in  this  case,  filing  ex- 
ceptions to  the  commissioners*  report,  and  going  to 
trial  upon  the  merits.  St.  Louis  v.  Gleason,  89  Mo. 
72;  Grymes  v.  Mill  Co.,  Ill  Mo.  App.  361;  Walker  v. 
Railroad,  193  Mo.  453 ;  Railroad  v.  Donovan,  149  Mo. 
101.  (2)  The  charter  does  not  contemplate  that  in  the 
establishment  of  ^  building  line  along  a  boulevard, 
such  line  must  be  at  a  uniform  distance  from  the  road- 
way. Such  an  interpretation  of  the  charter  would 
make  it  practically  impossible  for  the  city  to  ever 
change  a  street  upon  which  improvements  have  already 
been  made,  into  a  boulevard.  The  result  and  conse- 
quence of  any  particular  interpretation  may  properly 
be  considered  as  a  guide  to  the  probable  intent  of  the 
language.  State  ex  rel.  v.  Slover,  126  Mo.  661.  The  in- 
tent of  the  framers  of  the  charter  amendments,  as 
gathered  from  the  instrument  itself,  when  applied  to 
the  facts  of  this  case,  clearly  negatives  the  idea  that 
the  building  line  on  either  side  of  the  roadway  must 
be  at  a  uniform  distance  therefrom.  Art.  6,  sec.  1, 
Charter  of  St.  Louis;  St.  Louis  v.  Hill,  116  Mo.  527. 

LAMM,  J. — ^In  June,  1902,  an  ordinance  went  into 
effect  in  St.  Louis  entitled,  **An  ordinance  to  establish 
West  Pine  boulevard  as  a  boulevard,  *'  there  being  at 
that  time  an  east-and-west  street  in  that  city  known 
as  **West  Pine  boulevard '*  running  from  Grand  ave- 
nue to  Kingshighway.  The  ordinance  object  was  to 
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make  a  real  boulevard  out  of  a  real  street  then  desig- 
nated (on  paper  only)  as  a  boulevard. 

Counting  on  that  ordinance,  condemnation  pro- 
ceedings were  commenced  by  the  city  in  January,  1903, 
in  the  St.  Louis  Circuit  Court,  whereby  damages  and 
benefits  were  to  be  assessed  and  collected  and  the 
boulevard  established  by  the  exercise  of  the  right  of 
eminent  domain.  After  certain  steps  in  that  case  the 
city  in  July,  1903,  passed  another  ordinance  purport- 
ing to  amend  the  first  one  by  striking  out  the  old  and 
inserting  a  new  title,  viz.:  **An  ordinance  to  change 
the  street  now  designated  as  West  Pine  boulevard  into 
a  boulevard.*'  Other  changes  were  made  to  make  it 
conform  to  the  new  title,  and  yet  another  whereby  cer- 
tain property  exemptions  in  the  old  ordinance  were 
enlarged  by  the  new. 

Afterwards  in  April,  1904,  the  city  filed  an  amend- 
ed petition  setting  up  both  the  old  and  the  new  ordi- 
nances and  counting  on  both.  Thereafter  such  steps 
were  taken  as  resulted  in  the  appointment  of  commis- 
sioners to  assess  benefits  and  damages,  followed  by  a 
report  of  those  commissioners,  exceptions  to  that  re- 
I)ort  on  the  part  of  certain  property  owners,  a  ruling 
on  those  exceptions,  whereby  the  report  was  amended, 
and  (as  amended)  approved,  and  finally  a  judgment 
in  favor  of  the  city.  From  that  judgment  certain 
interested  property  owners  appeal. 

In  this  court  on  motion  of  the  Thrift  Realty  Com- 
pany it  was  substituted  for  appellant  Hector  A. 
Piednoir,  for  the  reason  that  since  the  appeal  it  ac- 
quired by  purchase  the  land  then  owned  by  Piednoir 
and  affected  by  the  judgment. 

One  question,  a  primary  one,  is,  should  the  judg- 
ment be  reversed  because  there  are  several  building 
lines  established  by  the  ordinances,  whereas  (it  is 
argued)  under  the  charter,  there  could  be  but  one  on  a 
boulevard?  Again,  both  ordinances  exempt  certain 
fronting  lots  and  parcels  of  ground  from  ordinance 
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restrictions,  whereas  (it  is  argued)  the  charter  author- 
izes no  such  exemptions.  On  one  or  both  of  said 
grounds  are  the  ordinances  void  and  the  judgment  er- 
roneous! 

There  are  other  interesting  questions  here.  In 
all  there  are  six  main  and  several  subsidiary  proposi- 
tions discussed  in  briefs,  all  of  them,  except  the  fore- 
going, relating  to  alleged  errors  in  procedure.  It  is 
manifest,  however,  that  if  the  ordinances  on  which 
the  suit  is  grounded  are  void  as  contended,  then  mere 
questions  made  on  this,  that,  or  the  other  phase  of  the 
proceedings  are  not  regularly  reached  and  should  be 
reserved  until,  becoming  vital  in  some  other  case, 
they  call  for  judicial  determination.  Accordingly  to 
that  primary  question,  lying  at  the  door-way,  we  ad- 
dress ourselves. 

The  determination  of  that  question  seeks  cer- 
tain provisions  of  the  charter  and  of  the  two  ordi- 
nances assailed. 

The  material  charter  provisions  are: 

**The  Municipal  Assembly  may,  by  ordinance 
recommended  by  the  board  of  public  improvements, 
establish  and  open  boulevards,  or  change  existing 
streets  into  boulevards,  and  fix  the  width  thereof,  and 
the  manner  of  laying  out  and  improving  the  same; 
and  may  regulate  the  traffic  thereon,  and  may  exclude 
heavy  driving  thereon  or  any  kind  of  vehicle  there- 
from, and  may  exclude  and  prohibit  the  erection  or 
establishment  or  maintenance  of  any  business  house, 
or  the  carrying  on  of  any  business  vocation  on  the 
property  fronting  on  such  boulevard,  and  may  estab- 
lish a  building  line  to  which  all  buildings,  fences,  or 
other  structures  thereon  shall  conform.  And  may  pro- 
vide for  grading,"  etc. 

Turning  to  the  two  ordinances  held  in  judgment, 
they  outline,  as  said,  a  scheme  for  changing  that  part 
of  Pine  between  Grand  and  Kingshighway  into  a  boul- 
evard.   By  some  provisions  they  forbid  heavy  hauling, 
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the  use  of  heavy  vehicles  and  those  not  having  springs, 
the  driving  of  herds  of  cattle  and  droves  of  horses, 
sheep  and  hogs  thereon,  etc.  By  still  another  the  erec- 
tion, establishing  or  maintaining  upon  the  property 
fronting  on  said  boulevard,  **  where  said  building  line 
has  been  established,''  of  any  business  house,  is  for- 
bidden. By  still  another  provision  -is  made  for  beauti- 
fying the  boulevard  with  shrubbery,  etc. 

Coming  closer  to  the  point  the  ordinances  lay 
down  eight  different  building  lines.  On  the  north  of 
the  boulevard  these  lines  vary  from  thirty-five  to  for- 
ty-five feet  distant  from  the  north  line  of  the  boule- 
vard, to- wit:  Thirty-five  feet  between  Grand  and 
Sarah,  forty  feet  between  Sarah  and  Boyle,  and  Torty- 
five  feet  between  Boyle  and  Kingshighway.  On  the 
south  they  vary  from  thirty  to  forty-five  feet,  to-wit : 
thirty-five  feet  between  Grand  and  Spring,  thirty  feet 
between  Spring  and  Vandeventer,  thirty-five  feet  be- 
tween Vandeventer  and  Boyle,  forty  feet  between 
Boyle  and  Newstead,  and  forty-five  feet  between  New- 
stead  and  Kingshighway. 

The  ordinances  further  provide  that  of  the  abut- 
ting property  on  the  proposed  boulevard  four  parcels, 
aggregating  930  feet  and  four  inches,  are  exempted 
by  specific  descriptions  from  building  line  restrictions. 
These  exemptions  cover  the  property  of  four  named 
owners.  Further  that  (quoting)  **all  houses  or  build- 
ings thereafter  to  be  erected  on  said  West  Pine  boule- 
vard, except  as  hereinafter  provided  for,  shall  be  lo- 
cated within  the  building  lines ;^^  and  then  goes  on  to 
say  that  **the  establishment  of  this  building  line  shall 
not  compel  the  removal  of  the  structures  which  now 
exist  upon  the  lots  and  extend  beyond  said  line,  and 
the  same  may  remain  advanced  beyond  said  line  to  the 
extent  now  existing  at  the  option  of  the  present  own- 
ers thereof,  their  heirs,  executors,  administrators,  or 
assigns." 
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The  foregoing  is  enough  of  the  record  to  decide 
the  proposition  now  up. 

(a)    Do  the  zigzag  contour  lines  of  the  proposed 
boulevard  invalidate  the  ordinances! 

(1)  It  is  argued  that  the  charter  authorizes  an 
ordinance  establishing  **a  building  line/*  That  the 
meaning  of  that  phrase  is  one  straight  line  on  each  side, 
and  stress  is  put  upon  the  use  of  the  indefinite  article 
**a."  It  is  not  worth  while  to  try  to  conceal  (or  ex- 
plain) my  indisposition  to  be  drawn  into  a  judicial 
exposition  of  the  meaning  and  office  of  the  indefinite 
article  **a.''  We  could  hardly  come  by  the  true  and 
broad  intendment  of  the  charter  by  such  a  discussion, 
however  refined,  accurate  and  learned.  In  jurispru- 
dence, as  in  the  other  affairs  of  mankind,  a  mountain 
should  not  be  made  out  of  a  mole  hill.  Those  judges 
who  strain  at  gnats  are  in  the  same  category  of  those 
who  swallows  camels  (Matt,  xxiii.  24.)  It  is  likely  the 
lawmaker  cunningly  hid  away  the  meaning  of  his  law 
in  a  word  of  not  only  one  syllable  but  of  one  letter — 
a  meaning  to  be  got  at  by  boring  with  a  gimlet  of 
grammatical  construction?  That  would  be  to  try  to 
stand  a  cone  on  its  apex.  It  would  be  multum  in  parvo 
with  a  vengeance,  indicating  a  legislative  power  of 
condensation  hitherto  undreamed  of.  Appellants* 
counsel  concedes  that  two  lines  are  meant  by  the  char- 
ter language  and  this  although  the  word  *'line**  is  used 
in  the  singular  number.  That  concession  is  due  to  the 
very  reason  of  the  thing,  since  there  are  two  sides 
to  every  boulevard  and  therefore  two  building  lines 
both  of  which  must  be  within  the  purview  of  the  law. 
Reason  therefore  teaches  us,  concedes  counsel  in  ef- 
fect, that  the  phrase  **a  building  line'*  means  two 
building  lines.  Does  not  the  same  reason  teach  us  that 
if  the  lawmaker  had  meant  two  straight  lines  he  would 
have  said  sot  The  word  ^*line,"  in  and  of  itself,  may 
(but  does  not  necessarily)  mean  a  straight  line,  even  in 
mathematics,  and  certainly  not  in    everyday  speech. 
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Hogarth's  line  of  beauty  was  a  combination  of  curves 
somewhat  like  cupid's  bow.  We  speak  of  a  boundary 
line,  but  we  do  not  mean  in  all  cases  a  straight  line. 
We  speak  of  a  line  fence  and  may  mean  a  Virginia 
wonn  fence — a  zigzag  fence.  We  speak  of  a  bee  line 
and  then  we  mean  a  straight  one.  The  subject-matter 
must  be  looked  to  to  see  whether  **line''  means  a 
straight  line.  As  used  in  the  charter  we  think  the 
word  means  a  mark  of  division  or  demarkation,  an  out- 
line or  contour,  a  limit  or  boundary.     [Vide,  Web.] 

Since  there  is  no  disputing  about  tastes  {De  gus- 
tihus,  etc.)  it  is  not  worth  while  to  argue  that  good 
taste  requires  a  straight  building  line  in  a  street  recon- 
structed for  travel  as  well  as  beauty  and  pleasure 
to  the  eye.  Jones  may  like  straight  lines;  Brown, 
curves ;  Smith,  broken  lines.  The  legislative  mind  may 
prefer  a  combination  of  all — a  fantastic  or  rococo 
style. 

(2)  Is  there  anything  in  the  word  ** boulevard' ' 
that  necessarily  means  straight  building  lines?  Let 
us  look  into  that.  It  was  once  a  warlike  term,  and 
meant  the  flat  top  of  a  bulwark  or  rampart — the  for- 
tified wall  roundabout  a  city.  For  all  I  know  Belshaz- 
zar,  the  son  of  gr6ss-eating  Nebuchadnezzar,  drove  his 
chariots  on  the  walls  of  Babylon  and  hurled  defiance 
at  his  foes.  If  he  did  he  drove  on  a  boulevard.  As 
though  beating  a  sword  into  a  plowshare  or  a  spear 
into  a  pruning  hook,  we  are  told  by  scholars  tlhat  when 
m  the  course  of  time  a  city's  obsolete  walls  were  razed, 
the  space  occupied  by  th,e  foundations  was.  frequently 
turned  into  a  street  or  avenue  for  the  use  and  pleasure 
of  citizens,  and  that  the  name  boulevard  was  given  to 
such  street  out  of  respect  to  and  to  connect  it  with  its 
original  use.  Thereto  all  the  lexicographers  agree 
(g.  v.).  Gradually  its  meaning  was  modified  and  en- 
larged until  now  it  means  a  street  constructed  with 
parklike  features,  a  wide  street,  or  a  street  encircling 
8  town,  one  with  sides  or  center  for  shade  trees,  flow- 
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ers,  seats,  etc.,  and  not  used  for  heavy  teaming.  [Howe 
V.  Lowell,  171  Mass.  1.  c.  580-1.]  A  broad  street,  prom- 
enade or  walk  planted  with  rows  of  trees,  a  broad  ave- 
nue in  or  around  a  city — one  specially  designed  for 
pleasure  walking  or  driving.  [West  Chicago  Park 
Comm^Ts  V.  Farber,  171  111.  1.  c.  160-1.]  ''.  .  .  So 
the  word  'boulevard,*  which  originally  indicated  a  bul- 
wark or  rampart,  and  was  afterwards  applied  to  a 
public  walk  or  road  on  the  site  of  a  demolished  forti- 
fication, is  now  employed  in  the  same  sense  as  public 
drive.**  [People  ex  rel.  v.  Green,  52  How.  Pr.  1.  c. 
445.] 

It  is  manifest  that  the  military  walls,  known  as 
boulevards,  were  not  confined  by  straight  lines  and 
there  is  no  inherent  reason  why  the  pleasure  drives 
on  the  site  of  such  demolished  fortifications  should  be 
confined  by  straight  lines.  As  the  idea  of  a  boulevard 
is  borrowed,  was  not  the  character  of  its  sides  also 
borrowed  from  the  original?  May  we  not  assume  to 
know  as  a  matter  of  common  knowledge  that  many  a 
boulevard  is  of  irregular  dimensions  and  sides,  some- 
times a  drive  with  wide  borders  which,  a  little  further 
on,  swells  into  a  wide  street  with  irregular  sides  and 
parklike  proportions  and  effects?    We  think  so. 

The  point  is  ruled  against  appellants. 

(b)  Do  the  ordinances  violate  the  charter  because 
of  their  exemptions? 

The  provision  of  that  instrument  giving  to  the 
municipal  legislature  power  to  pass  ordinances  relat- 
ing to  establishing  building  lines  on  boulevards  runs 
in  these  words:  *'and  may  establish  a  building  line 
to  which  all  buildings,  fences  or  other  structures  there- 
on shall  conform."  The  ordinances  in  question  estab- 
lished a  building  line  and  in  the  same  breath  exempted 
certain  properties  from  the  established  line.  The  own- 
ers of  those  exempted  properties  were  authorized  to 
build  regardless  of  the  line  established  and  to  that  ex- 
tent the  ordinances  fly  in  the  face  of  both  the  language 


Digitized  by 


Google 


VOL.  242,  OCTOBEB  TEEM,  1911.  97 

St.  Louis  V.  Handlan. 

and  intendment  of  the  charter.  No  reason  is  given 
or  attempted  for  such  classification  of  properties  and 
we  know  of  none  that  could  be  given,  where  the  ordi 
nances  (as  here)  do  not  require  existing  structures  to 
be  razed.  No  ordinance  can  make  fish  of  one  and  fowl 
of  another  in  the  same  natural  class  and  be  valid. 
To  loose  one  and  bind  another  abutting  property  owner 
is  not  lawmaking  in  the  sense  of  making  one  rule  for 
all  \vdthin  the  scope  of  the  law.  It  ignores  the  primal 
lawmaking  idea  of  equality  and  uniformity.  It  is  a 
mere  capricious,  arbitrary  and  irregular  exercise  of 
the  lawmaking  power  confided  to  the  municipal  assem- 
bly. The  benefits  of  the  ordinances  are  unequally  dis- 
tributed among  the  property  owners  from  Grand  to 
Kmgshighway,  and  its  burdens  are  unequally  laid  on 
the  necks  of  the  same  property  owners.  Evil  would 
be  the  fruit  if  the  precedent  were  established  for  such 
transparent  favoritism.  If  the  named  exemptions  are 
to  be  allowed,  then  why  not  (as  put  by  appellant's 
counsel)  indefinitely  extend  them,  exempt  most  of  the 
property  owners  and  thereby  buy  peace  for  the 
scheme?  Or  the  powerful  be  loosed  and  the  weak 
bound? 

We  think  the  ordinances  violate  the  charter  pro- 
vision quoted  and  are  void.  It  is  not  necessary  to 
cite  authority  for  the  trite  doctrine  that  a  void  ordi- 
nance is  equivalent  to  none  at  all  and  that  where  a 
conrt  proceeding  cannot  go  on  without  an  ordinance, 
as  here,  a  valid  one  is  essential  to  the  court's  jurisdic- 
tion. Damages  and  benefits  must  needs  be  assessed 
in  view  of  property  restrictions  affecting  the  street 
as  a  street.  It  follows  that  the  mischiefs  flowing  from 
the  invalidity  of  these  ordinances  permeate  the  judg- 
ment rendered. 

As  the  ordinances  are  invalid  other  questions  are 
not  reached.    The  judgment  is  reversed.    All  concur. 

242  Sup.— 7 
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OTTO  PRESS  V.  ALEXANDER  PENNY  and 
JOHN  GENTLES,  Appellants. 

DIvUlon  One,  March  29,  1912. 

1.  EASEMENT:  of  Abutting  Proprietor  In  Street.  An  abutting 
proprietor  has  an  easement  of  access  in  the  street  which  is  as 
much  property  as  the  land  to  which  it  pertains. 

2.  NEGLIGENCE:  Injury  of  Pedestrian  on  Sidewalk:  Liability 
of  Abutting  Owner.  The  defendants,  who  were  tenants  In 
possession  of  a  building  abutting  on  a  busy  street,  employed 
an  independent  contractor  to  take  down  a  framed  muslin  sign 
tacked  above  the  first  story  of  defendants*  building.  While 
drawing  a  nail  an  employee  of  the  contractor  fell  from  a  ladder 
resting  upon  the  sidewalk  and  injured  the  plaintiff,  a  passer-by. 
Heldy  that  the  work  itself,  performed  at  the  time  and  place 
mentioned,  was  not  of  such  kind  as  to  render  the  defendants 
liable  for  injury  growing  out  of  its  proper  performance. 

3.   :   Maintaining  Dangerous  Condition  on  Property.     An 

owner  who  contracts  for  the  creation  of  a  condition  on  his 
property  which  Is  dangerous  to  third  persons  will  be  liable  for 
injuries  resulting  therefrom. 

4.  NEGLIGENCE:  Of  Independent  Contractor:  Injury  to  Pede- 
strian on  Sidewalk:  Liability  of  Abutting  Owner.  A  tenant 
in  possession  of  a  building  abutting  on  a  street  is  not  liable 
for  injury  to  a  pedestrian  on  the  sidewalk  caused  by  the  neg- 
ligence of  a  workman  employed  by  an  independent  contractor  in 
taking  down  a  sign  on  the  outside  of  the  building.  • 

BOND,  C,  concurs  in  the  result  for  the  sole  reason  that  the 
work  was  not  such  as  is  ordinarily  "attended  with  danger," 
and  hence  the  owner  incurred  no  liability  by  letting  it  to  a 
competent  contractor. 

WOODSON,  J.,  concurs  for  two  additional  reasons:  first,  because 
the  record  shows  that  plaintiff's  injuries  were  the  result  of 
accident  and  not  of  negligence;  second,  because  even  though 
it  be  conceded  that  his  injury  was  the  result  of  negligently 
pulling  the  nail,  yet  it  cannot  be  said  that  the  defendants 
or  the  contractors  could  have  reasonably  foreseen  such 
result. 


Appeal  from  the  St.  Louis  City  Circuit  Court. — Hon. 
C.  C.  Allen,  Judge. 

Reversed. 
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Watts,  Williams  d  Dines,  W.  B.  Gentry  and  James 
C.  McBaine  for  appellants. 

(1)  The  finding  and  judgment  should  have  been 
for  defendants.  1st.  Because  there  was  no  negligence 
on  the  part  of  any  one  proven  in  this  case  which 
caused,  or  contributed  to  cause,  the  plaintiff  to  be  in- 
jured. The  undisputed  facts  show  that  the  injury  to 
plaintiff  was  the  result  of  an  unforeseen  accident,  for 
which  nobody  was  liable.  2d.  The  defendants  are  not 
liable  in  this  case  for  the  acts  of  Rule,  even  if  the  court 
should  find  that  Rule's  negligence  injured  the  plaintiff. 
Rule  was  employed  by  an  independent  contractor  and 
the  defendants  had  no  control  whatever  over  him.  In- 
dependence V.  Slack,  134  Mo.  66 ;  Loth  v.  Theater,  197 
Mo.  354;  Richmond  v.  Sitterding,  111  Va.  354;  Cren- 
shaw V.  Ullman,  113  Mo.  633 ;  Williamson  v.  Fischer, 
50  Mo.  178;  Homer  v.  Nicholson,  56  Mo.  220;  Ben- 
jamin v.  Railroad,  133  Mo.  274;  Long  v.  Moon,  107 
Mo.  334;  Strauss  v.  Louisville,  55  S.  W.  1075;  McCarty 
v.  Parish,  36  Am.  Rep.  320;  Hexamer  v.  Webb,  101 
N.  Y.  577;  Johnson  v.  Helbing,  92  Pac.  360;  Geist  v. 
Bothschild,  90  111.  App.  324;  Boomer  v.  Wilbur,  176 
Mass.  482;  Smith  v.  Exchange,  91  Wis.  360;  Symonds 
V.  Directors,  105  Md.  254;  DeForest  v.  Wright,  2  Mich. 
368;  McNulty  v.  Ludwig,  100  N.  Y.  Supp.  703;  Massey 
V.  Gates,  39  So.  142;  Neumeister  v.  Eggert,  52  N.  Y. 
Supp.  481;  Francis  v.  Johnson,  127  Iowa,  391;  San- 
ford  V.  Railroad,  33  L.  R.  A.  564;  HiUiard  v.  Rich- 
ardson, 63  Am.  Dec.  743 ;  Scammon  v.  Chicago,  25  111. 
424.  (2)  The  action  of  the  court  in  ruling  on  the 
declarations  of  law  submitted,  showed  that  the  court 
tried  the  case  on  the  wrong  theory. 

Percy  Werner  and  A.  G.  Dohie  for  respondent. 

(1)  There  are  three  theories,  on  either  of  which 
a  finding  for  plaintiff  can  be  sustained :  First,  negli- 
gence of  the  contractor's  servants  in  handling  the  lad- 
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der  on  the  public  sidewalk;  second,  the  necessary  use 
of  the  sidewalk  at  the  place  and  time  in  question  for 
the  purposes  for  which  Scott  and  Wolff  Painting  Com- 
pany was  employed  by  appellants ;  third,  the  creation 
of  a  nuisance  on  the  public  sidewalk.  (2)  The  rule 
that  one  employing  an  independent  contractor  is  not 
himself  liable  for  an  injury  to  a  third  person  is  sub- 
ject to  the  qualification  that  the  work  which  the  inde- 
pendent contractor  is  to  do  is  neither  unlawful  in  it- 
self nor  dangerous  to  others.  Independence  v.  Slack, 
134  Mo.  75 ;  Peters  v.  Railroad,  131  S.  W.  917 ;  Thomp- 
son on  Negligence,  sec.  621 ;  Curtis  v.  Kiley,  153  Mass. 
123.  (3)  Defendant  was  liable  for  injuries  caused  by 
the  servants  of  the  Scott  and  Wolff  Painting  Company, 
in  removing  the  sign  from  in  front  of  the  building  in 
question.  Loth  v.  Theater,  197  Mo.  328;  O'Hara  v. 
Gas  Co.,  131  Mo.  App.  428;  French  v.  Coal  Co.,  81 
N.  E.  265;  McHarge  v.  Newcomer,  117  Tenn.  595; 
Bridge  Co.  v.  Steinbrock,  61  Ohio  St.  215.  It  being 
necessary  to  place  the  ladders  on  a  public  sidewalk 
in  the  busiest  part  of  the  city,  defendants'  contract 
with  the  painting  company  was  to  do  that  which  was 
not  only  dangerous  to  the  public,  but  also  unlawful. 
Pollock  on  Torts  (Webb's  Am.  Ed.),  p.  624;  Ellis  v. 
Gas  Co.,  2  El.  &  B.  767;  2  Cooley  on  Torts  (3  Ed.), 
pp.  1088-93.  The  above  propositions  are  supported  by 
the  very  authorities  cited  by  appellants.  See,  also,  16 
Am.  and  Eng.  Ency.  Law  (2  Ed.),  196-7;  Houghton 
V.  Lumber  Co.,  14  L.  R.  A.  (N.  S.)  913;  Water  Co. 
V.  Ware,  16  Wall.  566.  (4)  Setting  up  two  ladders  on 
a  sidewalk  in  midday  on  a  busy  thoroughfare  and  al- 
lowing two  men  to  mount  these  ladders  and  attempt 
to  handle  a  large,  cumbersome,  unwieldy  muslin  sign, 
in  windy  weather,  constituted  a  nuisance.  Waller  v. 
Ross,  100  Minn.  7.  (5)  The  exceptions  to  the  rule 
exempting  an  employer  from  liability  for  the  negli- 
gence of  the  servants  of  an  independent  contractor, 
include  cases,  first,  where  the  employer  contracts  to 
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have  something  done  which  obviously  exposes  others 
to  peril;  second,  where  the  work  contracted  for  di- 
rectly results  in  a  nuisance  flowing  therefrom;  and, 
third,  where  the  party  engaging  the  independent  con- 
tractor is  under  a  legal  duty  to  see  that  the  work  is 
properly  performed.  2  Cooley  on  Torts,  pp.  1088- 
1097;  Woodman  v.  Metr.  R.  Co.,  149  Mass.  335;  Curtis 
V.  Kiley,  153  Mass.  123;  Robbins  v.  Chicago,  71  U.  S. 
657;Kampmanv.  Rothwell,  107S.  W.  120.  (6)  Work 
on  or  over*  a  public  highway  is  intrinsically  and  nec- 
essarily dangerous  to  the  traveling  public,  and  the 
duty  rests  on  the  principal  to  see  that  due  care  is  ob- 
served for  their  safety.  Cooley  on  Torts,  p.  1095;  1 
Thompson  on  Negligence,  sees.  648-652;  Wiggins  v. 
St.  Louis,  135  Mo.  558;  Davis  v.  Whiting,  87  N.  E. 
199;  Gray  v.  Gas  Co.,  114  Mass.  149. 

BROWN,  C. — This  cause  is  certified  to  this  court 
from  the  St.  Louis  Court  of  Appeals  because  one  o? 
the  judges  of  that  court  sitting  therein  deems  its  deci- 
sion contrary  to  the  decision  of  this  court  in  the  case 
of  Loth  V.  Columbia  Theatre  Co.,  197  Mo.  328.  The 
opinion  of  the  St.  Louis  Court  of  Appeals  as  well  as 
the  dissenting  opinion  of  Nobtoni,  J.,  is  found  in  vol- 
ume 134  of  the  Missouri  Appeal  Reports  at  page  121 
and  following.  The  judgment  at  the  trial  was  for  the 
plaintiff.  It  was  reversed  by  the  decision  of  the  Court 
of  Appeals. 

The  action  is  for  damages  suffered  by  plaintiff 
on  account  of  personal  injuries.  The  defendants  were 
partners,  doing  a  large  retail  dry  goods  business  in  a 
building  of  which  they  were  tenants  in  possession,  sit- 
uated at  the  southwest  corner  of  Washington  avenue 
and  Broadway,  two  of  the  most  traveled  streets  in  the 
city  of  St.  Louis.  Scott  &  Wolf  Painting  Company  had 
a  contract  to  paint,  put  up  and  remove  all  signs  used 
by  them.  At  the  time  of  the  accident,  January  12, 1907, 
there  was  a  muslin  sign  stretched  on  a  wooden  frame 
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about  twelve  feet  long  and  five  feet  wide,  tacked  over 
the  water  table  above  the  first  story  of  the  defend- 
ants' building,  on  which  was  painted  some  advertise- 
ment relating  to  their  business.  It  having  served  its 
purpose,  they  had  telephoned  the  Scott  &  Wolff  Paint- 
ing Company  to  take  it  down.  The  company  sent  two 
men  for  that  purpose  with  two  ladders,  one  of  them 
fourteen  feet  and  the  other  sixteen  feet  in  length, 
which  they  set  up  against  the  building  so  that  they 
stood  on  the  sidewalk  about  five  feet  from  the  wall,  and 
went  up  to  draw  the  nails  from  the  sign  so  that  it  could 
be  handed  down.  One  of  the  men,  in  extracting  a  nail, 
misjudged  the  amount  of  force  necessary  for  that  pur- 
pose, and  the  nail  unexpectedly  gave  way,  causing  him 
to  lose  his  balance,  and  he  fell  upon  the  plaintiff,  who 
was  then  passing  along  the  sidewalk  near  the  foot  of 
the  ladder,  inflicting  the  injuries  for  which  this  suit 
is  brought.  The  method  adopted  for  removing  the 
sign  by  the  use  of  the  ladder  resting  upon  the  side- 
walk was  a  usual  one. 

The  petition  upon  which  the  case  was  tried  con- 
tains two  counts  upon  the  same  injury.  The  first  al- 
leges that  the  ladder  was,  by  the  men  working  upon 
it,  negligently  permitted  to  fall,  and  that  either  the 
ladder  or  the  man  who  was  working  on  it  fell  onto  and 
against  the  plaintiff.  The  second  count  charges  that 
the  **use  of  said  street  and  sidewalk  by  the  defendants 
under  the  circumstances  mentioned  was  negligent  and 
wrongful,  and  constituted  a  nuisance,  and  that  it  was 
defendants*  duty  to  have  protected  plaintiff  in  his 
rightful  use  of  said  public  sidewalk  at  the  time  in 
question,  and  that  by  reason  of  such  negligent  and 
wrongful  use  of  the  public  sidewalk  and  street,  and 
the  breach  of  said  duty  by  the  defendants  at  the  time 
and  place  in  question,  plaintiff  sustained  the  injuries 
mentioned.**  The  trial  court  being  very  properly  of 
the  opinion  that  upon  the  facts  stated  there  was  no 
question  to  submit  to  the  jury  other  than  the  assess- 
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ment  of  damages,  peremptorily  instructed  them  that 
their  finding  must  be  for  the  plaintiff  and  against  the 
defendants.  The  propriety  of  this  instruction  and  the 
refusal  of  a  peremptory  instruction  in  their  favor 
asked  by  defendants,  fully  present  the  only  questions 
in  the  case. 

The  plaintiff  in  the  two  counts  of  his  petition  pre- 
sents two  separate  phases  upon  either  of  which  he 
might  predicate  his  right  to  recover.  (1)  Negligence 
of  the  workman  who  fell  upon  him  in  causing  the  lad- 
der to  fall,  and  (2)  negligence  of  the  defendants  in 
causing  or  permitting  the  work  in  question  to  be  done 
in  the  time  and  manner  indicated  in  the  statement. 
We  will  for  convenience  present  these  questions  in 
inverse  order  to  that  in  which  we  have  stated  them. 

I.  It  being  admitted  that  **the  work  of  remov- 
ing the  sign  necessitated  the  occupancy  of  the  side- 
walk with  ladders,*'  the  question  is  presented  whether 
or  not  the  defendants  in  directing  the  work  to  be  done 
violated  or  infringed  upon  any  right  of  the  plaintiff 
as  a  traveler  upon  the  street.  The  abutting  proprietor 
has  a  right  in  the  use  of  the  street  entirely  distinct 
from  that  of  the  public.  This  is  usually  denominated 
**the  easement  of  access, '*  and  constitutes  the  real 
foundation  and  consideration  for  those  special  bur- 
dens imposed  upon  them  for  the  construction  and  im- 
provement of  such  highways.  This  right  is  as  much 
property  as  the  land  to  which  it  pertains,  and  the  Leg- 
islature can  no  more  deprive  a  man  of  one  than  the 
other  without  compensation.  [Lackland  v.  Railroad, 
31  Mo.  180.]  It  has  its  foundation  in  a  universal  neces- 
sity, for  of  what  public  benefit  would  highways  be 
unless  in  connection  with  the  right  of  ingress  and 
egress  for  the -purpose  of  the  traffic  for  which  they  are 
designed?  It  is  true  that  the  exercise  of  this  right  is, 
Uke  the  exercise  of  the  right  of  the  public  to  travel  on 
the  same  highways,  subject  to  the  reasonable  control 
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of  the  Legislature,  applied  either  directly  or  through 
its  municipal  agencies,  but  each  of  these  rights  is  sub- 
ject to  those  modifications  and  restrictions  necessary 
to  the  exercise  of  the  other. 

Judge  Dilj:.on  in  his  excellent  work  on  Municipal 
Corporations  (4  Ed.),  sec.  730,  says:  **But  it  is  not 
every  obstruction,  irrespective  of  its  character  or  pur- 
pose, that  is  illegal,  even  although  not  sanctioned  by 
any  express  legislative  or  municipal  authority.  On  the 
contrary,  the  right  of  the  public  to  the  free  and  unob- 
structed use  of  a  street  or  way  is  subject  to  reasonable 
and  necessary  limitations  and  restrictions.  The  car- 
riage and  delivery  of  fuel,  grain,  goods,  etc.,  are  legit- 
imate uses  of  a  street,  and  may  result  in  a  temporary 
obstruction  to  the  right  of  public  transit.  .  .  .  Tem- 
porary obstructions  of  this  kind  are  not  invasions  of 
the  public  easement,  but  simply  incidents  to  or  limita- 
tions of  it.  They  can  be  justified  when,  and  only  so 
long  as  they  are,  reasonably  necessary.  There  need 
be  no  absolute  necessity;  it  suflBces  that  the  necessity 
is  a  reasonable  one."  This  passage  is  quoted  with 
approval  by  this  court  in  Gerdes  v.  Iron  Co.,  124  Mo. 
347,  354,  and  Corby  v.  Railroad,  150  Mo.  457,  467. 

There  is  no  more  useful  purpose  to  which  a  street 
may  be  put  in  behalf  of  the  abutting  proprietor  than 
that  which  contributes  to  the  growth  and  material  de- 
velopment of  the  communities  whicli  it  serves.  While 
the  public  requires  and  demands  the  best  facilities  for 
travel,  the  necessity  for  these  facilities  is  founded 
largely  in  the  material  growth  and  prosperity  of  the 
communities  who  maintain  them.  For  this  reason  it 
has  always  been  considered  that  the  abutting  proprie- 
tor was  of  right  entitled,  not  only  to  transfer  his  ma- 
terials for  improving  his  premises  from  the  street,  but 
to  hold  it  on  the  street  or  sidewalk  for  a  reasonable 
time  to  enable  it  to  be  transferred  directly  to  his  struct- 
ures. [Tolman  v.  Chicago,  240  111.  275,  and  cases 
cited.]     The  two  classes  of  rights  being  co-existent 
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each  must  be  exercised  with  reference  to  the  existence 
of  the  other.  In  this  case  the  use  in  question  was  one 
directly  arising  from  the  prudent  and  profitable  use 
of  the  premises.  The  evidence  does  not  show  that  any 
special  or  peculiar  danger  was  connected  with  it.  That 
an  accident  resulted  in  this  case  is  perfectly  true,  but 
if  that  alone  constitutes  evidence  of  the  dangerous 
character  of  the  work,  that  question  would  cease  to  be 
an  element  in  any  judicial  controversy  of  this  charac- 
ter, because  the  happening  of  the  accident  would  fur- 
nish the  rule  for  its  determination.  We  must  hold 
then  that  there  was  nothing  in  the  character  of  the 
work  out  of  which  this  accident  grew,  or  in  the  charac- 
ter of  the  place  in  which  it  was  being  done,  that  fixed 
upon  the  defendants  liability  on  account  of  any  acci- 
dent growing  out  of  its  proper  performance. 

II.  It  is  stipulated  by  the  parties  for  the  pur- 
poses of  the  trial  and  determination  of  this  case  that 
the  muslin  sign  which  was  being  removed  from  the 
front  of  the  defendants'  store  at  the  time  and  place 
of  the  accident  belonged  to  them  and  was  being  re- 
moved on  their  behalf  by  the  Scott  &  Wolff  Painting 
Company,  which  had  a  contract  to  paint,  put  up  and 
remove  all  signs  used  by  the  defendants.  This  evi- 
dently means  that  with  reference  to  this  work  the 
painting  company  was  an  independent  contractor  em- 
ploying its  own  servants  and  doing  the  work  in  its 
own  way,  being  bound  to  the  defendants  only  for  the 
result,  and  that  the  servants  engaged  in  the  work  were 
not  the  servants  of  defendants  and  that  therefore  the 
rule  respondeat  superior  does  not  apply  between  them, 
unless  there  is  something  in  the  circumstances  of  this 
case  to  take  it  out  of  the  general  and  well  established 
rule.  We  have  seen  that  in  contracting  to  have  this 
work  done  the  defendants  were  clearly  within  their 
rights,  because  the  use  to  which  the  street  would  be 
pnt  in  the  proper  performance  of  the  contract  was  one 
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to  which  it  was  lawfully  subject,  and  was  not  particu- 
larly dangerous  in  its  character. 

The  plaintiff,  however,  insists  that  there  is  some 
thing  in  its  nature  which  calls  for  the  personal  super- 
vision of  the  owner  for  whose  benefit  it  is  being  done 
so  that  he  cannot  relieve  himself  of  personal  respon- 
sibility for  the  acts  of  workmen  with  whom  he  has  no 
contract  relation  whatever.  This  principle,  carried  to 
its  logical  conclusion,  would  probably  extend  to  all 
classes  of  work  involving  the  use  of  the  streets,  and 
we  should  be  slow  to  adopt  it  unless  under  the  com- 
pelling influence  of  a  settled  judicial  policy  of  our  own 
State. 

It  is  true  that  an  owner  who  contracts  for  the 
creation  of  a  condition  on  his  own  property  which  is 
dangerous  to  third  persons  will  be  liable  for  injuries 
resulting  therefrom,  for  it  is  evident  that  one  has  no 
more  right  by  contract  to  set  traps  for  his  neighbors 
than  to  set  them  with  his  own  hand.  Therefore  one 
who  digs  or  causes  to  be  dug  upon  his  own  premises 
a  pitfall  so  near  to  the  street  that  travelers  in  the 
exercise  of  their  right  to  pass  along  it  are  liable  to 
fall  in  and  be  injured,  must  take  care  at  his  own  peril 
to  see  that  it  is  protected.  This  he  may  do  person- 
ally or  by  contract,  as  best  suits  his  convenience;  if 
by  contract,  however,  he  is  still  responsible  for  the 
result.  But  if  the  contractor,  while  building  a  fence 
to  protect  it,  should  carelessly  throw  a  stick  or  board 
upon  a  passer-by  or  negligently  fall  upon  him  himself, 
the  owner  would  not  be  liable  for  a  resulting  injury, 
because  it  would  not  be  caused  by  the  pitfall,  nor  by 
the  contract  to  protect  it,  but  by  a  collateral  act  done 
in  performance  of  a  contract  which  does  not  contem- 
plate, and  gives  no  sanction  to,  carelessness. 

This  principle  with  its  limitations  is  Well  illus- 
trated by  the  late  Massachusetts  case  of  Davis  v.  Whit- 
ing, 202  Mass.  91.  In  that  case  the  defendant,  who, 
like  these  defendants,  was  the  owner  of  a  large  store. 
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contracted  with  a  painter  to  paint  the  iron  shutters. 
In  the  doing  of  this  job  a  light  ladder  scaffold  was 
used,  and  while  this  was  being  raised  by  tackle  hung 
from  the  cornice,  it  came  in  contact  with  the  bottom 
of  a  shutter  which  had  been  carelessly  left  open,  and 
raised  it  off  its  hinges  so  that  it  fell  upon  the  plain- 
tiff, a  passer-by  in  the  street.  This  case,  in  its  facts, 
as  well  as  in  the  principles  involved,  bore  a  striking 
resemblance  to  the  one  we  are  considering. 

On  the  trial  the  following  question  was  asked  the 
jury  and  answered  by  them  aflBrmatively  in  the  ver- 
dict: **Was  the  work  of  painting  the  shutters  neces- 
sarily attended  with  danger  to  persons  passing  along 
Belcher  Lane?"  There  was  a  verdict  for  the  plaintiff 
and  in  its  opinion  reversing  it  the  Supreme  Judicial 
Court  said:  **If  the  question  meant,  *Was  there  such 
risk  of  accide^it  from  the  probable  negligence  or  want 
of  skill  of  some  of  the  workmen,  as  necessarily  to  in- 
volve an  appreciable  danger  of  injury  to  persons  pass- 
ing below,'  there  was  evidence  to  warrant  the  finding. 
But  the  finding  of  this  fact  would  not  create  a  liability 
on  the  part  of  the  defendant.  *'  Eef erring  to  the  same 
line  of  Massachusetts  cases  cited  in  the  plaintiff's 
brief  in  this  case  the  court  said:  **It  seems  that  the 
danger  which  the  jury  were  permitted  to  find  sufficient 
to  create  a  liability  on  the  part  of  this  defendant  was 
that  which  is  incident  to  doing  difficult  work,  where 
an  injury  may  result  from  the  lack  of  the  exercise 
of  skill  and  care,  or  even  from  pure  accident.  This 
is  a  different  kind  of  danger  from  that  which  was 
made  a  ground  of  recovery  in  the  cases  above  cited.*' 

The  light  shed  by  this  opinion  upon  the  very  ques- 
tion we  are  now  considering  will  have  to  be  our  excuse 
for  quoting  a  synopsis  of  the  decision  upon  this  point 
from  the  syllabus,  as  follows:  ** Where  the  owner  of 
a  building,  who  employed  an  independent  contractor 
to  paint  the  shutters  thereon,  had  no  right  to,  and  did 
not,  exercise  control  over  the  contractor,  the  mere  fact 
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that  the  probable  negligence  or  want  of  skill  of  the 
workmen  might  result  in  injury  to  persons  passing 
below  by  the  falling  of  the  shutters  did  not  render  the 
owner  liable  for  injuries  so  received,  as  the  danger 
did  not  come  from  the  condition  of  the  property  or 
the  use  to  which  it  must  necessarily  be  put  in  doing 
the  work,  but  from  the  unskillful  and  negligent  act 
of  the  contractor  and  his  servants. '^ 

One  phase  of  this  question  is  illustrated  by  the 
decision  of  this  court  in  Wiggin  v.  St.  Louis,  135  Mo. 
558.  A  traveler  fell  into  an  unprotected  excavation 
along  the  margin  of  the  street,  which  had  been  dug  as 
a  cellar  by  a  contractor  in  the  performance  of  a  con- 
tract to  erect  a  building  for  the  owner.  This  court 
reversed  a  judgment  founded  on  a  directed  verdict  for 
the  owner,  on  the  sole  ground  that  her  contract  re- 
quired the  contractor  to  dig  a  cellar  in  Ijjiat  place  and 
that,  having  caused  the  dangerous  condition,  the  duty 
was  upon  her  to  protect  it. 

In  the  City  of  Independence  v.  Slack,  134  Mo.  66, 
the  other  phase  of  the  same  question  is  illustrated.  In 
that  case  also  there  was  a  directed  verdict  for  the  own- 
ers, the  judgment  upon  which  was  sustained  by  this 
court.  They  were  engaged  in  the  construction  of  build- 
ings abutting  on  the  street  and  of  a  stone  sidewalk  on 
the  street  in  front  of  the  building  and  had  made  an 
excavation  and  prepared  the  street  for  laying  the  side- 
walk. The  excavation  was  guarded  so  as  to  prevent 
persons  from  falling  therein  and  large  stones  were 
brought  for  use  in  the  construction  of  the  sidewalk. 
For  the  purpose  of  fitting  and  dressing  these  stones 
they  were  placed  upon  the  street,  leaving  a  passway 
three  or  four  feet  wide  between  them  and  the  curbing, 
where  they  remained  for  two  weeks  or  more.  The 
owners  had  contracts  with  one  Stewart  to  furnish  the 
stones  and  construct  the  sidewalks  in  front  of  their 
respective  buildings.  In  holding  that  the  owners  were 
not  liable,  this  court  said:    ** There  are  some  old  Eng- 
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lish  cases  which  hold  generally  and  broadly  that  *the 
person  from  whom  the  whole  authority  is  originally  de- 
rived is  the  person  who  ought  to  be  answerable' 
whether  the  person  who  did  the  work  was  the  servant 
or  an  independent  contractor  of  the  employer.  [Bush 
V.  Steinman,  1 B.  &  P.  404.]  This  rule  was  followed  for 
a  time  in  Massachusetts.  [Lowell  v.  Railroad,  23  Pick. 
24.]  But  it  is  now  well  settled  in  this  country  as  well 
as  in  England,  as  a  general  rule,  that  one  person  is 
only  liable  for  the  act  or  negligence  of  another  when 
the  relation  of  master  and  servant  exists  between 
them.  [1  Beven  on  Neg.  (2  Ed.),  pp.  718  et  seq.] 
The  facts  bring  this  case  within  no  recognized  excep- 
tion to  this  rule.'' 

The  general  rule,  together  with  exceptions  to  its 
universal  application,  is  well  illustrated  by  the  three 
cases  from  which  we  have  already  quoted.  These  so- 
called  exceptions,  it  will  be  noted,  refer  to  cases  in 
which  a  primary  duty  rests  upon  the  owner  which  he 
fails  to  perform.  The  foundation  of  his  liability  is 
his  own  failure  to  perform  this  duty  and  not  the  neg- 
ligence of  the  independent  contractor  or  his  servants. 
Different  aspects  of  the  same  question  are  also  inter- 
estingly discussed  in  the  following  cases:  Long  v. 
Moon,  107  Mo.  334;  Crenshaw  v.  Ullman,  113  Mo.  633; 
Benjamin  v.  Railroad,  133  Mo.  274;  Williamson  v. 
Fischer,  50  Mo.  198;  Richmond  v.  Sitterding,  101  Va. 
354;  Hexamer  v.  Webb,  101  N.  Y.  577. 

Holding,  then,  as  we  do,  that  the  use  to  which  the 
street  was  being  put  in  removing  the  sign  in  question 
was  a  lawful  one,  founded  upon  the  easement  of  access 
incident  to  .the  abutting  property,  it  necessarily  fol- 
lows that  such  use  and  the  general  use  of  the  public 
are  mutual  and  interdependent.  Had  the  plaintiff 
negligently  knocked  down  the  ladder  and  thus  injured 
the  man  working  on  it,  he  would  have  been  liable  to 
respond  in-  damages  for  the  injury,  and  we  can  see  no 
reason  why  a  distinction  should  be  made  with  respect 
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to  such  liability  other  than  that  arising  from  the  ap- 
plicability in  this  case  of  the  doctrine  respondeat  su- 
perior, because  the  injury  arose  from  the  act  of  a  serv- 
ant of  the  Scott  &  Wolff  Painting  Company  in  the  per- 
formance of  the  work  for  his  master.  If  the  doctrine 
contended  for  by  plaintiff  is  to  be  followed  in  this  case, 
it  will  logically  lead  to  the  liability  of  the  tenant  for 
any  accident  that  may  happen  through  the  negligence 
of  the  driver  in  delivering  a  load  of  coaL  into  his  prem- 
ises although  it  may  have  been  purchased  for  delivery 
at  that  place. 

We  do  not  think  Loth  v.  Columbia  Theatre  Com- 
pany, 197  Mo.  328,  is  an  authority  against  the  view 
we  have  taken.  The  judgment  against  the  defendant 
in  that  case  was  reversed  and  the  case  remanded  by 
this  court  on  the  sole  ground  that  it  had  been  sub- 
mitted upon  the  theory  that  the  electric  sign  there  in 
question  was  a  nuisance  per  se,  when  in  fact  and  in 
law  it  was  not.  It  is  true  that  the  court,  in  its  opinion, 
stated  that  under  the  pleadings  and  evidence  the  de- 
fendant would,  had  the  case  been  properly  submitted 
upon  that  issue,  have  been  liable,  but  this  statement 
was  founded  upon  the  record  in  that  case,  and  should 
be  disregarded  in  this. 

It  follows  that  upon  the  stipulation  in  this  case 
the  finding  and  judgment  of  the  trial  court  should 
have  been  for  the  defendant,  and  its  judgment  for  the 
plaintiff  is  accordingly  reversed  and  the  decisions  of 
the  St.  Louis  Court  of  Appeals  affirmed. 

Bond,  C,  concurs  in  the  result  for  the  sole  reason 
that  the  work  in  question  is  not  such  as  is  ordinarily 
** attended  with  danger,"  and  hence  the  owner  incurred 
no  liability  by  letting  it  to  a  competent  contractor. 

PER  CURIAM.— The  foregoing  opinion  of 
Brown,  C,  is  adopted  as  the  opinion  of  the  court 
All  the  judges  concur. 
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WOODSON,  J. — I  concur  with  the  opinion  in  this 
case  for  two  additional  reasons  to  those  stated  there- 
in: first,  because  the  record  fails  to  show  that  the  re- 
spondent was  injured  in  consequence  of  negligence  on 
the  part  of  any  one.  His  injuries  were  the  result  of 
an  accident  pure  and  simple  (Zeis  v.  Brewing  As- 
sociation, 205  Mo.  638) ;  and  second,  even  though  it  be 
conceded  that  his  injury  was  the  result  of  negligently 
pulling  the  nail,  yet  it  cannot  be  said  that  the  appel- 
lants or  the  contractors  could  have  reasonably  fore- 
seen the  result  thereof,  namely,  that  the  employee  pull- 
ing the  nail  would  fall  from  the  ladder  and  upon  the 
respondent. 

K  the  result  could  not  have  been  reasonably  fore- 
seen then  there  is  no  liability.  [Zeis  v.  Brewing  Assn., 
supra;  Dean  v.  Eailroad,  199  Mo.  386.] 


EOBEET  E.  DAVENPORT,  JR.,  by  His  Next  Friend, 
V.  KING  ELECTRIC  COMPANY,  Appellant 

Division  One,  March  29,  1912. 

L  WITNESS:  Child:  Understanding  Obligations  of  Oath:  Voir 
Dire.  After  plaintiff,  between  ten  and  eleven  years  old,  had 
begun  his  testimony,  and  when  it  appeared  that  he  did  not 
remember  his  birthday,  his  father  was  called  to  fix  that  date. 
When  the  plaintiff  resumed  the  stand  the  defendant  wished  to 
examine  him  as  to  his  understanding  of  the  obligation  of  an 
oath.  The  court  refused  to  allow  such  questions  at  the  time, 
but  indicated  that  they  might  be  asked  later.  Held,  that,  since 
nothing  had  transpired  which  tended  to  show  that  the  plaintiff 
lacked  knowledge  of  the  obligations  of  an  oath,  the  trial  court's 
refusal  was  not  error. 


:  :  Over  Five  Years  of  Age  and  Under  Nine: 

Voir  Dire.  Children  ranging  from  five  to  nine  years  may  be 
admitted  as  witnesses  if  it  appears  upon  their  preliminary 
examinations  that  they  have  sufficient  intelligence  to  under- 
stand the  questions  put  to  them  and  are  not  otherwise  incom- 
petent. Correct  practice  demands  that  this  preliminary  ex- 
amination be  held  before  the  witness  is  sworn  and  admitted 
to  testify. 
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3.  NEGLIGENCE:  Electric  Wire:  Evidence:  Reasonable  Infer- 
ence by  Jury.  In  finding  that  the  wire  which  caused  plain- 
tiff's Injury  belonged  to  the  defendant  electrical  company,  the 
jury  were  at  liberty  to  draw  reasonable  Inferences  from  the 
evidence  showing  that  the  vicinity  was  supplied  with  electricity 
by  the  defendant;  that  it  was  engaged  In  changing  poles  at 
the  particular  spot;  that  It  had  been  at  work  there  the  evening 
before,  and  that  Its  men  removed  the  wire  which  caused  plain- 
tiff's hurt 

4.  PROOF:  Facts  Peculiarly  in  Knowledge  of  Defendant.  Slight 
circumstances  are  sufficient  to  establish  a  fact  where  the  de- 
fendant Is  peculiarly  possessed  with  power  to  disprove  It  and 
falls  to  adduce  such  evidence. 

6.  NEGLIGENCE:  Electric  Wire:  Judicial  Notice:  Law  of 
Science:  Demurrer  to  Evidence.  To  sustain  plaintiff's  con- 
tention of  defendant's  negligence,  there  was  testimony  that  the 
wire  which  caused  plaintiffs  Injury  was  broken  and  suspended 
over  the  street  and  dropping  sparks,  five  hours  before  the 
Injury,  the  end  hanging,  witness  thought,  about  eighteen  Inches 
above  the  ground.  The  defendant  Insists  that  the  court  should, 
of  Its  own  knowledge,  hold  this  testimony  incredible,  because 
the  wire,  so  defendant  says,  carried  a  current  of  two  thousand 
volts,  which,  according  to  the  known  laws  of  electricity,  was 
insufficient  to  transmit  the  current  through  the  eighteen  Inches 
from  the  end  of  the  wire  to  the  ground.  Held,  that  there  is 
no  reason  for  holding  as  defendant  wishes,  for  even  If  that 
electrical  law  were  established,  its  application  in  this  cas^ 
would  depend  upon  two  questions  of  fact  upon  which  there  was 
no  testimony  the  jury  were  bound  to  believe,  namely,  the  exact 
voltage  of  the  current,  and  the  distance  from  the  end  of  the 
wire  to  the  ground.  The  trial  court  did  not,  therefore,  err 
in  refusing  to  sustain  a  demurrer  to  the  evidence. 

6.  NEGLIGENCE:   Electric  Wire:   Highest  Degree  of  Care.    The 

highest  degree  of  care  is  required  of  one  who  maintains  electric- 
ally charged  wires.  The  general  use  of  these  appliances  on 
the  public  streets  and  highways  makes  it  the  duty  of  the  owner 
to  exercise  a  degree  of  care  commensurate  with  the  proper 
protection  of  the  public. 

7.  :  :  Specific  Negligence.  The  charge  in  a  peti- 
tion of  negligent  maintenance  of  a  dangerous  electrical  wire, 
does  not  bring  the  case  within  the  rule  that  when  specific  acts 
of  negligence  are  pleaded,  the  particular  negligence  averred 
must  be  jproved. 

8.  VERDICT:  Excessive.  Where  the  plaintiff,  a  child  between 
seven  and  eight  years  old,  was  severely  injured  and  his  arm 
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permanently  deformed  by  reason  of  the  negligent  maintenance 
by  defendant  of  a  charged  electric  wire,  a  judgment  for  $9000 
is  held  to  be  excessive  to  the  amount  of  $1500. 

Appeal  from  St.  Louis  City  Circuit  Court. — Hon. 
Daniel  0.  Taylor,  Judge. 

Affirmed  {conditionally). 

Kinealy  <&  Kinealy  for  appellant. 

(1)  The  court  ruled  that  the  competency  of  plain- 
tiflF  to  testify  was  a  question  of  fact  for  the  jury  and 
to  be  inquired  into  on  cross-examination  of  him  after 
he  stated  the  facts  of  his  injury  to  the  jury.  This  was 
error.  State  v.  Brown,  209  Mo.  418;  State  v.  Doyle, 
107  Mo.  36.  (2)  When  plaintiff  was  sworn,  the  court 
ruled  he  was  competent  to  testify  because  over  ten 
years  old  and  would  not  permit  defendant  to  exam- 
ine him  or  examine  him  himself  to  show  his  incom- 
petency. This  was  error.  Brashear  v.  Tel.  Co.,  45 
Mo.  App.  433;  1  Greenleaf  on  Ev.,  sec.  367,  p.  505 
7  Ency.  of  Ev.,  p.  272;  Elliott  on  Ev.,  sec.  767,  p.  85 
1  Eice  on  Ev.,  p.  539;  State  v.  Doyle,  107  Mo.  42 
McKelton  v.  State,  88  Ala.  181;  State  v.  Nelson,  132 
Mo.  184;  Cadmus  v.  St.  Louis  B.  Co.,  15  Mo.  App. 
286.  (3)  Defendant  was  entitled  to  an  examination 
of  plaintiff  (who  was  over  ten  years  old)  when  he  of- 
fered himself  as  a  witness  to  ascertain  if  he  possessed 
the  requisite  mental  qualifications  to  testify.  State 
V.  Brown,  209  Mo.  418.  (4)  Defendant's  instruction 
in  the  nature  of  a  demurrer  to  the  evidence  should 
have  been  given.  Strack  v.  Tel.  Co.,  216  Mo.  601; 
Luehrman  v.  Gas  Co.,  127  Mo.  App.  213.  (5)  Plain- 
tiff can  only  recover  because  of  the  specific  acts  of 
negligence  charged  to  have  been  committed  by  defend- 
ant and  which  have  been  established  by  the  evidence 
and  entitle  him  to  recover,  if  any  such  there  be.  Wald- 
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hier  v.  Railroad,  71  Mo.  514;  Price  v.  Railroad,  72 
Mo.  414;  Ely  v.  Railroad,  77  Mo.  34;  Bunyan  v.  Rail- 
road, 127  Mo.  12;  Bartley  v.  Railroad,  148  Mo.  124; 
Feary  v.  Railroad,  162  Mo.  75 ;  Hamilton  v.  Railroad, 
112  Mo.  App.  509;  McGrath  v.  Railroad,  197  Mo.  105; 
Orcutt  V.  Bldg.  Co.,  201  Mo.  424. 

Amos  R.  Taylor  and  Howard  Taylor  for  respond- 
ent. 

(1)  The  evidence  produced  by  the  plaintiff  tended 
to  prove  every  material  allegation  of  the  petition. 
Therefore,  the  case  was  one  to  be  submitted  to  the 
jury — ^if  the  petition  stated  a  cause  of  action.  (2) 
The  plaintiff,  being  over  ten  years  of  age  at  the  time 
that  he  was  sworn  as  a  witness  in  the  case,  was  a  com- 
petent witness.  R.  S.  1909,  sec.  6362 ;  State  v.  Scanlan, 
58  Mo.  205;  State  v.  Jefferson,  77  Mo.  138;  State  v. 
Doyle,  107  Mo.  42;  State  v.  Nelson,  132  Mo.  198;  State 
V.  Prather,  136  Mo.  25;  State  v.  Brown,  209  Mo.  419; 
State  V.  Jeffries,  210  Mo.  326.  (3)  There  was  no  de- 
mand made  or  offer  to  show  that  the  plaintiff  was  pe- 
culiarly incompetent  or  that  he  was  an  idiot  or  luna- 
tic or  did  not  possess  the  usual  intelligence  of  a  boy 
of  his  age.  The  court  granted  defendant  leave  to 
ask  questions  to  show  this,  which  defendant  did  not 
accept.  The  court  stated  its  position  on  the  question 
to  be :  **  Yet  I  think  the  law  fixes  the  age  at  ten  as  one 
when  a  person  may  testify  in  the  absence  of  some 
proof  of  incompetency.  The  court  made  this  ruling 
after  having  seen  the  appearance  of  the  witness,  noted 
his  manner  and  intelligence,  whilst  giving  his  evidence 
before  any  objection  was  made.  The  court  being  thus 
satisfied  of  the  competency  of  the  witness,  there  was 
no  abuse  of  its  discretion  in  permitting  the  witness  to 
testify,  even  if  a  proper  objection  had  been  made  at 
the  proper  time.  The  trial  court  may,  from  the  ap- 
pearance, manner  and  intelligence  of  the  witness,  either 
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before  or  after  he  has  been  sworn  to  determine  his 
competency.  State  v.  Scanlan,  58  Mo.  205;  State  v. 
Jefferson,  77  Mo.  138;  State  v.  Doyle,  107  Mo.  42; 
State  V.  Brown,  209  Mo.  418;  State  v.  Jeffries,  210  Mo. 
326.  (4)  If  the  fact  that  the  witness  was  clearly  com- 
petent is  demonstrated  by  the  evidence  given,  the  court 
could  not  do  the  injustice  of  condemning  the  act  of  the 
trial  judge  that  resulted  in  putting  before  the  jury 
fair,  competent  and  material  evidence,  even  if  the  trial 
court  made  a  mistake  in  not  allowing  defendant's 
counsel  to  investigate  the  competency  of  the  plaintiff, 
after  he  had  been  sworn  and  begun  his  testimony  with- 
out objection.  And  the  ominous  failure  of  appellant 
when  it  had  full  time  and  opportunity,  by  cross-exam- 
ination, to  avail  itself  of  the  privilege  of  showing  the 
incompetency  of  the  plaintiff,  is  an  eloquent  answer 
to  its  claim  of  injury  or  prejudice  by  the  court's  ac- 
tion. The  contention  of  appellant  is  a  grasp  at  a 
shadow  at  the  sacrifice  of  the  substance  of  this  matter. 
The  evidence  showing  the  competency  of  the  witness, 
the  attendant  error  of  the  court  if  there  was  such,  was 
harmless.  The  court  was  found  right  on  the  trial 
test,  and  in  the  face  of  the  record  of  plaintiff's  evi- 
dence, we  think  the  court  did  entirely  right  in  exer- 
cising its  discretion  in  permitting  the  plaintiff  to  tes- 
tify as  a  witness.  E.  S.  1909,  sec.  2082 ;  Schuepbach  v. 
Gas  Co.,  232  Mo.  611.  (5)  Appellant's  contention 
that  a  demurrer  to  the  evidence  should  have  been  sus- 
tained is  not  tenable  under  the  evidence  in  this  case. 
The  proof  being  that  the  appellant  was  maintaining 
the  dangerous  agency  of  electricity  in  a  public  high- 
way, it  was  bound  to  exercise  the  highest  practical  care 
to  prevent  its  escape  and  injury  to  a  person  on  the 
highway,  where  he  has  a  right  to  be.  And  the  fact 
that  this  plaintiff,  whilst  lawfully  using  the  highway, 
was  without  fault  on  his  part  injured  by  defendant's 
electric  fluid  escaping  from  the  wire  down  on  the  street, 
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is  **  conclusive  proof  of  the  defect  of  the  insulation  and 
negligence  of  the  defendant;''  and  the  plaintiflf  being 
free  from  negligence,  the  defendant  is  liable  accord- 
ing to  the  well  settled  rule  of  decision  in  this  and  other 
states.  Geisman  v.  Electric  Co.,  173  Mo.  678;  Young 
V.  Oil  Co.,  185  Mo.  665;  Ryan  v.  Transit  Co.,  190  Mo. 
634;  Von  Trebra  v.  Gaslight  Co.,  209  Mo.  658;  Clark  v. 
Railroad,  234  Mo.  423.  (6)  The  case  was  fairly  tried 
and  the  verdict  is  not  excessive.  The  boy  from  youth  to 
manhood,  according  to  the  uncontested  evidence,  must 
either  carry  through  life  a  dead,  deformed  and  use- 
less hand  and  forearm,  or,  what  the  doctors  say  is  the 
better  alternative,  have  his  arm  amputated.  Nine 
thousand  dollars  is  not  too  much  as  compensation  for 
such  injury  according  to  the  rules  of  decision  in  this 
State.  This  was  the  boy's  right  hand,  drawn  and 
doubled  so  as  to  make  it  useless  and  deformed  and 
necessitate  its  amputation  as  the  best  relief  for  him. 
Who  can  fix  a  fairer  measure  of  compensation  than 
twelve  fathers  or  brothers  who  sit  in  a  jury  box,  free 
from  undue  influence!  There  is  no  evidence  of  pas- 
sion or  prejudice  in  such  a  verdict,  though  appellant 
complains  of  its  hardship  as  due  to  the  fact  that  it  is 
a  small  corporation.  We  have  no  evidence  in  the  rec- 
ord as  to  its  size,  but  we  are  content  to  believe  that  a 
corporation  supplying  the  large  community  with  elec- 
tricity, as  disclosed  by  the  evidence  of  defendant  it 
did,  is  not  so  small  a  concern  that  it  should  invoke  a 
different  rule  than  the  facts  warrant. 

BOND,  C. — Plaintiff,  then  between  seven  and 
eight  years  of  age,  was  injured  on  the  2d  of  Septem- 
ber, 1905,  while  using  a  street,  by  coming  in  contact 
with  an  electrically  charged  wire  which  was  broken 
and  hanging  over  the  street  about  eighteen  inches 
above  the  curb  and  which  touched  one  of  plaintiff's 
hands,  causing  him  to  be  severely  injured  and  a  per- 
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manent  deformity  of  the  arm.  Plaintiff  sued  by  his 
next  friend  on  the  18th  of  November,  1905.  Defend- 
ant answered  by  general  denial  and  plea  of  contribu- 
tory negligence.  The  trial  was  had  on  the  14th  of 
May,  1908. 

Plaintiff  testified  that  he  was  then  ten  years  of 
age;  that  he  was  seven  when  he  was  injured,  three 
years  before;  that  he  did  not  know  his  birthday.  He 
was  temporarily  withdrawn  and  his  father  was  put 
upon  the  stand,  who  testified  that  plaintiff  would  be 
eleven  years  old  on  the  24th  of  December,  1908.  Plain- 
tiff was  then  recalled.  Whereupon  defendant  asked 
leave  to  examine  the  witness  to  ascertain  if  he  **  un- 
derstood the  obligation  of  an  oath.'*  The  court  upon 
objection  of  plaintiff's  counsel  declined  to  permit  that 
examination  to  be  gone  into  at  the  time,  but  indicated 
defendant  might  ask  questions  afterwards. 

The  examination  of  plaintiff  was  then  continued 
in  chief,  after  which  he  was  cross-examined  but  no 
questions  were  put  to  him  touching  his  knowledge  of 
the  obligation  of  an  oath.  While  being  cross-exam- 
ined, he  testified  in  substance  that  his  father  was  a 
motorman ;  that  he  was  sent  to  the  bakery  to  get  bread 
for  breakfast  about  seven  a.  m. ;  that  in  the  course  of 
his  trip  he  came  to  a  place  where  '*  building  was  going 
on  there  and  they  were  just  digging  the  foundation 
and  these  pieces  of  plank  were  there  to  walk  over. 
There  was  no  sidewalk — just  dirt.  I  walked  along 
the  sidewalk  until  I  got  to  that  place,  and  I  jumped 
for  the  board  and  it  slid,  and  my  hand  went  up  and 
touched  that  wire.  These  boards  were  between  the 
house  line  and  the  curb  line.  I  was  about  two  feet 
from  the  curb  on  the  inside  when  I  slid.  I  saw  this 
wire  hanging  down  and  it  was  about  two  or  three 
inches  inside  of  the  curb,  and  there  were  two  telegraph 
poles  there,  and  the  wire  was  hanging  down  along 
the  side  of  the  pole  inside  of  the  curb  about  two  or 
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three  inches.  I  jumped  from  one  board  to  the  other 
to  keep  out  of  the  mud.  I  did  not  get  hold  of  the  wire 
but  my  hand  came  in  contact  with  it  to  push  it  out 
of  my  way.  The  wire  was  on  the  second  pole  I  came 
to.  I  did  not  touch  the  poles.*'  When  the  witness 
received  the  electric  shock  he  became  unconscious  and 
was  taken  to  a  neighboring  drug  store,  where,  he  says, 
**he  came  to,*'  and  thence  was  taken  home  and  treated 
by  two  physicians,  whose  testimony  tends  to  show  that 
it  would  be  better  for  him  if  his  arm  were  amputated. 

The  father  of  plaintiff  testified:  **I  was  at  home 
the  day  my  boy  got  hurt,  as  that  was  my  day  off. 
He  left -home  to  go  to  the  bakery  about  seven  o'clock, 
I  got  to  the  place  where  the  boy  was  hurt  about  five 
minutes  afterwards,  I  guess.  A  lady  came  to  me  and 
told  me  the  boy  was  at  the  drugstore  and  I  started 
for  there.  I  saw  two  poles  near  there.  That  exact 
pole  and  an  old  pole  which  had  not  been  taken  down ; 
there  seemed  to  be  a  change  of  wires  on  these  poles. 
They  were  taking  down  the  old  poles  and  new  ones 
were  being  put  up  at  this  place  and  further  down  I 
saw  the  wire  hanging  there  and  don't  remember  much 
about  it,'  as  I  was  very  much  excited.  It  was  hanging 
about  eighteen  inches  from  the  pole  and  looked  to  me 
probably  eighteen  inches  or  a  foot  from  the  ground. 
It  was  an  insulated  wire.  An  electric  current  for  elec- 
tric lights  was  carried  on  it.  The  King  Electric  Com- 
pany has  light  wires  out  there.  Before  I  left  the  drug 
store  with  the  boy  I  telephoned  for  the  doctor  and  then 
took  the  boy  home.  About  an  hour  afterwards  I  saw 
the  wire  again,  and  the  King  electric  light  men  were 
there  with  their  wagon  taking  it  up.  That  name  was 
on  the  wagon." 

A  letter  carrier  also  testified  for  plaintiff  that  in 
the  afternoon  of  the  day  before  plaintiff  was  hurt,  he 
saw  defendant's  wagon  and  a  gang  of  men  working 
there,  bossed  by  a  young  man  then  in  the  court  room. 
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Adding,  **I  was  on  the  opposite  side  of  the  street  de- 
livering mail  going  west  and  probably  got  diagonally 
across  to  where  this  electric  light  was  when  I  heard 
a  holler  and  a  shont  and  saw  the  boy  fall  down  and  a 
lady  ran  ont  of  the  real  estate  office  and  a  man  out 
of  the  dmgstore.  .  •  •  The  boy  fell  on  the  dirty  side- 
walk jnst  about  where  the  wire  was  hanging.  The  wire 
hung  over  the  sidewalk  about  a  foot,  I  should  judge, 
from  the  curb.*^ 

Other  witnesses  for  plaintiff  testified  that  the  in- 
jury happened  as  stated  above ;  that  the  night  before 
it  stormed  and  rained  but  cleared  about  five  o^clock 
a.  m.  One  witness  stated  he  saw  this  wire  emit  sparks 
at  two  a.  m.,  and  that  the  accident,  happened  about 
seven-thirty  or  eight ;  that  the  wire  causing  the  injury 
was  an  insulated  one,  such  as  is  used  to  carry  electric 
currents;  and  that  defendant  furnished  electricity  in 
that  part  of  the  city. 

The  evidence  of  the  defendant  is  not  material  to 
the  scope  of  review  arising  on  the  questions  presented 
on  this  appeal.  Plaintiff  had  judgment  for  $9000, 
from  which  defendant  duly  perfected  its  appeal. 

OPINION. 

I.  It  is  insisted  for  defendant  that  the  refusal  of 
the  court  to  cause  a  voir  dire  examination  of  the  plain- 
tiff upon  the  request  of  defendant,  made  after  plaintiff 
had  been  sworn  as  a  witness  and  had  proceeded  to  tes- 
tify until  he  stated  in  answer  to  a  question  that  he  did 
not  remember  his  birthday,  was  reversible  error. 

This  point  is  untenable,  unless  it  can  be  shown 
that  the  trial  court  abused  its  discretion  or  miscon- 
ceived the  law  in  this  matter,  [2  Rice  on  Evidence, 
n.  289  et  seq.;  State  v.  Scanlan,  58  Mo.  1.  c.  205;  State 
V.  Jefferson,  77  Mo.  1.  c.  138 ;  State  v.  Doyle,  107  Mo. 
1.  c.  42;  State  v.  Nelson,  132  Mo.  184;  State  v!  Brown, 
209  Mo.  1.  c.  419;  State  v.  Jeffries,  210  Mo.  326.] 
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The  statute  in  disqualifying  certain  persons  to 
testify,  among  others,  specifies,  **a  child  under  ten 
years  of  age,  who  appears  incapable  of  receiving  just 
impressions  of  the  facts  respecting  which  they  are  ex- 
amined, or  of  relating  them  truly."  [E.  S.  1909,  sec. 
6362.]  This  statute  has  been  applied  in  the  foregoing 
citations,  where  it  has  been  uniformly  ruled  that  chil- 
dren ranging  from  five  to  nine  years  may  be  admitted 
as  witnesses  if  it  appears  upon  their  preliminary  ex- 
aminations that  they  have  sufficient  intelligence  to  un- 
derstand the  questions  put  to  them  and  are  not  other- 
wise incompetent.  In  all  of  those  cases  the  examina- 
tion of  the  witness  either  by  the  court's  initiative  or 
upon  the  request  of  the  adverse  party,  was  had  before 
the  witness  was  sworn  and  admitted  to  testify.  This 
is  the  correct  practice,  for  the  object  of  such  an  in- 
quiry is  to  determine  the  personal  competency  of  a 
person  proposed  as  a  witness;  hence,  the  demand 
therefor  should  be  made  before  the  witness  has  been 
sworn  or  admitted  to  testify. 

In  the  case  at  bar  no  objection  was  made  when  the 
plaintiff  was  sworn  as  a  witness,  nor  to  the  giving  of 
his  testimony  until  he  had  been  recalled  after  the  tem- 
porary interrogation  of  his  father  showed  the  date  of 
his  birth.  The  witness  had  stated  that  he  was  ten  years 
old  and  had  been  injured  three  years  before,  when  he 
was  seven  years  old,  before  any  objection  to  his  fur- 
ther testimony  was  made  by  defendant.  The  request 
then  made  was  not  that  the  witness  should  be  examined 
as  to  his  statutory  disqualification  (incapacity  to  un- 
derstand the  questions  or  to  answer  them  truly)  but 
as  to  his  comprehension  of  the  obligations  of  an  oath. 
If  the  latter  disqualification  existed,  then  the  witness 
was  incompetent  under  the  common  law  regardless  of 
his  age.  Nothing  had  transpired  up  to  the  time  this 
request*  was  made  which  tended  even  by  inference  to 
show  that  the  witness  on  the  stand  had  no  knowledge 
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of  the  obligations  of  an  oath  or  was  deficient  in  moral 
training.    Hence  there  was  no  excuse  for  this  untimely 
request,  made  by  defendant.    The  record  shows  that 
the  trial  judge  distinctly  stated  that  he  simply  de- 
nied the  right  to  go  into  the  inquiry  at  that  time,  but 
would  not  prohibit  questions  by  the  defendant  after- 
wards.    The  witness  was  afterwards  fully  cross-ex- 
amined, but  no  questions  were  put  as  to  his  knowledge 
of  the  nature  and  obligations  of  an  oath  or  tending  to 
elicit  any  answers  on  that  point.     We  have  set  out 
much  of  the  testimony  of  this  witness   while  being 
cross-examined  by  the  defendant,  and  it  is  only  fair 
to  say  that  it  leaves  the  impression  of  an  ingenuous 
and  graphic  narration  of  facts  and  affords  no  intima- 
tion that  the  witness,  then  between  ten  and  eleven 
years  of  age,  was  insensible  to  the  sanctions  of  an  oath 
or  deficient  in  the  measure  of  intelligence  common  to 
boys  of  that  age.    We  rule  the  point  under  review 
against  defendant. 

II.  Defendant  insists  that  the  peremptory  in- 
struction to  find  in  its  favor  should  have  been  given 
at  the  close  of  plaintiff's  case.  In  support  of  this 
^lew,  it  is  argued  by  defendant  that  there  was  no  evi- 
dence that  the  wire  causing  plaintiff's  injury  belonged 
to  the  King  Electric  Company,  but  this  contention 
overlooks  the  reasonable  inferences  which  the  jury 
were  at  liberty  to  draw  from  the  statements  of  the  wit- 
nesses, showing  that  this  part  of  the  city  was  supplied 
with  electricity  by  defendant ;  that  it  was  engaged  at 
the  spot  where  plaintiff  was  injured  in  changing  poles ; 
that  it  had  been  at  work  there  on  the  evening  before, 
and  that  its  men  and  representatives  removed  the  very 
wire  which  caused  plaintiff's  hurt.  If  any  real  doubt 
existed  on  that  subject,  the  disproof  of  ownership 
was  peculiarly  within  the  power  of  the  defendant.  No 
attempt  whatever  was  made  to  show  that  it  did  not 
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own  these  insulated  wires  or  was  not  engaged  in  light- 
ing this  territory.  Slight  circumstances  are  sufl5cient 
to  establish  a  fact  where  the  defendant  is  peculiarly 
possessed  with  power  to  disprove  it  and  fails  to  ad- 
duce such  evidence.  We  think  there  was  ample  evi- 
dence in  the  record  in  this  case  to  warrant  the  infer- 
ence that  defendant  owned  the  wire  causing  the  injury. 

III.  Defendant  next  insists  that  there  was  no 
credible  evidence  tending  to  prove  its  negligent  main- 
tenance of  the  wire  causing  the  injury,  and  that  for 
this  reason  its  demurrer  to  the  evidence  should  have 
been  sustained. 

Mrs.  Richter's  testimony  shows  that  the  wire  was 
broken  and  suspended  over  the  street  for  the  space  of 
five  hours  before  the  injury  to  plaintiff,  as  she  saw  it, 
as  early  as  two  o'clock  in  the  morning,  dropping 
sparks  of  fire;  that  the  rain  had  ceased  at  five  o'clock; 
that  she  thought  the  end  of  the  hanging  wire  was  about 
eighteen  inches  above  the  ground.  Defendant  insists 
that  this  testimony  is  incredible,  because  it  says  the 
wire  in  question  carried  a  current  of  about  two  thou- 
sand volts,  and  that  according  to  the  known  laws  of 
electricity,  this  voltage  was  insufficient  to  transmit 
the  current  from  the  end  of  the  wire  through  an  air 
space  of  eighteen  inches  to  the  ground.  Defendant 
asks  the  court  to  affirm  this  law  as  of  its  judicial 
knowledge. 

If  this  theory  of  the  defendant  could  be  scientifi- 
cally established  as  one  of  the  laws  ot  electricity,  and 
therefore  proper  to  be  declared  as  within  the  judicial 
knowledge  of  the  court,  still  there  is  no  reason  why 
that  should  be  done  in  the  present  case,  for  its  appli- 
cation at  all  would  depend  upon  two  questions  of  fact. 
First,  the  exact  voltage  of  the  electrical  current  car- 
ried by  the  wire ;  and,  second,  the  distance  of  the  end 
of  the  wire  above  the  soil.    There  was  no  testimony 
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on  either  of  these  subjects  which  the  jury  were  bound 
to  believe  to  be  true.  They  might  have  disbelieved 
the  evidence  relating  to  the  amount  of  the  electrical 
current,  and  they  might  have  disbelieved  the  testi- 
mony touching  the  distance  between  the  end  of  the 
wire  and  the  ground.  On  the  other  hand,  the  jury 
had  the  right  to  believe  the  evidence  of  Mrs.  Riehter, 
that  electrical  sparks  were  being  emitted  by  this  wire 
at  two  o'clock  in  the  morning,  and  to  find  from  that 
fact  that  the  end  of  the  wire  was  close  enough  to  the 
earth  to  permit  of  this  sparking  in  accordance  with 
the  laws  of  electricity.  As  the  credibility  of  this  wit- 
ness's testimony  was  a  matter  for  the  jury  to  deter- 
mine, and  as  the  record  shows  there  was  ground  upon 
which  it  could  be  believed  without  contravening  the 
electrical  principle  assumed  by  defendant,  we  cannot 
hold  that  there  was  no  -basis  for  the  finding  in  this 
case  that  the  dangerous  condition  of  the  wire  had  ex- 
isted for  a  sufficient  length  of  time  to  charge  defend- 
ant with  its  negligent  maintenance.  We,  therefore, 
rule  that  the  trial  court  did  not  err  in  refusing  to  take 
the  case  from  the  jury  on  the  theory  that  the  testi- 
mony of  Mrs.  Eichter  was  incredible. 

There  was  ample  proof  in  the  record  for  the  find- 
ing by  the  jury  that  the  defendant  owned  the  elec- 
trical wires  causing  plaintiff's  injury,  and  that  he  met 
with  the  mishap  where  he  had  a  right  to  be  and  with- 
out fault  on  his  part.  The  law  on  this  subject  has  been 
announced  after  the  most  careful  consideration  in  a 
number  of  recent  decisions,  to  the  effect  that  it  is  the 
duty  of  the  owner  of  that  dangerous  agency  to  exer- 
cise the  highest  degree  of  care  in  maintaining  electric- 
ally charged  wires.  The  general  use  of  these  appli- 
ances on  the  streets  and  highways  which  the  public 
are  compelled  to  use  at  all  times,  makes  it  the  duty  of 
the  owner  to  exercise  a  degree  of  care  commensurate 
^th  the  proper  protection  of  the  public.     [Geismann 
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V.  Mo.  Edison  Elec.  Co.,  173  Mo.  1.  c.  674;  Young  v. 
Waters-Pierce  Oil  Co.,  185  Mo.  1.  c.  664;  Eyan  v.  St. 
L:  Transit  Co.,  190  Mo.  1.  c.  634;  Von  Trebra  v.  Gas- 
light Co.,  209  Mo.  I.  c.  659;  Clark  v.  Railroad,  234  Mo. 
1.  c.  421.] 

IV.  The  charge  in  the  petition  in  this  ease  is  neg- 
ligent maintenance  of  a  dangerous  electrical  wire. 
This  does  not  bring  it  within  the  purview  of  those  de- 
cisions where  it  is  ruled  that  when  specific  acts  of  neg- 
ligence are  pleaded,  it  devolves  upon  plaintiff  to  prove 
the  particular  negligence  averred. 

The  recovery  in  this  case  was  had  upon  the  theory 
that  the  broken  wire  had  been  in  that  condition,  and 
dangerously  charged  with  electricity,  for  a  sufficient 
length  of  time  to  make  its  existence  at  the  time  plain- 
tiff was  hurt  an  act  of  negligent  maintenance  on  the 
part  of  the  defendant.  There  was  testimony  inferably 
proving  these  facts.  The  recovery  was  had  on  that 
theory  alone,  and  not  for  some  different  or  other  un- 
pleaded  negligence.  The  instructions  in  this  case  sub- 
mitted this  issue  properly.  Nor  are  they  open  to  the 
objection  of  assuming  facts  in  dispute.  Nor  can  we 
find  any  evidence  that  the  court  by  refusing  other  in- 
structions than  those  it  gave  for  defendant  excluded 
from  the  jury  any  issue  proper  for  their  consideration. 
The  result  is  that  the  judgment  herein  is  affirmed. 
Brown,  C,  concurs. 

PER  CURIAM.— The  foregoing  opinion  of  Bond, 
C,  is  adopted  as  the  opinion  of  the  court.  All  the 
judges  concur,  as  per  curiam  opinion  filed  herewith. 

PER  CURIAM. — The  court  concurs  in  the  reason- 
ing of  our  learned  commissioner  as  expressed  in  his 
opinion,  and  to  that  extent  adopts  his  opinion  as  the 
opinion  of  the  court.    We  are  however  of  the  opinion 
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that  the  verdict  and  judgment  in  this  case  are  exces- 
sive, and  for  that  reason  the  judgment  should  not  be 
affirmed  except  upon  a  remittitur  being  entered  in  the 
sum  of  $1500,  so  as  to  leave  such  judgment  in  the  sum 
of  $7500.  If  therefore  the  plaintiff  will  within  ten 
days  enter  a  remittitur  in  the  sum  of  $1500,  as  and  of 
the  date  of  the  judgment  in  this  cause,  then  said  judg- 
ment so  reduced  to  $7500  will  be  affirmed  in  that  sum 
as  and  of  the  date  of  its  original  entry. 

If  however  plaintiff  refuses  to  file  such  remitti- 
tur within  said  ten  days,  then  this  judgment  shall  be 
reversed  and  the  cause  remanded.  To  this  extent  the 
opinion  of  our  commissioner  is  modified  and  as  thus 
modified  is  adopted  as  the  opinion  of  the  court.  All 
the  judges  concur. 


GEORGE  BENNETT,  by  his  next  Friend,  ^r.  TERMI- 
NAL RAILROAD  ASSOCIATION  OF  ST. 
LOUIS,  Appellant. 

Division  One,  March  29,  1912. 

1.  TRIAL:  Province  of  Jury:  Evidence.  If  there  is  material  evi- 
dence tending  to  prove  a  cause  of  action,  although  it  conflicts 
with  other  evidence,  or  if  an  inference  can  be  legally  drawn 
from  undisputed  evidence  which  tends  to  prove  a  cause  of 
action  although  a  contrary  inference  might  be  legally  deduced, 
then  the  case  is  for  the  jury. 

2.  NEGLIGENCE:  Privileges  of  Licensees  on  Railroad  Tracks: 
Duty  of  Licensees.  Laborers  employed  by  a  contractor  to 
whom  a  terminal  railroad  association  lets  work  in  its  yards, 
are  privileged  to  be  on  and  about  its  yards  and  to  use  the  same 
to  the  extent  Implied  from  their  avocations,  and  for  all  reason- 
able and  proper  purposes  of  entering  and  leaving  the  places 
where  they  are  at  work,  though  they  must  use  the  yards  and 
tracks  with  due  regard  to  the  danger  arising  from  the  necessary 
movement  of  trains. 
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3.   :  Care  Due  to  Licensees  in  Railroad  Yards.    A  terminal 

railroad  association  owes  to  the  employees  of  a  contractor  to 
whom  it  lets  work  in  its  yards  that  degree  of  care  and  watch- 
fulness which  an  ordinarily  prudent  person  would  exercise 
under  similar  circumstances  to  preTent  injury. 

4.  :    Last  Clear  Chance   Doctrine.     The  person  who  has 

had  the  ''last  clear  chance"  to  avoid  injuring  another  who  is, 
whether  negligently  or  not,  in  a  position  of  apparent  peril,  must 
exercise  ordinary  care  to  prevent  the  injury,  else  he  will  be 
liable  on  the  ground  that  his  failure  to  exercise  such  care  was 
the  proximate  cause  of  the  injury. 

Held,  by  VALLIANT,  J.,  concurring  in  the  result,  that  the 
doctrine  which  allows  recovery  in  some  cases  despite  the 
contributing  negligence  of  the  person  injured  is  well  called 
the  "humanitarian  doctrine,"  for  it  is  simply  an  exception, 
on  humanitarian  grounds,  to  the  general  rule.  For  ex- 
ample, when  an  engineer  sees  a  man  in  peril  on  his  track, 
or,  oven  though  he  does  not  see  him,  is  running  his 
engine  through  a  district  where  he  knows  people  are 
likely  to  be  upon  the  track,  and  can  save  his  life  by  a 
mere  lifting  of  his  hand,  he  is  not  excused  for  failing  to 
do  so  by  the  fact  that  the  man  was  guilty  of  negligence 
in  going  on  the  track. 


5.  :   :    Evidence:    Directed   Verdict.      Where    the 

plaintiff,  a  workman  employed  by  a  contractor  in  defendant's 
yards,  testified  that  he  did  not  see  the  train  that  struck  him 
until  it  was  right  upon  him;  and  the  engineer  testified  that 
his  view  was  obstructed  by  the  tank  of  the  tender  while  his 
engine  backed  so  that  he  did  not  see  the  plaintiff  when  he 
was  struck;  and  where  the  lookout  on  the  front  of  the  tender, 
corroborated  by  another  witness,  says  that  he  saw  the  plain- 
tiff in  a  position  of  danger  when  150  feet  away,  that  he  was 
warned  and  stepped  in  the  clear,  and  then,  while  attempting  to 
board  a  train  going  in  an  opposite  direction,  backed  into  danger 
just  at  the  time  the  tender  reached  him,  there  is  no  basis  for 
the  application  of  the  "last  clear  chance"  rule  for  the  plaintifTs 
benefit,  and  the  trial  court  should  have  directed  a  verdict  for 
defendant. 

t).  TRIAL:  Province  of  Jury:  Testimony  of  Adverse  Party. 
When  the  defendant,  after  having  introduced  evidence,  seeks 
to  have  the  case  taken  from  the  jury  by  a  peremptory  instruc- 
tion, the  plaintiff  is  entitled  to  the  benefit  of  the  probative  force 
of  testimony  given  on  behalf  of  the  defendant,  or  any  legitimate 
inferences  therefrom. 

Appeal   from   St.   Louis    City   Circuit  Court. — Hon. 
Virgil  Rule,  Judge. 
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McKeighan  &  Watts,  Wm.  P.  Gentry,  T.  M.  Pierce 
and  J.  L.  Howell  for  appellant ;  G.  T.  Priest  and  8.  P. 
McChesney  of  counsel. 

The  court  erred  in  refusing  to  direct  a  verdict  in 
favor  of  defendant:  (a)  Because  the  plaintiff  was 
injured  solely  through  his  own  negligence  in  suddenly 
stepping  from  a  position  of  safety  in  front  of  the  mov- 
ing engine  and  tender.  Lennon  v.  Eailroad,  198  Mo. 
514;  Giardina  v.  Eailroad,  185  Mo.  330.  (b)  Because 
the  plaintiff  was  a  workman  whose  business  took  him 
about  the  railroad  tracks,  and  as  it  was  his  duty  to 
look  out  for  the  movement  of  cars,  the  humanitarian 
doctrine  had  no  application.  Degonia  v.  Railroad,  224 
Mo.  564;  Van  Dyke  v.  Railroad,  230  Mo.  259;  Brock- 
schmidt  v.  Railroad,  205  Mo.  435;  Ginnochio  v.  Rail- 
road, 155  Mo.  App.  163;  Hitz  v.  Railroad,  152  Mo. 
App.  687. 

Rassieur,  Buder  &  Buder  for  respondent. 

(1)     The  facts  bearing  on  the  issue  of  contribu- 
tory negligence  are  disputed,  or  when  they  are  undis- 
puted but  admit  of  different  constructions  and  infer- 
ences, the  issue  must  be  left  to  the  jury.    Eckhard  v. 
Transit  Co.,  190  Mo.  593;  Waddell  v.  Railroad,  213 
Mo.  8;  White  v.  Railroad,  202  Mo.  539;  Felver  v.  Rail- 
road, 216  Mo.  195;  Ellis  v.  Railroad,  234  Mo.  673.  (2) 
The  law  is  well  settled  now  in  this  State,  that  where 
one  oblivious  of  his  danger  is  run  down  and  injured 
by  a  train,  the  company  is  liable,  if  the  catastrophe  oc- 
curred where  it  is  entitled  to  a  clear  track,  only  when 
the  engineer  or  those  in  charge  of  the  train  actually 
saw  the  injured  in  time  to  have  averted  the  collision. 
Bnt  where  it  has  no  right  to  assume  the  track  is  clear 
and  may  anticipate  the  presence  of  persons  on  the 
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track  at  all  times,  then  the  law  imposes  upon  it  the 
duty  of  keeping  a  watchful  lookout  for  them  and  the 
duty  of  exercising  ordinary  care  to  avoid  injuring 
them.  Murphy  v.  Railroad,  228  Mo.  56;  Ellis  v.  Rail- 
road, 234  Mo.  657. 

BOND,  C. — Plaintiff,  seventeen  years  of  age,  was 
an  employee  of  a  contractor  who  had  been  engaged 
by  defendant  to  install  for  it  a  block  system  of  sig- 
nals for  use  in  its  tracks  and  yards  in  St.  Louis  and 
at  other  points.  Plaintiff  had  been  doing  this  work 
for  six  weeks  or  two  months.  It  was  the  custom  of 
defendant  to  provide  for  plaintiff  and  persons  in  the 
same  service  a  ^^plug*'  train  which  would  take  them 
to  their  work  across  the  river  in  the  morning  and  bring 
them  back  in  the  evening.  This  train  stopped  at  a 
point  in  the  city  of  St.  Louis  near  which  Eighth  street 
extended  to  double  tracks  owned  by  defendant.  The 
street  did  not  cross  these  tracks  but  lay  entirely  south 
of  them. 

On  the  8th  of  July,  1908,  plaintiff,  in  company 
with  his  foreman  and  others,  returned  on  this  train 
to  its  stopping  point,  about  5 :20  p.  m.  After  they  de- 
barked, plaintiff  was  told  by  his  foreman  that  the  pay 
train  would  not  be  in  that  afternoon,  and  probably  on 
that  account  the  men  would  not  be  paid  on  that  day. 
Plaintiff  then  observed  that  two  of  the  men  who  had 
come  over  with  him  and  who  had  left  while  he  was  talk- 
ing to  his  foreman  were  about  to  enter  into  a  curve 
which  the  defendant's  two  tracks  describe  at  that 
point,  and  through  which,  over  an  elevation  begin- 
ning at  the  point  where  plaintiff  was  standing,  they 
proceeded  across  trestle  works  for  about  four  blocks 
and  then  six  blocks  due  west  until  they  reached  the 
union  station.  Plaintiff's  employers  kept  an  office 
in  the  yards  at  the  union  station,  where  plaintiff  and 
his  fellow-workman  were  paid,  and  plaintiff  says  he 
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intended  to  use  these  tracks  as  a  pathway  to  said  oflBce. 
At  the  point  where  plaintiff  stood  there  was  an  em- 
bankment about  two  feet  above  the  surface,  which  was 
the  beginning  of  the  elevation  of  the  two  tracks,  which 
increased  until  the  trestles  were  reached.  It  was  upon 
this  embankment  and  the  succeeding  trestles  plaintiff 
had  seen  the  other  men  proceed.  When  plaintiff 
started  to  follow  them,  he  says,  '^And  in  going  on  the 
highline  I  looked  east  and  saw  this  train  bearing  down 
westbound,  and  with  that  I  stepped  on  the  north  track 
and  was  standing  there  with  the  intention  of  letting 
that  pass;'*  that  he  was  then  struck  by  the  tender  of 
an  engine  which  was  backing  eastwardly  on  the  said 
north  track  and  pulling  a  train  of  freight  cars,  causing 
the  injury  sued  for — the  loss  of  an  arm  and  severe 
bruises  about  the  jaw  and  face. 

The  only  time  plaintiff  looked  to  the  west  was 
when  he  observed  his  two  companions  taking  that  direc- 
tion. He  then  saw  nothing  of  the  approaching  freight 
train  coming  eastwardly  over  the  north  track,  and  he 
never  saw  that  train  at  any  time  until  it  was  so  close  to 
him  that  he  could  only  make  one  step  southwardly  as 
he  was  struck  by  the  tender  of  the  engine.  Plaintiff's 
exact  language  is  as  follows:  *'The  only  recollection 
I  have  of  the  train  coming  in  an  opposite  direction 
is  when  it  was  just  about  on  top  of  me;  then  I  have 
just  a  faint  recollection  of  seeing  it  and  making  an 
effort  to  jump  when  it  struck  me,  and  that  is  as  far  as 
the  recollection  goes.''  Plaintiff  stated  that  during 
his  employment  he  had  been  nearly  every  day  in  the 
defendant's  yards.  He  stated  further,  ''But  it  was 
a  known  fact  to  be  careful  of  trains  because  we  had 
talked  about  that  often."  At  the  time  plaintiff  was 
hit,  he  testifies  he  was  ten  or  fifteen  feet  distant  from 
the  curve  of  the  two  tracks ;  that  he  did  not  remember 
whether  he  could  '*see  ardund  it  or  not;"  that  his  im- 
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pression  was  that  the  distance  between  the  two  tracks 
where  he  stood  was  eight  or  nine  feet.  The  engineer 
in  charge  of  the  eastbonnd  freight  train  was  a  witness 
for  plaintiff,  and  testified  that  whilst  his  train  was 
coming  east  at  a  distance  of  340  feet  he  saw  two  men 
on  the  south  track ;  that  these  men  walked  east  on  the 
south  track;  that  he  did  see  either  of  them  afterwards ; 
that  the  tank  of  the  tender  obscured  his  view  for  a 
certain  distance ;  and  that  he  did  not  see  the  plaintiff 
when  he  was  hit. 

Defendant  adduced  evidence  tending  to  prove  that 
plaintiff  was  seen  by  a  man  who  was  stationed  on  the 
east  end  of  the  tender  of  the  engine  that  was  drawing 
the  freight  train  eastwardly  on  its  north  track  at  a  dis- 
tance of  150  to  250  feet;  that  he  was  then  standing 
at  a  point  between  the  north  and  south  tracks  close 
enough  to  the  north  track  to  be  injured  if  he  remained 
stationary  until  the  freight  train  reached  that  point; 
that  the  two  tracks  at  that  point  were  ten  or  eleven  feet 
apart;  that  when  the  plaintiff  was  seen,  the  whistle 
blew  and  the  bell  was  rimg;  and  the  plaintiff  turned 
and  looked  '^and  stepped  into  the  clear'*  when  the 
freight  train  had  reached  a  distance  of  about  seventy- 
five  feet  from  him;  that  the  plaintiff's  injury  was 
caused  from  his  having  run  sidewise  for  some  distance 
apparently  to  get  on  the  moving  train  coming  west- 
wardly  over  the  south  track,  and  having  moved  back- 
wards just  as  the  tender  of  the  eastbound  train  reached 
the  place  where  he  was. 

Another  witness  for  defendant  testified  that  he 
came  over  that  afternoon  with  plaintiff  on  the  **plug'' 
train,  and  that  plaintiff  proposed  to  him  that  they 
catch  the  westbound  train  and  ride  in  it  over  the  south 
track  to  the  union  station;  that  he  warned  plaintiff 
to  look  out  for  the  freight  train  coming  eastwardly 
over  the  north  track,  which  witness  called  a  **drag 
train;''  that  plaintiff  answered  '*all  right;"  that  there- 


Digitized  by 


Google 


VOL.  242,  OCTOBER  TERM,  1911.  131 

Bennett  y.  Railroad. 

upon  he  went  eastwardly  and  about  one  hundred  feet 
from  plaintiff  found  an  open  vestibule  and  got  on  the 
steps  of  the  westbound  train  which  had  been  stopped 
awaiting  a  signal  before  proceeding  to  the  station; 
that  it  inunediately  moved  westwardly  in  response  to 
a  signal,  and  as  he  approached  the  place  where  plain- 
tiff was  standing  he  ''hollered"  to  him  to  look  out 
for  the  eastbound  train  on  the  north  track;  that  plain- 
tiff seemed  not  to  hear  him,  and  he  observed  plaintiff 
back  towards  the  eastbound  train  when  it  was  only 
three  or  four  feet  distant  from  him ;  that  plaintiff 
seemed  to  be  looking  for  the  opening  of  a  vestibule 
door  so  he  could  catch  the  westbound  train;  that  he 
saw  the  tender  of  the  eastbound  train  at  the  south- 
east comer  when  it  ''knocked  him  a  somersault;**  that 
witness  then  jumped  off  the  train  on  which  he  was 
riding  and  went  back  to  the  place  of  the  injury. 

Defendant  requested  a  peremptory  instruction  to 
find  in  its  favor.  Defendant  also  excepted  to  the  rul- 
mg  of  the  court  excluding  its  offer  to  prove  that  at  the 
point  where  plaintiff  was  hurt  the  distance  between 
the  trains  was  ten  or  eleven  feet,  and  that  a  person 
could  stand  safely  in  that  space  without  being  hit  by 
two  trains  passing  him  at  the  same  time  in  opposite 
directions. 

A  verdict  was  rendered  for  plaintiff  for  $10,000, 
from  which  defendant  duly  appealed. 

OPINION. 

I.  The  questions  presented  are:,  First,  the  cor- 
rectness of  the  action  of  the  trial  court  in  overruling 
the  demurrer  to  the  evidence ;  second,  the  correctness 
of  its  ruling  excluding  the  testimony  as  to  the  width 
between  the  two  tracks  at  the  point  where  plaintiff 
was  injured. 

If  there  is  material  evidence  tending  to  prove  a 
cause  of  action,  although  conflicted  by  other  evidence ; 
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or  if  an  inference  can  be  legally  drawn  from  undis- 
puted evidence  which  tends  to  prove  a  cause  of  action, 
although  a  contrary  inference  might  be  legally  de- 
duced ;  then  the  plaintiff  has  a  constitutional  right  to 
have  the  jury  decide  which  of  the  two  conflicting  theo- 
ries of  fact  shall  prevail.  This  rule  marks  the  line 
of  division  between  the  duty  of  the  court  to  declare  the 
law  and  the  power  of  the  jury  to  find  the  facts.  Un- 
less, therefore,  a  cause  of  action  is  unproven,  as  to  its 
essential  elements,  either  by  fact  or  legal  inference, 
the  case  must  go  to  the  jury. 

To  solve  the  question  presented  by  the  refusal  of 
the  trial  court  to  sustain  the  demurrer  to  the  evidence, 
the  facts  of  this  case  must  be  analyzed  in  the  light  of 
the  rules  of  law  applicable  to  the  evidence  and  the 
reasonable  inference  therefrom. 

The  laborers  employed  directly  by  defendant,  and 
also  those  employed  by  any  contractor  to  whom  it  let 
work  in  its  yards,  were  privileged  to  be  on  and  about 
its  yards  and  to  use  the  same  to  the  extent  implied 
from  their  avocations,  and  for  all  reasonable  and  prop- 
er purposes  of  entering  and  leaving  the  places  where 
they  were  at  work.  The  reciprocal  duty  rested  upon 
such  employees  to  use  the  yards  and  tracks  of  the 
defendant  with  due  regard  of  the  danger  arising  from 
the  necessary  movement  of  trains  of  cars.  This  dan- 
ger and  the  importance  of  taking  care  to  avoid  it  was 
known  to  the  plaintiff,  for  he  so  testifies.  To  him 
and  all  others  whom  it  might  expect  to  be  in  its  yards 
and  about  its  tracks,  the  defendant  owed  that  degree 
of  care  and  watchfulness  which  an  ordinarily  prudent 
person  would  exercise  under  similar  circumstances  to 
prevent  injury.  Unless  there  was  a  failure  of  this  duty 
and  unless  such  failure  was  the  proximate  cause  of 
plaintiff's  injury,  he  could  not  recover,  for  plaintiff's 
action  is  only  predicable  on  the  negligence  of  defend- 
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ant;  and  failing  that  negligence,  no  cause  of  action 
can  exist. 

We  do  not  understand  counsel  for  plaintiff  to  de- 
ny that  the  plaintiff  had  negligently  taken  a  position 
which  exposed  him  to  danger  from  a  train  which  might 
be  moved  eastwardly  over  the  northern  track  of  de- 
fendant if  he  stood  there  when  such  train  reached  the 
same  place ;  but  we  understand  him  to  insist  that  the 
persons  in  charge  of  the  eastbound  train  of  defendant 
either  knew,  or  by  reasonable  care  would  have  known, 
that  plaintiff  had  placed  himself  so  near  the  track 
over  which  such  train  was  moving  that  he  would  be 
injured,  and  that  this  was  or  could  have  been  known 
by  due  care  when  the  train  was  at  such  distance  from 
plaintiff  that  it  could  have  been  stopped  by  ordinary 
care  before  it  reached  him,  and  the  injury  thereby  pre- 
vented. This  theory  is  based  upon  the  assumed  ap- 
plication of  the  doctrine  that  the  party  who  has  the 
**last  clear  chance*'  to  avoid  injuring  another  who  is 
in  a  position  of  apparent  peril  whether  negligently 
or  not,* must  exercise  ordinary  care  to  prevent  the  in- 
jury, or  he  will  be  liable  on  the  ground  that  his  failure 
to  exercise  such  care  was  the  proximate  cause  of  the 
resulting  injury.  The  liability  thus  incurred  is  im- 
posed by  law  because  the  injury  is  inflicted  by  the  sub- 
seqvrent  negligence  of  the  person  whose  moral  and 
legal  duty  it  was  to  use  due  care  to  prevent  it.  It 
does  not  involve  the  abolition  of  the  rule  forbidding 
a  recovery  by  a  party  who  suffers  injury  resulting  di- 
rectly from  his  own  contributory  negligence.  For  it 
is  not  his  negligence  but  the  subsequent  negligence  of 
the  wrongdoer  which  the  law  regards  as  the  proximate 
and  eflScient  cause  of  the  injury.  It  is  on  this  ground 
alone  that  the  rule  is  sustainable,  and  it  has  now  be- 
come definitely  established  in  the  jurisprudence  of  this 
State.     [Klockenbrink  v.  Railroad,  172  Mo.  1.  c.  687; 
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affirmed  same  case  81  Mo.  App.  351,  and  cases  cited. 
See  also  subsequent  rulings  of  this  court.] 

We  are  utterly  unable  to  find  in  the  facts  of  this 
case  any  room  for  the  application  of  this  doctrine. 
The  plaintiff  testified  in  positive  terms  that  he  never 
at  any  time  prior  to  the  moment  when  the  eastbound 
train  was  right  upon  him  saw  that  train  or  had  any 
knowledge  of  its  approach.  The  only  other  witness 
called  by  plaintiff  was  the  engineer  of  this  train,  who 
states  that  he  never  saw  the  plaintiff  except  at  one 
time;  that  he  observed  two  men,  one  of  whom  might 
have  been  plaintiff;  that  both  of  these  men  were  on 
the  south  track  walking  east  and  were  not  on  the  track 
over  which  his  own  train  was  moving.  Giving  full 
effect  to  the  testimony  of  these  witnesses,  which  were 
all  had  by  the  plaintiff,  there  is  still  a  complete  dearth 
of  any  evidence  tending  to  show  that  plaintiff  was 
seen,  or  could  by  ordinary  care  have  been  seen,  in  a 
position  of  danger  by  the  persons  in  charge  of  the  east- 
bound  train.  When  the  two  men  were  seen  by  the  en- 
gineer, they  were,  as  far  as  his  train  was  concerned, 
in  a  position  of  safety,  for  they  were  not  on  its  tracks 
at  all.  Hence,  there  is  no  room  for  the  application 
of  the  rule  as  to  the  ''last  clear  chance*'  to  be  found 
in  the  testimony  given  on  plaintiff's  behalf,  or  upon 
any  inference  which  could  reasonably  be  drawn  from 
that  testimony. 

But  the  plaintiff  is  entitled  to  the  benefit  of  the 
probative  force  of  testimony  given  on  behalf  of  the 
defendant,  or  any  legitimate  inference  arising  there- 
from. Taking  therefore,  the  testimony  given  for  de- 
fendant, and  we  have  two  witnesses,  one  of  whom  was 
a  lookout  placed  on  the  east  end  of  the  tender  of  the 
locomotive  which  was  drawing  the  freight  train  over 
the  north  track.  This  witness  testified,  that  he  ob- 
served plaintiff  in  a  position  of  danger  at  a  distance 
of  150  feet ;  that  the  whistle  was  sounded  and  the  bell 
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rung;  that  plaintiff  looked  around  and  moved  south- 
wardly *'into  the  clear;''  that  is,  to  a  point  where  he 
would  be  entirely  safe;  that  the  plaintiff's  injuries 
were  caused  solely  by  his  intent  and  purpose  to  catch 
the  train  which  was  moving  in  the  opposite  direction 
on  the  south  track,  which  was  manifested  by  his  run- 
ning in  the  same  direction  of  that  train  in  a  sidewise 
way,  and  afterwards  backing  over  so  as  to  be  struck 
by  the  southeast  corner  of  the  tender  going  in  the  op- 
posite direction.  This  testimony  was  corroborated  as 
to  the  conduct  of  plaintiff  by  another  witness.  We  are 
unable  to  see  how  it  affords  any  basis  whatever  for 
the  application  of  the  rule  relied  upon  by  counsel  for 
respondent.  Its  entire  evidentiary  force  tends  to 
show  that  the  plaintiff's  negligence  or  youthful  heed- 
lessness directly  contributed  to  his  injury,  and  that 
his  injury  was  not  caused  by  any  later  negligence  on 
the  part  of  the  defendant,  for  the  testimony  of  its  wit- 
nesses discloses  no  negligence  either  primary  or  sec- 
ondary on  the  part  of  the  defendant. 

Under  the  testimony  given  for  plaintiff,  we  can 
find  no  legal  basis  upon  which  to  infer  negligence  on 
the  part  of  the  defendant.  And  since  the  evidence  of 
plaintiff  is  not  helped  or  aided  in  any  respect  by  that 
given  for  defendant,  we  are  wholly  unable  to  find  any- 
where in  the  record  a  valid  reason  for  the  refusal  by 
the  trial  court  of  the  request  made  at  the  end  of  the 
whole  case,  to  direct  a  verdict  for  defendant. 

This  renders  it  unnecessary  to  consider  the  error 
assigned  as  to  the  exclusion  of  testimony  tending  to 
prove  that  the  distance  between  the  two  tracks  ren- 
dered it  safe  for  a  person  standing  between  them  while 
trains  were  passing  in  opposite  directions. 

As  the  record  in  this  case  discloses  a  failure  to 
prove  the  cause  of  action  alleged  and  affords  no  inti- 
mation that  it  could  be  supplied  on  a  new  trial,  the 
judgment  will  be  reversed  for  the  error  of  the  trial 
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court  in  failing  to  direct  a  verdict  for  defendant ;  and 
the  cause  will  not  be  remanded.    Brown,  C,  concurs. 

PER  CURIAM.— The  foregoing  opinion  of  Bond, 
C,  is  adopted  as  the  opinion  of  the  court.  Graves^  P. 
J.,  and  Woodson,  J.,  concur.  Valliant  and  Lamm,  J  J., 
concur  in  result  in  separate  opinion  by  Valliant,  J. 

SEPARATE  CONCURRING  OPINION. 

VALLIANT,  J. — I  concur  in  the  result  reached 
by  the  learned  commissioner  and  in  all  that  is  said  in 
the  opinion  except  what  is  said  on  the  subject  of  what 
is  therein  called  the  ''last  clear  chance'*  doctrine  and 
the  reason  on  which  it  is  founded. 

There  is  something  in  a  name,  in  spite  of  what 
has  been  said  to  the  contrary,  and  when  two  names 
refer  to  the  same  subject  sometimes  the  choice  between 
them  gives  some  indication  of  the  meaning  intended  to 
be  conveyed.  When  discussing  the  exception  to  the 
rule  that  precludes  a  plaintiff  from  recovering  on  ac- 
count of  his  own  contributory  negligence  in  an  action 
founded  on  the  negligence  of  the  defendant,  this  court 
in  Kellney  v.  Railroad,  101  Mo.  67,  and  in  like  cases  of 
subsequent  date,  has  usually  denominated  it  the  hu- 
manitarian doctrine  and  has  justified  it  on  the  ground 
of  humanity  alone,  refusing  to  apply  the  general  rule 
of  contributory  negligence  when  to  do  so  would  excuse 
a  defendant  in  killing  or  inflicting  an  injury  which  he 
might  have  avoided  after  he  discovered  the  peril  in 
which  the  plaintiff  had  placed  himself  by  his  own  negli- 
gence. 

The  term  ''last  clear  chance"  is  usually  preferred 
in  the  arguments  of  counsel  who  oppose  this  doe- 
trine  and  in  those  arguments  the  doctrine  is  said  to 
rest  on  the  theory  of  primary  and  secondary  negli- 
gence, that  is,  conceding  that  in  the  beginning  the  situ- 
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ation  of  peril  was  brought  about  by  the  concurrent  neg- 
ligence of  both  plaintiff  and  defendant,  yet  if,  on  dis- 
covering the  peril,  the  defendant  fails  to  use  ordinary 
care  with  the  means  at  hand,  to  save  life,  he  commits 
a  second  act  of  negligence  which  results  in  the  killing 
or  injuring  of  the  plaintiff,  then  the  defendant  is  liable 
unless  the  plaintiff,  at  the  instant  of  the  accident,  is 
himself  guilty  of  negligence  which  then  and  there  con- 
tributes with  this  second  act  of  defendant's  negligence 
to  produce  the  result,  in  which  event  the  defendant  is 
not  liable.  There  has  never  been  a  case  in  this  court 
in  which  the  defendant  would  have  been  held  liable  if 
that  were  the  reason  on  which  the  exception  in  rela- 
tion to  contributory  negligence  rested.  That  has  never 
been  the  doctrine  of  this  court.  That  theory  was  ad- 
vanced in  Holwerson  v.  Railroad,  157  Mo.  216,  but  it 
was  not  adopted  as  the  opinion  of  the  court. 

If  a  plaintiff  chooses  his  path  in  the  center  of  a 
raiboad  track  where  he  knows  a  train  is  liable  to  come, 
paying  no  attention  to  the  situation,  and  along  comes 
a  train,  running  at  a  rate  of  speed  forbidden  by  law, 
which  strikes  and  injures  the  plaintiff,  nothing  more 
appearing,  the  plaintiff  cannot  recover,  because  his 
own  negligence  contributed  with  that  of  the  defend- 
ant to  produce  the  result.  But  if  the  engineer  saw 
the  plaintiff  on  the  track  and  realized  that  he  seemed 
oblivious  to  his  danger,  if  he  could  then  with  the  means 
at  hand  and  by  the  exercise  of  ordinary  care  have 
aroused  the  plaintiff  from  his  apparent  inattention  to 
the  situation  or  could  otherwise  have  prevented  in- 
juring him,  but  failed  to  do  so,  the  court  would  say 
that  such  case  makes  an  exception  to  the  general  rule 
in  regard  to  contributory  negligence.  And  sometimes, 
although  the  engineer  may  not  have  actually  seen  the 
plaintiff  on  the  track,  yet  if  he  was  running  his  engine 
through  a  street  of  a  city  where  he  knew  people  were 
hkely  to  be  or  in  the  country  along  a  track  where  he 
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knew  people,  though  not  having  a  right  to  do  so,  were 
liable  to  be  walking,  the  consequence  would  be  the 
same.  The  liability  of  the  railroad  company  under 
such  circumstances  would  rest,  not  on  an  inquiry  as 
to  primary  and  secondary  negligence,  but  on  an  ex- 
ception to  the  rule,  an  exception  which  the  cry  of  hu- 
manity demands. 

When  an  engineer  sees  a  man  in  peril  on  the  track 
and  can  save  his  life  by  a  mere  lifting  of  his  hand  he 
is  not  excused  for  failing  to  do  so  by  the  fact  that  the 
man  was  guilty  of  negligence  in  going  on  the  track. 
Humanity  revolts  at  the  idea  of  unnecessarily  killing 
a  man  merely  because  he  is  negligent.  That  is  what 
this  court  means  when  it  refuses  to  apply  the  general 
rule  of  contributory  negligence  to  excuse  the  kiUing  or 
crippling  of  a  man  in  such  case,  and  that  is  why  we 
call  it  the  humanitarian  doctrine.  This  doctrine  is 
clearly  stated  in  Murphy  v.  Railroad,  228  Mo.  56. 
Lamm^  J.,  concurs  in  this  opinion. 


E.  C.  VANDAGRIFT,  Receiver,  Appellant,  v. 
MASONIC  HOME  OF  MISSOURI. 

Division  One,  March  29,  1912. 

BANKS  AND  BANKING:  Depositors:  Debtor  and  Creditor. 
The  relation  of  debtor  and  creditor  subsists  between  a  bank 
and  its  depositor.  This  rule  is  reciprocal,  so  that  when  a  bank 
permits  its  customer  to  overdraw,  he  thereby  becomes  the 
debtor  and  the  bank  the  creditor. 

:  :  Overdrafts:  Liability  of  Payee.  The  treas- 
urer of  a  corporation  had  an  account  with  a  bank  of  which 
he  was  the  president;  that  bank  received  more  of  the  corpora- 
tion's money  from  the  original  depository  than  was  returned, 
and  it  permitted  the  treasurer  to  divert  this  money  to  his 
j>er8onal  account  and  then  to  overdraw  that  account  by  checks 
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to  credltore  in  order  to  replace  funds  of  the  corporation  mis- 
appropriated by  him.  The  corporation,  meanwhile,  had  no 
knowledge  of  such  misappropriation  and  the  treasurer's  books, 
"frequently  examined,  were  found  to  be  correct.  Held,  in  an 
action  by  the  receiver  for  the  bank  as  for  money  had  and 
received,  that  the  corporation  is  not  liable  for  the  unpaid 
balance  of  such  overdrafts. 

3.  REFERENCE:  Compulsory:  Appeal:  Review  of  Findings.  It 
a  case,  though  referred  by  consent,  is  one  wherein  a  compulsory 
reference  might  have  been  ordered,  the  Supreme  Court  upon 
appeal  will  review  the  findings  of  the  referee. 

Appeal  from  St.  Louis  City  Circuit  Court. — Hon.  G. 
C.  Hitchcock,  Judge. 

Apfibmed. 

John  A.  Eaton,  E.  H.  McVey  and  Franklin  Miller 
for  appellant. 

(1)  An  action  for  money  liad  and  received,  lies 
when  one  person  has  received  money  belonging  to 
another,  which,  in  justice  and  right,  should  be  return- 
ed. Eichardson  v.  Drug  Co.,  92  Mo.  App.  515 ;  Gaines 
V.  MiUer,  111  U.  S.  395.  (2)  On  December  22,  1905, 
Tygard  was  a  defaulter  in  his  trust  as  treasurer  of 
the  Masonic  Home,  in  the  sum  of  $19,329.14.  He  was 
insolvent.  He  took  $17,522.88  out  of  the  Bates  Nat- 
ional Bank  and  used  it  in  paying  back  the  Masonic 
Home  and  in  paying  the  obligations  of  the  Masonic 
Home.  (3)  John  E.  Parson  was  the  secretary  of  the 
Masonic  Home,  and  one  of  its  board  of  directors.  He 
was  the  active  financial  oflScer  of  the  home.  He  had 
knowledge  of  Tygard 's  misuse  of  the  home  funds. 
He  discovered  the  shortage  while  engaged  in  the  busi- 
ness for  which  he  was  employed,  i.  e.,  the  cashing 
of  warrants  and  the  making  of  deposits  in  the  State 
National  Bank.  His  knowledge  therefore  became  the 
knowledge  of  the  Masonic  Home.  Bank  v.  Schaum- 
berg,  38  Mo.  244;  Williams  v.  Dittenhorfer,  188  Mo. 
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144;  Carroll  v.  Railroad,  14  Mo.  App.  498.  (4)  Ty- 
gard's  embezzlements  were  made  possible  only  by  rea- 
son of  the  neglected  duty  of  the  Masonic  Home  in  tbat 
the  Home  failed  to  exercise  even  the  slightest  super- 
vision over  him  as  treasurer  and  failed  to  use  even  or- 
dinary diligence  in  connection  with  its  funds.  (5)  The 
moneys  of  the  Masonic  Home  were  so  handled  by  Ty- 
gard  in  the  accounts  in  the  Bates  National  Bank  as 
to  make  knowledge  from  an  investigation  of  the  ac- 
count as  to  the  condition  and  amount  of  moneys  be- 
longing to  the  Masonic  Home  impossible,  and  as  no 
actual  knowledge  concerning  the  peculations  and  em- 
bezzlements of  Tygard  can  be  imputed  to  the  Bates 
National  Bank  by  reason  of  the  unlawful  acts  of  Ty- 
gard, the  Bates  National  Bank  had  no  constructive  or 
actual  knowledge  of  what  was  transpiring  with  refer- 
ence to  the  use  of  its  moneys  for  the  benefit  of  the  Ma- 
sonic Home.  (6)  The  Bates  National  Bank  is  pre- 
sumed to  know  what  its  president  knows  only  when  he 
is  acting  within  the  scope  of  his  agency,  and  his  frau- 
dulent acts  to  the  detriment  of  the  bank  cannot  charge 
the  bank  with  notice.  The  bank  is  not  imputed  with 
knowledge  as  to  the  fraudulent  intent  of  Tygard  in 
withdrawing  the  funds  of  the  Masonic  Home  from  the 
fact  that  Tygard  was  merely  the  president  of  the  Bates 
National  Bank.  Bank  v.  Slattery,  166  Mo.  620;  Bank 
V.  Froman,  129  Mo.  430;  Bank  v.  Thayer,  184  Mo.  93; 
Bank  v.  Lovitt,  114  Mo.  525 ;  Johnson  v.  Shortridge, 
93  Mo.  227;  Traber  v.  Hicks,  131  Mo.  186;  Smith  v. 
Boyd,  162  Mo.  157;  Knobeloch  v.  Bank,  27  S.  E.  962; 
4  Thompson  on  Corporations,  sees.  5205-6.  (7)  The 
moneys  of  the  Bates  National  Bank,  having  been  ap- 
propriated and  used  for  the  benefit  of  the  Masonic 
Home,  by  its  treasurer,  entitles  the  Bates  National 
Bank  to  be  reimbursed  in  respect  to  all  of  the  moneys 
taken  from  it  by  the  defaulting  treasurer  and  used  in 
payment  of  the  obligations   of  the  Masonic  Home. 
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Bank  v.  Lumber  Co.,  54  Mo.  App.  327 ;  Bank  v.  Lum- 
ber Co.,  60  Mo.  App.  256 ;  Watson  v.  Bigelow,  47  Mo. 
413;  Mayor  v.  Ord,  57  Mo.  App.  644;  Bohlmann  v. 
Rossi,  73  Mo.  App.  315;  Fahy  v.  Grocer  Co.,  57  Mo. 
App.  77;  Huttig  Co.  v.  GitcheU,  69  Mo.  App.  121;  Min- 
ing  Co.  V.  Bank,  96  U.  S.  640;  Society  v.  MitcheU,  26 
Mo.  App.  217;  Assn.  v.  Bank,  126  Mo.  82;  Hennessy 
V.  Bank,  129  Fed.  557;  Bank  v.  Morgan,  96  U.  S.  Sup. 
Ct.  122;  Curtin  v.  Mining  Co.,  74  Pac.  851;  Clement 
V.  Clothing  Co.,  68  N.  W.  224;  Kerwin  v.  Match  Co., 
79  Pac.  928;  Parsons  v.  Investment  Co.,  64  Mo.  App. 
32;  Trust  Co.  v.  Loan  Co.,  61  N.  E.  688;  Capital  Co. 
V.  March,  61  Pac.  876;  Phillips  v.  Lumber  Co.,  62  Pac. 
749;Bankv.  Hughlett,  84Mo.  App.  268.  (8)  *afthe 
treasurer  of  a  corporation  is  a  defaulter  and  his  de- 
falcation is  as  yet  unknown  and  unsuspected,  and  he 
steals  money  from  a  third  person  and  places  it  with 
the  funds  of  a  corporation,  in  order  to  conceal  and 
make  good  his  defalcation,  and  the  corporation  uses 
the  money  as  its  own,  no  other  officer  knowing  any 
of  the  facts,  the  corporation  does  not  thereby  acquire 
a  good  title  to  the  money  as  against  the  true  owner. 
But  the  latter  may  maintain  an  action  against  the  cor- 
poration to  recover  back  the  same.*'  Newell  v.  Had- 
ley,  206  Mass.  335,  29  L.  R.  A.  (N.  S.)  908;  MUls  v. 
MUls,  147  Mass.  268;  Foote  v.  Cotting,  195  Mass.  55; 
Brookhouse  v.  Pub.  Co.,  73  N.  H.  68;  Holden  v.  Bank, 
72  N.  Y.  286;  Gunster  v.  H.  &  P.  Co.,  181  Pa.  327; 
Bank  v.  Dunbar,  118  111.  625;  Ditty  v.  Bank,  75  Fed. 
769;  Bank  v.  Thompson,  118  Fed.  Rep.  802;  Electric 
Co.  v.  Electric  Co.,  65  Fed.  Rep.  344;  Bank  v.  Munger, 
95  Fed.  92;  Aldrich  v.  Bank,  176  U.  S.  618;  Bank 
v.  Kellog,  56  N.  W.  (S.  D.)  1071;  Bank  v.  Milling  Co., 
1  S.  D.  388;  Bannantine  v.  Maclver,  1  King's  Bench, 
103;  3  Am.  &  Eng.  Anno.  Cases  1143.  (9)  When  Ty- 
gard  repaid  the  money  he  had  stolen  from  the  defend- 
ant, by  paying  the  Masonic  Home  debts  with  the  $17,- 
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522.88  stolen  from  the  plaintiff,  Tygard,  and  Tygard 
alone,  represented  the  defendant  in^  receiving  the  $17,- 
522.88.  The  Masonic  Home  must  be  deemed  to  have 
known  what  he  knew,  and  the  Home  cannot  accept  the 
benefit  of  his  act  without  accepting  the  consequences  of 
his  knowledge.  The  defendant  cannot  obtain  greater 
rights  from  his  act  than  if  it  did  the  thing  itself,  know- 
ing what  he  knew.  Newell  v.  Hadley,  206  Mass.  335,  92 
N.  Y.  Rep.  507;  Mills  v.  Mills,  147  Mass.  269;  Aldrich 
V.  Bank,  176  U.  S.  637.  (10)  The  annual  examination 
of  Tygard  ^s  accounts  as  treasurer  by  the  so-called 
experts  was  a  farce.  No  effort  was  made  to  examine 
his  bank  account  and  check  it  up  with  the  books.  The 
trial  court  erred  therefore  in  sustaining  the  findings 
of  the  referee. 

Jamison  &  Thomas  and  W.  M.  Williams  for  re- 
spondent. 

(1)  The  finding  of  facts  by  the  referee  stands  as 
a  special  verdict.  Coming  here,  as  it  does,  with  the 
approval  of  the  trial  court,  the  only  open  question  as 
to  the  facts  is,  whether  there  is  any  evidence  to  sup- 
port these  findings.  Ferry  Co.  v.  Railroad,  73  Mo. 
389;  Berthold  v.  O'Hara,  121  Mo.  88;  Tufts  v.  Lat- 
shaw,  172  Mo.  359.  (2)  There  is  substantial  evidence 
to  support  each  and  every  fact  found  by  the  referee 
and  set  out  in  his  report.  There  was  practically  no 
dispute  about  the  facts,  and  they  are  succinctly  and 
clearly  stated  in  the  report.  (3)  **To  maintain  as- 
sumpsit for  money  had  and  received,  plaintiffs  must 
show  that  defendant  has  actually  received  his  money, 
or  prove  such  facts  as  to  raise  a  fair  presumption 
that  he  has  received  it.*'  Hutchison  v.  Phillips,  11 
Ark.  270;  Larry  v.  Hart,  12  Ga.  422;  Madison  v.  Wal- 
lace, 30  Ky.  98.  The  evidence  does  not  tend  to  show 
that  any  money  belonging  to  the  Bates  National  Bank 
was  ever  actually  received  by  the  defendant  corpora- 
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tion.  The  treasurer,  Tygard,  had  sufficient  money  be- 
longing to  the  defendant  to  pay  every  warrant  drawn 
on  him.  The  part  which  he  kept  in  the  State  National 
Bank  was  undoubtedly  so  applied  and  enough  of  the 
money  belonging  to  the  home  to  meet  all  other  war- 
rants  was  deposited  by  him  in  his  own  bank.  The  pre- 
sumption must  certainly  be  indulged,  in  the  absence 
of  evidence  to  the  contrary,  that  the  money  remitted 
to  meet  these  warrants  was  from  the  funds  of  the 
home.  The  finding  of  the  referee  ^Hhat  it  has  not  been 
shown  that  the  defendant  received  any  money  belong- 
ing to  the  Bates  National  Bank,  nor  has  proof  been 
submitted  to  raise  a  fair  presumption  that  defendant 
received  it,*'  is  a  proper  conclusion  upon  the  evidence. 
(4)  Even  if  it  had  been  shown  that  Tygard  had  em- 
bezzled some  of  the  money  of  the  Bates  National  Bank, 
and,  without  the  knowledge  of  the  defendant's  offi- 
cers and  directors,  had  used  it  to  pay  warrants  drawn 
upon  him  as  defendant's  treasurer,  for  the  payment 
of  which  sufficient  money  had  been  previously  placed 
in  his  hands  by  the  defendant,  still  plaintiff  could  not 
recover  in  this  action.  **A  payee  is  not  bound  to  in- 
quire into  the  authority  of  a  person  from  whom  he 
receives  money  in  payment  of  a  debt,  for  a  different 
doctrine  would  be  productive  of  great  mischief."  Ran- 
kin V.  Bank,  188  IT.  S.  557;  Sanborn  v.  Bank,  115  Mo. 
App.  50;  Hardware  Co.  v.  Mayer,  110  Mo.  App.  14; 
Hatch  V.  Bank,  147  N.  Y.  184;  Stephens  v.  Board,  79 
Mo.  App.  183;  Smith  v.  Bank,  107  Iowa,  620.  (5) 
The  money  of  the  home  was  used  for  the  benefit  of 
Tygard 's  bank,  and  not  the  money  of  the  bank  for 
the  use  of  the  home.  Many  of  the  checks  drawn  against 
the  account  of  Tygard,  treasurer  of  the  home,  in  the 
State  National  Bank  were  in  favor  of  J.  C.  Clark, 
cashier  of  the  Bates  National  Bank,  and  for  money 
transferred  to  the  last  named  bank.  These  transac- 
tions appeared  upon  the  books  of  the  Bates  National 
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Bank.  Its  officers  and  directors  must  be  held  to  have 
knowledge  of  what  its  books  show.  At  least  two  of  the 
directors  were  shown  to  have  had  actual  knowledge 
thereof,  while  defendant's  directors  had  no  notice 
whatever  of  the  condition  of  these  accounts. 

BOND,  C. — This  suit  is  by  the  receiver  of  the  in- 
solvent Bates  National  Bank,  located  at  Butler,  Bates 
county,  Missouri,  against  the  Masonic  Home  of  Mis- 
souri, a  corporatioon  created  for  charitable  purposes, 
in  three  counts,  set  forth  in  the  petition.  The  first 
two  were  based  upon  notes  purporting  to  be  signed 
**  Masonic  Home  of  Missouri,  by  F.  J.  Tygard,  Treas- 
urer,'*  dated,  respectively,  December  25,  1905,  and 
March  12,  1906,  and  for  the  sums  of  $3000  and  $1500. 
The  right  to  recover  on  these  two  counts  of  the  peti- 
tion was  not  claimed  on  the  oral  argument  in  this 
court.  The  only  count  of  the  petition  left  is  the  third 
count,  which  is  in  assumpsit  for  $17,522.88.  The  an- 
swer to  this  count  of  the  petition  is  a  general  denial. 
The  case  was  referred  by  consent,  and  the  taking  of 
testimony  before  the  referee  was  concluded,  and  a  re- 
port made  by  him  on  the  26th  of  September,  1906. 

The  facts  found  by  the  referee  are,  in  substance, 
that  the  defendant  was  organized  as  a  corporation  on 
the  12th  of  October,  1886,  for  the  purpose,  as  shown 
by  it  articles,  ^^to  establish  and  maintain  a  home  for 
indigent  Masons  of  Missouri,  and  for  resident  needy 
widows  and  orphans  of  deceased  Masons  .  .  .  and  to 
hold  such  property  and  conduct  such  business  as  may 
be  necessary  for  the  successful  maintenance  of  said 
home.'*  That  following  its  organization  of  the  first 
board  of  directors,  F.  J.  Tygard  was  elected  treas- 
urer and  was  annually  re-elected  to  that  office  for  a 
period  of  twenty  years,  or  until  September,  1906 ;  that 
during  this  time  said  Tygard  was  president  of  the 
plaintiff  bank  and  its  predecessor,  and  in  each  of  said 
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banks  he  kept  an  account  headed,  **F.  J.  Tygard, 
Treasurer,  Masonic  Home  of  Missouri." 

His  duties  as  treasurer  are  defined  in  the  by-laws 
of  the  defendant,  as  follows:  ^*Sec.  3.  The  treasurer 
shall  be  the  custodian  of  all  moneys  and  securities  be- 
longing to  the  home,  and  disburse  the  same  in  payment 
of  expenses  by  the  direction  of  the  board  of  directors, 
and  shall  not  make  any  payment  except  on  proper 
vouchers  drawn  by  order  of  the  board  and  signed  by 
the  president  and  secretary;  submit  to  the  board,  or 
any  member  thereof,  his  books,  papers  and  accounts 
whenever  requested  so  to  do,  and  to  report  annually 
to  the  president,  and  oftener  if  required,  the  financial 
transactions  of  the  board  of  the  home,  and  transmit  to 
his  successor  in  office  his  official  effects.'' 

Under  the  by-laws  of  the  defendant,  its  secretary 
(John  E.  Parson  and  S.  C.  Bunn)  was  required  to 
record  the  proceedings  of  the  board  of  directors  when 
approved,  take  care  of  the  seal  and  perform  other  du- 
ties required  by  the  board,  and  *'to  receive  all  moneys 
belonging  to  this  corporation;  he  shall  give  receipts 
therefor  and  shall  keep  an  accurate  account  thereof. 
Funds  which  may  come  into  the  hands  of  the  secre- 
tary from  any  source  shall  be  by  him  paid  over  to  the 
treasurer  .  .  .  and  he  shall  take  the  treasurer's  re- 
ceipt therefor.''  By  a  later  by-law  the  treasurer  was 
charged  with  the  duty  of  paying  the  expenses  of  the 
defendant  under  direction  of  its  board  of  directors, 
and  to  submit  to  the  board  his  books,  papers  and  ac- 
counts when  requested,  and  to  make  annual  reports 
to  the  president.  The  secretary  was  also  further  di- 
rected to  deposit  sums  received  by  him  ^*to  the  credit 
of  the  treasurer  in  such  bank  as  the  treasurer  may 
designate."  The  treasurer  was  further  forbidden  to 
pay  out  money  **  except  upon  drafts  of  the  president 
and  secretary  issued  in  pursuance  of  orders  from  the 
board." 

242  Sup.— 10 
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The  report  of  the  referee  further  sets  out  that  the 
grounds  and  buildings  of  defendant  were  purchased 
by  contributions  and  donations  from  various  Masonic 
orders;  that  its  expense  fupds  were  acquired  by  as- 
iessments  laid  upon  their  members  by  local  Masonic 
lodges  throughout  the  State  of  fifty  cents  per  head  on 
each  member;  that  an  appropriation  out  of  said  funds 
was  made  by  the  various  Masonic  lodges  and  paid  over 
to  the  secretary  of  the  home,  who,  in  turn,  paid  the 
same  to  F.  J.  Tygard,  treasurer  of  the  home,  or  placed 
it  to  his  credit  in  some  bank ;  that  for  some  years  be- 
fore 1906 'the  secretary,  under  the  direction  of  said 
Tygard,  deposited  such  collections  in  the  State  Na- 
tional Bank  of  St.  Louis,  to-wit,  *'To  the  credit  of  F.  J. 
Tygard,  Treasurer  of  the  Masonic  Home;'^  that  the 
treasurer  used  such  deposits  in  the  payment  of  war- 
rants made  out  in  proper  form  for  the  expenses  of  the 
home,  or  from  time  to  time  withdrew  and  transfer- 
red them  to  the  Bates  National  Bank  of  Butler,  Mis- 
souri, of  which  he  was  president;  that  he  kept  three 
separate  accounts  in  said  last  named  bank — one  in  hi& 
individual  name,  one  as  treasurer  of  the  Masonic 
Home,  and  one  as  Treasurer  of  the  Grand  Command- 
ery  of  Knights  Templar,  and  used  the  funds  in  each 
account  indiscriminately  in  crediting  money  held  by 
him  as  treasurer  of  the  home,  for  paying  out  money 
for  the  home,  as  stated  in  plaintiff's  second  amended 
petition.  (These  underlined  words  were  the  only 
change  made  in  the  report  of  the  referee  when  it  was 
confirmed  by  the  court).  And  for  credits  and  pay- 
ments in  his  own  account  and  as  treasurer  of  the 
grand  conmiandery,  and  in  issuing  checks  to  Tygard 
and  Clark,  and  in  transferring  credits  to  a  bank  at 
Rich  Hill,  Missouri. 

Tygard  and  Clark  was  a  firm  composed  of  Ty- 
gard, the  president,  and  Clark,  the  cashier,  of  the 
Bates  National  Bank,  engaged  in  making  speculative 
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ventures  and  using  for  that  purpose  sometimes  money 
belonging  to  the  home.  The  Rich  Hill  Bank  was  a  bank 
at  Eich  Hill,  Missouri,  in  which  Tygard  was  interested 
and  of  which  he  was  vice-president;  that  Tygard  made 
full  and  regular  monthly  and  annual  reports  of  the 
condition  of  his  accounts  as  treasurer  of  the  home  to 
the  president  of  its  board  of  directors,  which  were 
fully  distributed;  that  his  books  and  accounts  were 
annually,  and  at  times  oftener,  forwarded  to  the  office 
of  the  Masonic  Home  and  examined  by  direction  of 
its  board  of  directors  and  compared  with  the  books 
kept  by  the  secretary ;  and  that  annually  an  expert  ac- 
countant was  employed  to  examine  and  compare  re- 
ports of  these  two  officers;  that  warrants  for  the  ex- 
penses of  the  Masonic  Home  were,  by  the  direction  of 
the  treasurer,  made  payable  at  the  State  National  Bank 
of  St.  Louis,  and,  after  such  payments,  he  took  credit 
for  the  same  as  treasurer;  that  in  three  instances  in 
which  this  did  not  occur,  the  payments  were  made 
under  the  direction  of  the  board  and  shown  by  receipts 
instead  of  by  warrants ;  that  the  evidence  adduced  on 
the  trial  disclosed  that  when  the  notes  referred  to  in 
the  first  and  second  counts  of  plaintiff's  petition  were 
executed,  the  treasurer,  according  to  the  showing  of 
his  books,  had  then  on  hand  larger  sums  than  were  ex- 
pressed in  the  face  of  said  notes;  and  that  early  in 
September,  1906,  before  the  plaintiff  went  into  the 
hands  of  a  receiver,  the  treasurer  had  on  hand,  accord- 
ing to  his  books,  to  the  credit  of  the  home,  $1290.36 ; 
and  that  he  paid  over  to  his  successor  as  treasurer  this 
amount;  that  during  the  entire  term  of  his  incum- 
bency as  treasurer,  he  never  attempted  to  create  any 
obligation  against  the  home  or  in  its  name  other  than 
the  two  promissory  notes  described  in  the  petition. 

**The  members  of  the  board  of  directors  of  the 
home  knew  nothing  of  the  existence  of  the  notes  sued 
on  xmtil  the  institution  of  this  suit ; '  *  and  that  there  was 
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no  authority  given  Tygard  to  create  such  obligations ; 
that  the  evidence  showed  numerous  instances  where 
Tygard  would  use  the  deposits  to  his  credit  as  treas- 
urer in  his  own  bank  (the  Bates  National  Bank)  to 
start  an  account  in  that  bank  in  favor  of  himself  or 
others,  and,  subsequently,  to  transfer  amounts  to  the 
credit  of  the  home ;  that  **from  1893  to  1896  he  checked 
out  of  the  deposits  to  his  credit  in  the  State  National 
Bank  of  St.  Louis,  as  treasurer  of  the  home,  more  than 
$120,000,  $80,000  of  the  sum  being  made  payable  to 
J.  C.  Clark,  cashier  of  the  Bates  National  Bank,  and 
remainder  to  the  cashier  of  the  Bank  at  Rich  Hill,  Mis- 
souri;'' that  about  one-fifth  of  this  amount,  or  $24,000, 
when  received  by  the  Bates  National  Bank  was  prop- 
erly credited  to  Tygard  as  treasurer  of  the  Masonic 
Home  on  its  books;  that  the  remaining  four-fifths, 
about  $96,000  when  so  received  were  placed  by  the 
Bates  National  Bank,  at  the  direction  of  Tygard,  to 
his  personal  account,  or  to  the  account  of  Bates  Na- 
tional Bank,  or  to  Tygard  and  Clark,  or  to  the  Rich 
Hill  Bank. 

The  report  then  adds:  ** There  is  no  evidence  that 
the  directors  of  the  home  had  any  knowledge  of  this 
confusion  of  accounts  and  shifting  of  credits  practiced 
by  Tygard,  as  they  appear  only  in  the  books  and  in 
the  accounts  of  the  Bates  National  Bank." 

The  report  then  sets  out  that  Tygard  had  general 
supervision  of  the  management  of  the  Bates  National 
Bank;  that  J.  C.  Clark,  it  vice-president  and  cashier 
for  twenty  years,  and  S.  F.  Wamock  had  charge  of 
the  details  of  its  business ;  that  for  three  years  before 
its  failure  the  board  of  directors  of  the  bank  consisted 
of  Tygard,  Clark,  Newberry,  Edwards  and  Warnock, 
which  held  meetings  every  month  or  two  months  at 
which  the  president  (Tygard)  would  submit  state- 
ments of  the  condition  of  the  bank;  that  'Hhese  reports 
showed  his  personal  account  and  an  account  as  treas- 
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urer  of  the  Masonic  Home  and  an  account  as  treas- 
urer of  the  Grand  Commandery,  and  that  he  gave 
checks  on  the  bank  and  made  deposits  or  transfers  of 
credits  or  debits  in  connection  with  these  various  ac- 
counts;'* that  the  bank  had  a  discount  committee  who 
examined  paper  offered  for  that  purpose;  that  the 
two  notes  mentioned  in  the  first  and  second  counts  of 
plaintiff's  petition  were  discounted;  that  Tygard  said 
to  the  cashier  at  the  time  ''the  home  was  needing 
money  to  pay  for  improvements  and  had  overdrawn 
its  account;''  that  Tygard  admitted  to  him  after  the 
failure  of  the  bank  that  he  had  no  authority  to  make 
these  notes;  that  interest  appeared  to  have  been  paid 
upon  them;  that  the  books  of  the  bank  did  not  show 
from  what  source  it  was  derived. 

The  referee  then  sets  out  a  transcript  of  the  bal- 
ances shown  by  the  treasurer's  books  to  have  been  in 
his  hands  to  the  credit  of  the  Masonic  Home  at  the 
close  of  each  year  from  July  31,  1904  to  September 
1,  1906.  It  shows  that  at  the  latter  date  he  held  to 
the  credit  of  the  defendant  $1290.36,  as  above  stated. 
The  referee  then  makes  the  following  itemized  state- 
ment of  the  amount  which  plaintiff  claims  it  is  entitled 
to  recover  on  the  third  count  of  its  petition : 

Warrants   paid   out   of  account   of   Tygard,   treasurer   of 

Home,  in  Bates  National  Bank  f  3,524.79 

Warrants  paid  out  of  account  of  Tygard  4,507.70 

Remitted  out  of  personal  account  of  Tygard  in  Bates 
National  Bank  to  credit  of  Tygard,  treasurer,  in  State 
National  Bank  and  paid  out  for  Home  4,500.00 

Remitted  out  of  account  Tygard,  treasurer,  in  Bates 
National  Bank  aud  credited  to  account  Tygard,  treas- 
urer. State  National  Bank,  and  paid  out  for  Home 10,500.00 

Received   from   Masonic  Home  and  credited  to 

Tygard  In  Bates  National  Bank %  2,350.00 

Received   from   Masonic  Home  and   credited  to 

Tygard,  treasurer,  in  Bates  National  Bank..$  3,059.61  %  5,409.61 

Total    n7,522.88 
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As  to  these  items  of  accountj  the  referee  states 
that  the  warrants  for  the  first  item  show  that  they 
were  paid  by  the  State  National  Bank;  that  presump- 
tively the  warrants  for  the  second  item  were  paid  by 
the  State  National  Bank;  that  the  remaining  two  items 
claimed  by  plaintiff  were  between  the  period  of  Jan- 
uary 11,  1906,  and  August  7,  1906,  a  little  over  seven 
months ;  that  during  this  time  the  treasurer  had  in  his 
hands  a  much  larger  amount  to  the  credit  of  the  home 
than  the  amount  of  both  of  these  items ;  that  the  defend- 
ant had  held  in  his  hands  since  the  first  of  September, 
1905,  as  shown  by  his  own  books,  $8347.40,  and  from 
that  time  to  September  1, 1906,  he  had  received  in  cash 
from  the  secretary  $42,574;  that  from  other  sources 
(redemption  of  bonds  and  interest  on  loans)  he  had 
received  during  the  same  period  $10,912.59,  or  total  re- 
ceipts the  year  ending  September  1,  1906,  $61,833.99; 
that  his  total  expenditures  as  treasurer  of  the  home 
during  said  year  were  $60,543.63,  leaving  in  his  hands 
the  balance  aforesaid,  which  was  paid  over  as  afore- 
said. 

This  report  of  the  referee  was  accompanied  by 
his  conclusions  of  law,  upon  which,  as  applied  to  the 
facts  found  by  him,  he  recommended  judgment  in  fa- 
vor of  the  defendant. 

Exceptions  were  filed  to  his  report  by  plaintiff, 
which  were  overruled  by  the  court  except  as  to  the 
amendment  by  interlineation  shown  in  the  italicized 
sentence  above.  Thereupon,  the  court  affirmed  his  re- 
port, and  rendered  judgment  in  favor  of  the  defend- 
ant, from  which  plaintiff  has  duly  perfected  its  ap- 
peal to  this  court. 

OPINION. 

I.  The  plaintiff  (appellant)  claims  that  Tygard 
embezzled  money  of  the  Bates  National  Bank,  of  which 
he  was  president,  to  pay  certain  creditors  of  the  Ma- 
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sonic  Home,  of  which  he  was  treasurer,  in  a  sum  suflS- 
dent  to  replace  his  misappropriation  of  funds  which 
came  into  his  hands  as  such  treasurer.  Plaintiff  (ap- 
pellant) further  claims  that  the  Masonic  Home  knew 
of  these  facts  and  thereby  became  liable  in  the  pres- 
ent action  *'as  for  money  had  and  received.'' 

Before  discussing  the  law  applicable  to  this  as- 
sumed state  of  f^cts,  it  is  necessary  to  ascertain  from 
the  record  whether  the  evidence  proves  that  it  really 
existed. 

There  is  not  a  shred  of  evidence  in  this  record 
that  the  Masonic  Home  had  any  knowledge  that  any 
of  the  moneys  placed  in  the  custody  of  its  treasurer 
were  embezzled  or  misappropriated.  His  books  as 
such  trustee  were  annually  and  also  monthly  examined 
and  compared  with  those  kept  by  the  home  by  expert 
accountants,  and  found  to  be  correct,  both  as  to  his 
receipts  and  disbursements,  and  the  balance  due  at 
end  of  his  office  was  paid  over. 

It  may  be  conceded  that  Tygard  did  use  these 
trust  funds  in  his  own  ventures,  but  there  is  no  evi- 
dence that  the  Masonic  Home  was  aware  of  that  fact. 
There  is  evidence  that  Parsons,  defendant's  secre- 
tary, knew  th^  treasurer  did  not  at  all  times  have 
enough  of  the  home's  money  on  deposit  in  the  State 
National  Bank  at  St.  Louis  to  meet  checks  on  said  bank 
for  current  expenses  and  obligations  of  the  home ;  but 
there  is  no  evidence  that  the  secretary  knew  that  the 
remaining  funds  of  the  home  were  not  on  deposit  in 
the  Bates  National  Bank,  in  the  county  where  the 
treasurer  lived. 

The  by-laws  of  the  Masonic  Home  did  not  require 
him  to  maintain  his  deposits  as  treasurer  in  any  one 
of  the  four  banks  in  St.  Louis  which  he  successively 
used  to  receive  collections  in  the  first  instance,  and 
where  the  secretary  was  required  to  deposit  them  to 
his  account  as  treasurer.    He  might,  at  any  time  after 
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they  were  put  to  his  credit,  transfer  any  part  of  them 
to  another  depositary,  and  he  did  receive  a  large  part 
of  these  funds  and  place  them  to  his  account  as  treas- 
urer in  his  home  bank  in  Bates  county.  Hence,  the  fact 
that,  on  occasion,  he  did  not  have  in  the  St.  Louis  bank 
enough  of  the  homers  money  to  pay  a  check  thereon  in 
the  form  of  a  warrant  (as  prescribed  in  the  by-laws) 
afforded  no  evidence  that  the  full  ampunt  of  the  money 
shown  by  his  books  to  be  then  in  his  hands  was  not 
comprised  in  the  aggregate  sums  then  to  his  account 
as  treasurer  in  the  Bates  National  Bank  and  in  the 
St.  Louis  banks. 

The  referee  was  well  warranted  by  the  evidence 
in  so  finding.  It  is  no  doubt  true  that  if  the  defendant 
had  distrusted  the  showing  of  its  treasurer's  books 
and  had  undertaken  to  ferret  out  all  of  the  deposita- 
ries and  receptacles  wherein  he  kept  its  money,  it 
would  have  discovered  that  he  was  engaged  in  specu- 
lations, and  that  the  portions  of  its  funds  which  he  had 
transmitted  to  his  account  as  treasurer  in  the  Bates 
National  Bank  were  used  by  him  for  the  benefit  of 
that  bank,  and  in  joint  enterprises  with  the  cashier  of 
that  bank,  and  for  other  purposes ;  but  there  was  noth- 
ing in  the  transactions  between  him  and  the  defend- 
ant up  to  that  time  which  imposed  that  duty  upon  it 
as  a  matter  of  law. 

A  careful  analysis  of  the  testimony  of  Clark,  the 
cashier  of  the  Bates  National  Bank  (who  was  jointly 
acting  with  Tygard  in  some  of  the  uses  of  the  money 
to  his  credit  as  treasurer  of  defendant)  discloses  that 
the  funds  so  used  were  fully  replaced.  As  to  this  he 
testified:  '^Q.  And  did  Tygard  and  Clark  pay  back 
all  of  the  money  you  say  they  borrowed  in  that  way 
of  the  Masonic  Home?  A.  Yes,  sir,  and  a  good  deal 
more.''  This  witness  also  states  that  for  the  over- 
drafts of  Tygard  or  any  other  depositor,  the  bank  ex- 
tended credit  to  them  and  expected  them  to  repay  such 
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indebtedness.  This  consists  with  the  rule  of  law  that 
the  relation  of  debtor  and  creditor  subsists  between 
a  bank  and  its  depositors.  [Utley  v.  Hill,  155  Mo.  1.  c. 
259.]  This  rule  is  necessarily  reciprocal,  so  that  when 
a  bank  permits  its  customer  to  overdraw,  he  thereby 
becomes  the  debtor  and  the  bank  the  creditor,  or  a  re- 
versal of  positions  takes  place  without  any  change  in 
the  nature  of  their  legal  relations. 

The  act  of  Tygard,  with  the  consent  of  the  Bates 
National  Bank,  whereby  he  withdrew  the  money  of 
other  persons  and  deposited  it  in  his  own  name,  if  it 
did  not  charge  the  Bates  National  Bank  with  a  trust, 
certainly  could  not  charge  the  Masonic  Home,  or  any- 
one to  whom  Tygard  gave  checks  on  the  accounts  thus 
established,  with  any  obligation  whatever  to  the  bank. 
For  if  this  were  so,  then  no  person  could  safely  re- 
ceive payment  of  a  check  without  incurring  a  resulting 
liability  to  the  bank  which  honored  it,  if  the  bank 
could  show  that  the  drawer  of  the  check  had  created 
an  account  in  his  favor  by  depositing  in  his  own  name 
money  which  he  held  for  another.  Such  a  theory  is 
unsound  in  law  and  impractical  in  business  dealings. 
So  in  the  case  at  bar,  when  the  Bates  National 
Bank  accepted  deposits  by  Tygard  as  treasurer  and 
afterwards  consented  to  a  redeposit  of  money  drawn 
from  that  account  by  him  in  his  own  name,  it  thereby 
precluded  itself  from  calling  on  any  person  to  whom 
he  gave  a  check  on  his  personal  account  thus  estab- 
lished, to  reimburse  the  sums  paid  by  the  bank  on  such 
checks,  whether  they  exceeded  the  account  of  the 
drawer  or  not. 

The  evidence  in  this  case  proves  that  the  Bates 
National  Bank  received  out  of  the  money  of  defend- 
ant deposited  originally  in  the  State  Bank  of  St.  Louis 
a  larger  sum  than  was  returned ;  that  it  permitted  Ty- 
gard to  divert  this  money  in  a  great  degree  to  his  own 
uses  by  crediting  it  to  his  personal  account.  The  fact 
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that  it  afterwards  permitted  him  to  overdraw  hi& 
personal  account  furnishes  no  legal  ground  for  a  re- 
covery from  this  defendant  or  any  other  payee  of  the 
balance  due  said  bank  on  the  overdrafts  made  by  Ty- 
gard.  This  seems  to  be  the  only  manner  in  which 
Tygard  conducted  his  business  in  the  Bates  National 
Bank  so  as  to  become  its  debtor.  He  did  not  rob  the 
till  nor  purloin  the  money  in  its  vaults.  What  he  act- 
ually did,  as  far  as  this  record  shows,  was  the  creation 
of  accounts,  personal  and  otherwise,  upon  which  he 
made  overdrafts  which  were  not  repaid.  This  undoubt- 
edly left  him  a  debtor  for  the  amounts  thus  loaned 
him  by  the  bank,  but  it  did  not  make  the  persons  to 
whom  he  paid  the  money  either  debtors  to,  or  trustees 
for,  the  bank.  As  to  such  third  parties,  the  maxim 
applies,  Res  inter  alios  acta  alteri  nocere  non  debet. 
[Broom's  Legal  Maxims  (8  Ed.),  p.  954.] 

Our  conclusion  is  that  the  undisputed  facts  in  this 
record,  which  we  have  re-examined  (since  the  case  is 
one  wherein  a  compulsory  reference  might  be  ordered, 
Williams  v.  Railroad,  153  Mo.  1.  c.  495)  clearly  sus- 
tain the  deductions  of  the  referee,  that  the  Masonic 
Home  stood  in  no  relationship  either  of  knowledge  or 
conduct  which  rendered  it  liable  to  account  for  the 
money  paid  out  by  its  treasurer  on  its  behalf  in  the 
discharge  of  his  duty  to  account  for  funds  entrusted 
to  him. 

This  disposes  of  this  appeal  and  renders  it  un- 
necessary to  discuss  the  applicability  of  the  rule 
enounced  by  a  divided  court  in  Newell  v.  Hadley,  206 
Mass.  335,  as  to  the  measure  of  responsibility  incurred 
by  the  principal  where  his  agent  has  stolen  the  money 
of  another  to  repay  a  theft  from  his  principal,  and  suit 
is  brought  by  the  third  party  to  recover  from  the  prin- 
cipal. 

The  proposition  that  the  owner  of  personal  prop- 
erty which  is  subject  to  identification,  does  not  lose 


Digitized  by 


Google 


VOL.  242,  OCTOBER  TERM,  1911.         155 

Hayes  y.  Hayes. 

his  title  thereto  by  the  act  of  one  who  steals  it  and 
sells  it  to  an  innocent  purchaser,  is  fundamental  in  the 
law.  The  doctrine,  however,  on  grounds  of  public  pol- 
icy and  business  necessity  cannot  be  applied  to  un- 
identifiable money  which  has  been  received  in  good 
faith  and  for  value  by  a  payee  of  the  person  who  ob- 
tained it  by  theft.  But  the  case  in  hand  does  not  call 
for  the  application  either  of  the  rule  or  its  modifica- 
tion, for  the  facts  necessary  to  support  the  legal  the- 
ory on  which  appellant  asks  the  reversal  of  this  case 
are  essentially  lacking  in  the  record  before  us. 

The  judgment  of  the  trial  court  was  manifestly 
for  the  right  party  and  is  aflSrmed.  Brown,  C,  con- 
curs. 

PER  CURIAM.— The  foregoing  opinion  of  Bond, 
C,  is  adopted  as  the  opinion  of  the  court.  All  the 
judges  concur,  except  Graves,  P.  J.,  not  sitting. 


HIRAM  HAYES  et  al.  v.  LOARN  HATES  et  al., 
Appellants. 

Division  One»  March  29,  1912. 

..  WILL  CONTEST:  Action  at  Law:  Practice:  Undue  influence. 
A  suit  to  set  aside  a  wUl  for  undue  influence  is  an  action  at 
law,  and  where  there  was  any  material  evidence  tending  to 
prove  plaintiffs'  allegation  of  undue  influence,  the  case  was  one 
for  the  Jury. 

\.  :    Undue   Influence.     Undue  influence  means  the  suh- 

stitution  in  a  will,  when  executed,  of  the  will  and  purpose 
of  some  person  other  than  the  testator.  The  allegation  of 
undue  influence  as  the  sole  ground  of  attack  upon  a  will  implies 
intellectual  competency  on  the  part  of  the  testator  except  for 
the  dominance  over  his  mind  and  intentions  in  the  disposal 
of  his  estate  of  a  stronger  will  or  different  purposes  from  what 
he  would  have  expressed  If  left  to  his  own  guidance. 
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3.   :  :  Partiality  and  Prejudice  of  Testator.   Proof 

of  a  father's  partiality  and  prejudice  as  regards  his  children — 
such  partiality  and  such  prejudice,  that  Is,  as  are  not  engendered 
by  craft  or  fraud  and  which  do  not  subdue  his  mind  and  free 
agency — Is  not  sufficient  to  set  aside  his  will  made  under  the 
Influence  of  those  emotions.  Nor  would  It  alter  the  case  that 
such  emotions  were  unjustly  harbored. 

4.  :  :  Right  of  Alienation.  The  absolute  owner- 
ship of  property  Implies  the  right  of  arbitrary  disposition  of  It 
according  to  the  loves,  hates  or  caprices  of  the  grantor.  The 
only  limitation  of  the  power  of  the  owner  to  alienate  his  prop- 
erty  (aside  from  coercion,  fraud,  or  lack  of  mentality)  exists 
when  the  instrument  of  conveyance  was  made  at  a  time  when 
the  volition  of  the  grantor  was  so  far  destroyed  that  the  Instru- 
ment expressed,  not  his  own  Intentions  and  wishes,  but  the 
different  designs  and  objects  of  those  who  controlled  his  actions. 

5.  PRECATORY  TRUST:  Terms.  In  order  to  Imply  a  trust  from 
the  use  of  precatory  words,  the  terms  employed  for  that  purpose 
must  be  Inserted  in  the  will  or  other  Instrument  of  settlement, 
and  used  In.  an  Imperative  sense  as  to  a  certain  subject  and 
a  certain  object  or  person. 

6.  EVIDENCE:  Remarks  of  Testator:  Undue  Influence.  The 
testator's  remarks,  made  at  various  times  not  contemporaneous 
with  the  making  of  the  will,  that  the  reason  he  did  not  give 
anything  to  his  other  children  was  to  keep  down  dissensions 
In  his  family,  were  evidentiary  only  of  the  testator's  state  of 
mind,  not  of  the  truth  of  the  things  stated;  and  such  remarks 
cannot  be  taken  as  proof  of  undue  Influence. 

7.  WILL  CONTEST:  Undue  influence:  Material  Evidence  Re- 
viewed. Held,  that  there  was  In  this  case  no  evidence  of  undue 
Influence  exerted  upon  the  mind  of  a  testator  when  he  made 
his  will. 

Appeal  from  Barry  Circuit  Court. — Hon.  F.  C. 
Johnson,  Judge. 


Revebsed. 

W.  P.  Sullivan,  G.  Purd  Hays  and  T.  D.  Steele, 
for  appellants;  James  T.  Neville    of  counsel. 

(1)  An  attack  upon  a  will  on  the  ground  that  it 
was  procured  by  undue  influence  necessarily  assumes 
the  existence  of  a  will  otherwise  valid  and  regularly 
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executed.  Upon  this  issue  therefore,  the  burden  of 
proof  is  on  the  contestants.  Jones  v.  Roberts,  37  Mo. 
App.  163;  Carl  v.  Gabel,  120  Mo.  283;  Morton  v.  Hei- 
dom,  135  Mo.  608;  Doherty  v.  Gilmore,  136  Mo.  414; 
Campbelle  v.  Carlisle,  162  Mo.  634;  Sehierbaum  v. 
Schemme,  157  Mo.  1;  King  v.  Gibson,  191  Mo.  307. 
(2)  Mere  undue  influence  is  not  sufficient;  to  invali- 
date the  will  such  influence  must  be  so  exercised  as  to 
result  in  the  will  made,  and  will  not  do  so  then,  if 
such  influence  was  of  a  wife  or  child  and  was  exercised 
in  a  fair  and  reasonable  manner,  without  fraud  or  de- 
ception. Crowson  v.  Crowson,  172  Mo.  691 ;  McFadin 
V.  Catron,  138  Mo.  197;  Jackson  v.  Hardin,  83  Mo.  175; 
Maddox  v.  Maddox,  114  Mo.  35 ;  Jackson  v.  Ilardin,  83 
Mo.  175.  (3)  When  proponents  have  made  out  their 
prima  facie  case,  it  then  devolves  on  contestants  to 
prove  undue  influence  by  substantial  testimony,  failing 
in  which,  the  court  should  direct  a  verdict  for  defend- 
ants. Sehr  v.  Lindemann,  153  Mo.  276 ;  Sehierbaum  v. 
Schemme,  157  Mo.  16.  It  was  the  duty  of  the  trial 
court  to  give  a  peremptory  instruction  to  the  jury  to 
find  in  favor  of  the  will  where  a  prima  facie  case  was 
made  by  the  proponents  and  there  was  no  substantial 
evidence  to  sustain  the  contest.  Jackson  v.  Hardin, 
83  Mo.  175;  Maddox  v.  Maddox,  114  Mo.  35;  McFadin 
V.  Catron,  138  Mo.  197;  Eiley  v.  Sherwood,  144  Mo. 
354;  Sehr  v.  Lindemann,  153  Mo.  276;  Winn  v.  Grier, 
217  Mo.  420;  Fulton  v.  Freeland,  219  Mo.  494;  Gibony 
V.  Foster,  230  Mo.  106;  Mackall  v.  Mackall,  135  U.  S. 
167;  Martin  v.  Bowdem,  158  Mo.  379;  Catholic  Uni- 
versity v.  O'Brien,  181  Mo.  93;  Sehierbaum  v. 
Schemme,  157  Mo.  22.  (4)  Statements  made  by  the 
testator,  both  before  and  after  the  execution  of  the 
will  are  admissible  as  evidence  of  the  testator's  mental 
condition  and  the  state  of  his  affections,  but  such  state- 
ments are  not  admissible  as  proof  of  undue  influence. 
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nor  of  the  truth  of  the  facts  narrated.  Crowson  v. 
Crowson,  172  Mo.  691;  Techenbrock  v.  McLaughlin, 
209  Mo.  533 ;  Seibert  v.  Hatcher,  205  Mo.  83. 

J.  J.  Gideon,  O.    A.  Watson,  J.  S.    Davis  and 

James  George  for  respondents. 

The  court  did  not  err  in  refusing  the  mandatory 
instructions  at  the  close  of  the  plaintiff  ^s  evidence 
and  at  the  close  of  all  the  evidence.  The  question 
of  undue  iniSuence  was  the  only  question  submitted 
to  the  jury,  the  question  of  want  of  testamentary  ca- 
pacity having  been  eliminated  at  the  commencement  of 
the  trial.  There  was  abundant  evidence  to  justify  the 
court  in  submitting  this  question  to  the  jury. 
The  defendants  did  not  stand  upon  their  demurrer  but 
joined  the  plaintiffs  in  submitting  this  question  in 
their  instructions.  We  understand  the  rule  to  be  that 
the  trial  court  cannot  be  convicted  of  error  when,  after 
demurrer  to  the  evidence  has  been  overruled,  the  de- 
fendant requests  and  obtains  instructions  submitting 
the  issues  to  a  jury  which  finds  against  him.  This  is 
certainly  so  where  there  is  evidence  to  sustain  the 
verdict.    Crum  v.  Crum,  231  Mo.  636. 

BOND,  C. — This  suit  is  to  set  aside,  for  undue 
influence,  the  will  of  W.  R.  Hayes,  who  died  March  22, 
1907,  leaving  a  second  wife,  Adaline  Hayes,  seven 
children  and  one  grandchild,  the  descendant  of  his 
eighth  child;  all  of  whom  are  parties  plaintiff  and 
defendant  to  this  suit.  The  will  in  dispute  was  form- 
ally executed  August  4,  1898,  and  purported  to  devise 
to  the  said  widow  and  one  child  (Loam  Hayes)  all  the 
real  and  personal  estate  of  the  testator.  The  remain- 
ing six  children  and  the  grandchild  are  expressly 
named  in  the  will  and  excluded  from  any  share  in  the 
property  therein  devised.  There  was  a  mistrial  in 
Christian  county,  and  a  change  of  venue  to  Barry 
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county,  where,  after  a  second  mistrial,  the  cause  was 
again  tried  at  the  September  term,  1908,  of  the  circuit 
court. 

At  the  hearing,  the  evidence,  in  substance,  was, 
to-wit:  The  first  wife  of  William  R.  Hayes  died  Au- 
gust 4, 1876,  after  having  given  birth  to  eight  children, 
the  fruit  of  her  marriage.  A  little  more  than  a  year 
thereafter  he  married  Adaline  Hayes,  his  widow  and 
one  of  the  defendants.  No  children  were  bom  of  this 
union.  Four  of  the  children  of  the  first  marriage  had 
married  at  the  time  of  their  father ^s  second  marriage: 
Hiram,  Martha  Anderson,  Eliza  Downing  and  Mrs. 
Jones.  The  other  children,  not  then  of  age,  lived  with 
their  father,  and  included  Loam,  two  years  of  age; 
Minerva,  fourteen;  John,  sixteen,  and  Prior  eighteen. 
As  they  became  respectively  of  age,  they  moved  away 
from  their  father ^s  home,  except  Loarn  who  remained 
there  and  at  another  house  on  the  farm  during  his 
father's  life. 

Hiram  Hayes,  then  fifty-five  years  of  age,  testi- 
fied, that  no  misunderstanding  occurred  between  him- 
self and  his  father.  **My  relations  with  him  remained 
friendly  to  the  time  of  his  death.''  On  cross-examina- 
tion, he  stated,  as  follows:  '*We  had  a  little  diflSculty 
shortly  after  he  married  the  second  time.  I  don't  re- 
member how  many  years  that  I  didn't  visit  him,  might 
have  been  as  many  as  ten  or  twelve.  We  spoke  to  each 
other  during  that  time  when  we  passed,  but  had  no 
conversation,  I  never  tried  to  talk  to  him.  He  invited 
me  to  visit  them  and  I  went.  It  might  have  been  only 
three  or  four  years  afterward,  I  don't  know.  I  remem- 
ber this  trouble  was  about  buying  that  tombstone; 
he  was  asked  to  put  up  one,  and  didn't,  and  a  part  of 
us  went  ahead  and  put  it  up.  This  was  after  father 
had  married  a  second  time.  Sister  Martha  had  asked 
him  to  put  it  up,  I  believe.  I  never  asked  him.  Mrs. 
Anderson,  Mrs.  Downing  and  myself  bought  this  tomb- 
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stone.  We  put  it  up  without  saying  to  father  what  we 
were  going  to  do.  I  knew  father's  disposition;  knew 
his  feelings  were  easily  hurt.  I  didn't  know  whether  it 
would  hurt  his  feelings  or  not.  I  suppose  it  would. 
...  I  expected  it  would  make  him  mad  and  hurt  his 
feelings  at  the  time  we  did  it.  That  is  the  trouble  that 
came  up  between  me  and  father  first.  It  was  not  but 
two  or  three  years  till  father  came  to  see  me  and  in- 
vited me  to  visit  him,  and  I  went  and  visited  him  off 
and  on  from  that  on.  I  don't  know  how  often.  I 
plowed  com  on  his  place  once  since  that  and  the  sum- 
mer before  he  died  him  and  stepmother  came  down 
and  spent  a  day  with  me,  one  Sunday,  and  him  and 
my  cousin  came  down  one  Sunday.  I  never  discussed 
the  tombstone  proposition  with  him.  .  .  .  When  I 
married  he  gave  me  a  team,  chain  harness,  a  year's 
provisions  and  a  cow.  I  didn't  have  as  much  as  father 
— he  had  land  and  I  didn't.  When  I  went  back  to 
visit  him  my  stepmother  was  there.  I  never  had  any 
trouble  with  her.  She  always  treated  me  nicely.  She 
never  told  me  not  to  come." 

He  was  at  his  father's  house  when  he  died,  and 
had  a  talk  with  Loam,  who  told  him  that  **Pap  made 
his  will  and  willed  it  all  to  me"  (Loarn).  ^^Pap  said 
for  me  to  divide  with  you  and  John. ' '  That  he  (Loarn ) 
stated  he  did  not  know  what  was  in  the  will  until  told 
by  his  father,  and  that  he  (Loam)  went  to  Billings, 
where  the  will  was  deposited,  and  examined  it  **to  see 
whether  Eoswell  Jones's  (the  grandchild's)  name  was 
on  it."  That  he  further  stated  to  witness:  ** Hiram, 
Pap  said  for  me  to  divide  with  you  and  John." 

Eliza  Downing  (nee  Hayes)  testified,  that  she 
and  her  husband  moved  away  from  her  father's  house 
when  he  married  the  second  time ;  that  she  and  a  mar- 
ried sister  prepared  the  dinner  for  him  at  his  house 
on  the  wedding  day,  and  received  their  stepmother; 
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that  she  did  not  visit  her  father  thereafter  for  twenty- 
five  years,  but  did  go  to  see  him  when  he  had  *' gan- 
grene in  his  foot/'  She  stated  also,  that  she  never 
heard  either  her  stepmother  or  her  brother  Loam 
say  anything  to  her  father  abont  his  will,  but  she 
thought  **he  was  influenced  or  he  never  would  have 
willed  his  children  ouf 

Martha  Anderson  testified,  that  the  first  estrange- 
ment between  her  father  and  his  elder  children  grew 
out  of  the  fact  that  the  stepmother  stopped  the  younger 
children  (who  remained  at  home)  from  coming  to  see 
her  and  the  other  married  ones  (who  had  moved 
away) ;  that  she  thought  he  was  influenced  in  the  mat- 
ter of  making  his  will  but  she  did  not  know  how ;  that 
she  did  not  visit  her  father's  house  after  December 
24,  1877,  while  he  lived;  that  she  should  have  done  so 
if  she  had  thought  she  would  be  welcome;  *Hhat  about 
four  years  ago  Loam  told  her  that  father  had  made  a 
will  and  had  willed  everything  to  him,  and  remarked, 
*that  he  done  just  as  he  told  him  there  with  every- 
thing.' '' 

Minerva  Carlin  stated  she  stayed  at  her  father's 
house  after  his  second  marriage  until  she  was  sixteen 
years  of  age,  when  she  was  taken  away  by  one  of  her 
brothers,  after  she  had  been  struck  with  a  rolling  pin 
by  her  stepmother  for  not  getting  breakfast  early 
enough  on  a  certain  Sunday  morning;  that  she  tried 
to  defend  herself;  that  her  father  came  in  the  room, 
and  each  of  them  told  her  own  side;  that  her  father 
told  her  to  **hush;"  that  she  went  back  in  the  kitchen 
**and  finished  up  breakfast,"  and  left  about  ten  days 
thereafter  and  made  her  home  with  her  sister  Martha 
until  she  became  twenty-five  years  of  age,  when  she 
married;  that  her  father  never  asked  her  to  return; 
that  her  stepmother  never  spoke  to  her  until  after  her 
marriage;  that  she  saw  her  father  at  Loam's  house 
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in  1902  or  1903.  He  then  asked  her  to  visit  him  for 
two  or  three  days;  that  Loam  wrote  her  about  the 
affliction  of  her  father ;  that  she  then  wrote  her  father 
offering  to  come  and  see  him,  and  received  a  reply  from 
Loam  telling  her  not  to  come,  that  **he  (her  father) 
said  he  wonld  like  to  see  her,  but  he  could  not  stand 
the  abuse  he  would  have  to  take  if  I  would  come,'* 
therefore  Loam  advised  her  not  to  come. 

On  cross-examination  she  testified,  to-wit:  **Q. 
Did  you  ever  hear  your  stepmother  suggest  to  your 
father  he  should  dispose  of  his  property  in  any  par- 
ticular wayt  A.  Not  to  him,  but  she  told  me  she 
didn't  intend  to  allow  *your  Pap  to  give  you  children 
anything.'  Q.  Your  Pap  did  just  about  as  he  pleased, 
didn't  het  A.  He  did  when  he  was  by  himself;  when 
he  was  with  her,  I  don't  believe  he  did.  Q.  As  a 
matter  of  fact  you  don't  know  of  any  influence  exer- 
cised by  either  your  stepmother  or  Loam  in  making 
this!  A.  I  know  just  what  she  said  to  me,  *I  don't  in- 
tend to  allow  your  Pap  to  give  you  children  a  penny,' 
and  the  will  says  we  didn't  get  it,  that  is  all  I  know 
about  it." 

Prior  L.  Hayes  worked  on  the  farm  until  twenty 
one  years  of  age,  and  left  after  a  fight  with  his  father, 
whom  he  knocked  down  in  the  course  of  the  difficulty. 
He  took  his  sister  Minerva  away  after  the  fight  be- 
tween her  and  her  stepmother.  JEe  did  not  revisit  his 
father  for  twenty-two  years,  but  saw  him  three  times 
during  the  last  two  years  of  his  life. 

John  Hayes  testified  he  left  the  home  of  his  father 
when  twenty  years  of  age  and  about  five  years  after 
the  second  marriage ;  that  he  and  the  younger  children 
while  at  their  father's  house  were  forbidden  to  visit 
their  married  sisters,  whose  husbands  were  disliked 
by  their  father.  He  left  after  an  altercation  with  his 
father,  but  visited  him  regularly  and  often  up  to  his 
death.    He  then  talked  with  Loam  who  told  him  that 
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the  property  was  all  willed  to  him  (Loam),  and  that 
their  father  had  requested  him  to  divide.  *'Q.  Just 
state  what  he  said!  A.  He  said  that  he  was  to  divide 
with  me  and  Hiram.  Q.  That  is  the  substance  of  itt 
A.  Yes,  sir.  Q.  You  could  not  give  his  exact  lan- 
guage! A.  No,  sir,  we  had  quite  a  talk  about  it.  I 
expect  we  talked  half  an  hour  about  it.'^  That  he 
had  heard  of  a  previous  will  made  in  1883,  whereun- 
der  the  estate  of  his  father  was  equally  divided  be- 
tween him  and  Loam,  except  the  widow's  dower,  and 
a  bequest  of  five  hundred  dollars  to  two  grandchil- 
dren. 

Samnel  Angus  testified,  that  the  testator  told  him 
that  he  had  given  everything  to  Loarn;  '^that  he  al- 
lowed to  help  John  some,  but  did  not  for  he  desired 
to  have  *a  little  peace,'  and  4t  kept  up  so  much  hell 
about  it,  that  is  the  reason  he  said  he  fixed  it  that 
way.'  "  This  talk  was  six  or  seven  years  before  the 
trial. 

Frank  Smart  stated,  that  the  following  conversa- 
tion was  had  between  him  and  the  testator:  **That 
was  in  1893,  we  shocked  across  the  west  end  of  that 
square  of  wheat  and  got  down  to  the  southwest  corner 
and  stopped  there,  he  said  let's  wait  until  the  man 
comes  with  the  water.  It  was  a  hot  evening.  While 
we  was  standing  there  he  looked  over  the  field  and 
looked  around,  he  said:  ^It  won't  be  long  I  will  be 
here  in  the  heat  working,  it  won't  be  long  until  this 
all  belongs  to  Loam.'  He  says,  *I  am  going  to  will 
everything  I've  got  to  Loarn  and  Adaline.'  I  said, 
'Aren't  you  going  to  will  Hiram  and  the  other  chil- 
dren anything!'  'No,'  he  says,  'I  am  not  going  to  will 
them  a  penny.'  I  said,  'What  is  your  reason  for 
this!'  'Well,'  he  said,  'Frank,  'y  God,  it  is  to  keep 
war  down  in  the  family.'  " 

Lee  Hodges  testified  as  follows:  *'I  was  ac- 
quainted with  William  R.  Hayes,  worked  for  him.    I 
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don't  remember  what  month  it  was,  it  was  in  1899, 
I  believe  November,  I  am  not  sure.  He  told  me  he  had 
willed  his  stuff  to  Loam;  made  a  will  with  the  un- 
derstanding that  he  was  to  divide  with  John  and 
Hiram.  I  was  not  working  for  him  at  this  time.  This 
occurred  over  in  the  field  by  a  hay  barn.  Mr.  Hayes 
was  my  uncle  by  marriage.  His  first  wife  was  my 
mother's  sister." 

Walter  Davis  testified  as  follows:  **I"was  well 
acquainted  with  William  E.  Hayes.  I  heard  him  sev- 
eral times  make  different  statements  about  his  prop- 
erty, in  a  will  prior  to  this  one  here  now.  He  made  one 
will  before  this  one ;  this  will,  I  never  heard  him  say 
anything  in  regard  to  it.  He  said  he  willed  everything 
to  Loarn  and  John  in  that  will.  That  statement  was 
made,  I  think,  about  1883.  Q.  I  will  get  you  to  state 
if  you  ever  heard  Adaline  Hayes  say  anything  about 
what  she  intended  to  do  as  to  his  property.  A.  I 
heard  her  in  this  first  will — I  heard  him  and  her  talk- 
ing. I  heard  her  claim  if  she  could  have  her  way  the 
older  ones  could  not  have  a  dollar  of  it,  something 
to  that  amoimt.  He  always  told  me  he  intended  for 
John  and  Loarn  to  have  what  he  had.  I  was  working 
Ihere." 

Defendants  introduced  a  number  of  witnesses  who 
stated  that  the  testator  told  them  what  disposition  he 
had  made  of  his  property,  both  under  his  first  and 
second  will ;  that  he  expressed  a  strong  feeling  against 
those  of  his  children  whom  he  had  excluded  from  his 
wiU. 

The  attorney  who  prepared  the  will  stated  that  the 
testator  spoke  to  him  on  the  street  about  making  a 
will,  and  afterwards  came  to  his  oflBce  to  have  his 
will  drafted  or  changed,  when  the  following  took  place: 
**And  I  took  a  tablet  and  made  some  notations  as  to 
what  disposition  he  wanted  to  make  of  his  property 
until  we  came  to  the  disposition  of  the  land  of  which 
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he  was  the  owner.  Uncle  Dick  asked  me  if  it  was 
necessary  to  describe  the  lands,  that  is,  give  the  legal 
description.  I  told  him  it  was  not  absolutely  neces- 
sary, but  it  made  a  better  chain  of  title  by  giving  a 
description  of  the  lands.  He  was  sitting  down,  or  sat 
down,  and  took  a  piece  of  paper  and  marked  off  the 
lands  and  was  able  to  give  me  the  description.  I 
think  it  was  of  160  acres,  but  he  was  unable  to  give 
me  the  description  definitely  of  the  remainder  of  his 
land.  I  suggested  to  him  that  it  would  be  better,  per- 
haps, if  he  was  not  in  a  hurry,  to  wait  until  he  came 
again.  He  said  he  was  in  no  particular  hurry  and 
would  bring  his  deed  with  him,  so,  on  the  4th  day  of 
August,  1898,  he  came  into  my  oflBce  bringing  with  him 
his  deeds,  and  asked  me  if  I  was  ready  to  draft  this 
instrument  for  him.  I  told  him  I  was,  and  we  went 
into  my  private  oflSce,  he  and  I,  and  the  will  was  drafted 
according  to  his  suggestions  and  dictations. 

**In  discussing  the  manner  in  which  he  would  dis- 
pose of  his  property,  he  made  the  remark  that  it  is 
necessary  to  give  all  of  them  something,  and  asked 
me  if  that  was  correct.  I  told  him  it  was  not,  that  the 
only  thing  the  law  required  was  the  mentioning  of  the 
name  of  his  children,  and  he  could  do  it  by  giving  them 
something  or  not,  as  he  chose  to  do.  He  asked  me  if  I 
was  sure  of  that.  I  told  him  I  was.  *Well,'  he  says, 
'  'y  God,  I  donH  want  any  of  them  to  have  a  penny  but 
Loam.'  Well,  he  also  had  some  talk  about  the  chil- 
dren, whether  he  should  disinherit  them.  I  don't  re- 
member distinctly  about  any  of  the  girls  being  men- 
tioned, except  Mrs.  Anderson,  and  that  seemed  to  be 
more  a  dislike  for  Mrs.  Anderson's  husband  than  for 
herself.  Q.  Tom  Anderson!  A.  Yes,  sir.  And  he 
appeared  to  be  very  bitter  against  his  son  Prior  at 
that  time,  and  related  the  circumstance  of  a  difficulty 
that  Prior  related  here  on  the  stand  yesterday. 
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''The  win  was  drafted  in  accordance  with  his 
wishes.  I  asked  him  who  he  wanted  to  attest  it,  he 
said  he  would  go  down  and  find  some  one.  He  went 
down  on  the  street  and  was  gone  perhaps  twenty  min- 
utes, I  judge,  something  iike  that,  and  he  returned 
with  the  witnesses,  Pierce  and  Reinbold.  I  think  they 
all  came  in  the  office  about  the  same  time,  so  I  asked 
him  if  he  was  ready  to  sign  it.  He  said,  'I  want  you 
to  read  that  to  these  men,  I  want  them  to  know  that 
I  know  what  is  in  it,'  a  little  unusual,  but  I  read  it. 
I  had  read  it  to  Mr.  Hayes  at  least  once  before  that, 
and  I  presume  read  each  paragraph  as  I  wrote  it.  I 
don't  remember  distinctly  about  that  fact.  I  read  it 
before  the  witnesses  came  up  and  after  it  had  been 
completed,  and,  at  his  request,  read  it  to  the  witnesses 
for  them ;  each  came  in  and  signed  it,  and  the  will  was 
duly  executed,  and  he  asked  me  if  I  would  keep  it. 
I  told  him  I  had  no  safe  and  that  it  was  customary 
and  usual  to  deposit  those  instruments  in  some  safer 
place  than  I  had,  and  he  took  the  instrument  in  a 
sealed  envelope  with  the  fact  stated  thereon  that  it 
contained  the  last  will  and  testament  of  Wm.  R.  Hayes, 
and  perhaps  the  names  of  the  witnesses  and  executor, 
I  don't  know  about  that.  I  sealed  the  envelope  up 
and  gave  it  to  him,  and  he  says :  'I  will  take  it  over  to 
Jack,'  meaning  Mr.  Howard,  and  he  left  the  office. 

''Now  Mr.  Sullivan,  at  the  time  the  will  was 
drafted  and  he  came  there  after  having  got  his  deeds, 
did  he  have  the  will  that  he  had  formerly  made  with 
him?  A.  Yes,  sir ;  he  had  the  will  there  on  that  day,  and 
he  referred  to  that  with  reference  to  the  drafting  of 
this  will  in  question.  Q.  If  you  remember,  what  was 
the  difference  in  the  provision  of  the  first  will  and  the 
last  one?  A.  The  first  will,  so  far  as  Adaline  Hayes 
was  concerned,  was  the  same  as  this  one.  He  asked  me 
also  in  this  will,  in  drafting  this  will,  about  what  she 
was  entitled  to.   I  told  him,  and  he  asked  me  if  I  didn't 
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give  her  that  much  property  what  would  be  the  prob- 
able results,  and  I  told  him  that  she  would  renounce 
the  will  and  take  under  the  law,  and  he  told  me  to  look 
over  this  old  will  and  see  what  she  had  been  given 
there.  My  recollection  is  now  that  she  was  given  a 
life  estate  in  some  more  land  in  the  first  will  than  iu 
the  last  will,  by  reason,  I  suppose,  of  the  fact  that 
lands  had  advanced,  she  got  more  acres  maybe,  some- 
thing said  along  that  liue.  He  figured  out  there  at 
the  time  what  the  lands  executed  to  her  were  reason- 
ably worth  and  this  first  will  after  taking  care  of  the 
widow  and  leaving  a  legacy  to  the  grandchildren,  Jones 
children,  of  which  there  was  two  at  that  time,  I  mean 
at  the  time  the  first  will  was  drafted.  1  am  not  sure 
that  was  $500  each  or  $500  to  be  divided  between  the 
two,  $250  each.  I  remember  that  it  made  mention  of 
$500,  but  whether  to  be  divided  equally  or  $500  each, 
I  could  not  say.  Then  the  remainder  of  the  estate 
was  divided  between  the  boys,  John  and  Loarn.  With 
that  exception,  the  will — the  first  will  and  the  last 
will,  the  will  iu  controversy,  were  the  same.  No,  the 
first  will  gave  to  each  of  the  other  children  five  dol- 
lars. 

**Q.  What  did  he  say,  about  the  time  he  made  this 
last  will,  what  did  he  say  about  what  he  intended  or 
wanted  to  do  or  provide  for  his  wife?  A.  He  said  he 
wanted  his  wife  to  have  what  the  law  allowed  her,  but 
not  a, damn  cent  more.  Q.  That  was  his  remarks! 
A.  Yes,  sir.  Q.  Were  you  acquainted  with  his  per- 
sonal traits  of  character  and  will  power  and  disposi- 
tion towards  people  generally!  A.  Yes,  sir,  I  was 
pretty  familiar  with  his  disposition.  Q.  Tell  the  jury 
all  about  Uncle  Dick  Hayes,  his  characteristics  and 
disposition  towards  his  family  and  people  generally. 
A.  Well,  he  was  a  man  of  a  very  determined  and  pos- 
itive nature  and  a  man  who  was  strong  in  his  aflfec- 
tions  and  equally  strong  in  his  prejudices  and  feel- 
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ings.    He  was  a  man  whom  you  didn't  have  to  guess 
where  he  was  on  any  proposition.     He  was  free  to 
express  himself  as  to  what  he  thought  was  right  or 
wrong;  and  if  he  disliked  you,  he  didn't  hesitate  to 
tell  you ;  and  if  he  liked  you,  he  was  your  friend ;  he 
was  a  good  friend,  in  fact,  he  was  like  every  boy  he 
raised — there  is  the  same  disposition  in  all  of  them. 
**Mr.  Watson:    'We  ask  that  be  stricken  out.' 
**The  court:   'Yes,  let  that  be  stricken  out.'  " 
Cross-examination  by  Mr.  Davis:    ''Q.    Do  you 
remember  the  number  of  acres  he  devised  in  this  last 
willT     ^.     Two  hundred  and  thirty." 

At  the  conclusion  of  the  trial,  the  jury  rendered 
a  verdict  that  the  will  propoimded  was  not  the  will  of 
W.  R.  Hayes. 

The  defendants,  Loarn  Hayes  .and  Adaline  Hayes,^ 
filed  motions  for  new  trial,  which  being  overruled  they 
duly  appealed  to  this  court. 

OPINION. 

I.  The  first  complaint  is  the  declination  of  the 
court  to  give  a  peremptory  instruction  requested  by 
defendants  at  the  close  of  the  entire  testimony.  This 
is  a  legal  action.  If,  therefore,  there  was  any  mate- 
rial evidence  tending  to  prove  the  exertion  of  undue 
influence  over  the  mind  of  the  testator  when  he  made 
his  will,  the  case  was  one  for  the  jury. 

The  sum  of  the  law  on  this  subject  is,  that  by 
undue  influence  is  meant  the  substitution  in  the  terma 
of  the  instrument  at  the  time  it  was  executed  of  the 
will  and  purpose  of  another  person  or  persons  for 
that  of  the  testator.  The  allegation  of  undue  influ- 
ence as  the  sole  ground  of  attack  upon  a  will  implies 
intellectual  competency  on  the  part  of  the  testator 
other  than  the  dominance  over  his  mind  and  inten- 
tions in  the  disposal  of  his  estate  of  a  stronger  will  or 
different  purposes  from  what  he  would  have  expressed 


Digitized  by 


Google 


VOL.  242,  OCTOBER  TEEM,  lyil.         169 

Hayes  v.  Hayes. 

if  left  to  his  own  guidance  or  free  agency.  [Bemsen 
on  Wills,  p.  382,  sec.  8;  Gibony  v.  Foster,  230  Mo. 
1.  c.  136;  Morton  v.  Heidom,  135  Mo.  608;  Carl  v. 
Gabel,  120  Mo.  283.] 

Proof  of  partiality  and  prejudice  of  a  father  as 
regards  his  children  which  are  not  engendered  by 
craft  or  fraud  and  which  do  not  subdue  his  mind  and 
free  agency,  is  not  suflBcient  to  set  aside  a  will  of  his 
property  made  Tinder  the  influence  of  these  emotions.- 
Xor  would  it  alter  the  case  that  such  feelings  are  un- 
justly harbored.  [Dausman  v.  Rankin,  189  Mo.  1.  c. 
703;  Winn  v.  Grier,  217  Mo.  1.  c.  459-460;  Schierbaum 
V.  Schemme,  157  Mo.  1.] 

The  absolute  ownership  of  property  implies  the 
right  of  arbitrary  disposition  of  it  according  to  the 
loves,  hates  or  caprices  of  the  grantor.  [Weston  v. 
Hanson,  212  Mo.  1.  c.  270  et  seq.;  Lorts  v.  Wash, 
175  Mo.  505.] 

The  only  limitation  of  the  power  of  the  owner 
to  alienate  his  property  (aside  from  coercion,  fraud, 
lack  of  mentality)  exists  when  it  is  shown  that  the 
will,  deed  or  other  instrument  of  conveyance  was  made 
at  a  time  when  the  volition  of  the  grantor  was  de- 
stroyed to  the  extent  that  the  instrument  then  exe- 
cuted expressed,  not  his  own  intentions  and  wishes, 
but  the  different  designs  and  objects  of  those  who  con- 
trolled his  actions.  [Seibert  v.  Hatcher,  205  Mo.  1.  c. 
100;  Tibbe  v.  Kamp,  154  Mo.  545;  Thompson  v.  Ish, 
99  Mo.  160 ;  Jackson  v.  Hardin,  83  Mo.  175 ;  Cofimer  v. 
Skaggs,  213  Mo.  1.  c.  348.] 

A  careful  and  painstaking  study  of  the  testimony 
given  on  the  trial  wholly  fails  to  afford  any  legitimate 
inference  that  the  will  propounded  was  made  by  the 
testator  under  a  state  of  mental  subjection,  at  the 
time,  either  to  the  favored  child  or  to  the  widow  or 
both.  There  is  much  evidence  that  the  plaintiffs 
** thought^'  this  was  so,  but  no  legal  basis  for  that 
conclusion.     The  supposition  on  their  part  was  ap- 
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parently  grounded  on  the  fact  of  their  disinheritance, 
an  alleged  statement  by  the  widow  that  if  she  had 
her  way  they  would  not  get  a  penny,  and  the  state- 
ment of  the  devisee  that  it  had  all  been  willed  to  him, 
and  the  testator  had  done  as  he  requested  '*  about 
everything,"  and  had  orally  told  him  to  divide  with 
two  of  the  plaintiffs. 

There  is  no  evidence  whatever  that  the  widow 
in  fact  compelled  the  testator  to  exclude  the  plain- 
tiffs, nor  that  Loam  Hayes  (the  devisee)  did  so.  In- 
deed, the  latter  admitted  that  his  father  told  him,  when 
he  informed  him  of  the  contents  of  the  will,  that  he 
might  divide  with  two  of  his  brothers.  This  verbal 
suggestion  of  the  testator,  not  contained  in  his  will, 
did  not  create  a  precatory  trust  enforcible  against 
the  devisee.  It  was  simply  advisory.  It  may  be  that 
brotherly  affection  will  dictate  compliance  with  his 
father's  suggestion  in  that  regard,  and  thus  put  at 
rest  any  suspicion  of  unfair  conduct  on  his  part.  But 
the  law  does  not  undertake  to  enforce  duties  of  im- 
perfect obligation.    These  rest  in  foro  conscientiae. 

In  order  to  imply  a  trust  from  the  use  of  preca- 
tory words,  the  terms  employed  for  that  purpose  must 
be  inserted  in  the  will  or  other  instrument  of  settle- 
ment, and  used  in  an  imperative  sense  as  to  a  certain 
subject  and  a  certain  object  or  person.  [1  Perry  on 
Trusts  (6  Ed.),  sec.  114,  note  1;  Lewin  on  Trusts, 
(11  Ed.),  p.  152,  sec.  111.]  The  subject-matter  of  de- 
vise in  the  case  at  bar  was  real  estate.  The  terms  re- 
lied upon  to  show  a  trust  rested  in  mere  oral  declara- 
tions of  the  testator  to  the  devisee,  and  were  not  in- 
serted in  the  will.  In  such  case  neither  under  tha 
Statute  of  Frauds  nor  the  Statute  of  Wills  could 
any  trust  be  decreed  by  a  court  of  equity.  [B.  S. 
1909,  sees.  537  and  2868.] 

There  was  some  evidence  tending  to  show  that 
the  testator  at  various  times  said  the  reason  he  did 
not  give  anything  to  his  other  children  was  to  keep 
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down  dissensions  in  his  family.  These  remarks  were 
not  contemporaneous  with  the  making  of  the  will. 
They  were  only  evidentiary  of  the  state  of  mind  of  the 
testator,  not  of  their  tmth.  They  can  not  be  taken  as 
proof  of  undue  influence.  [Teckenbrock  v.  McLaugh- 
Un,  209  Mo.  1.  c.  550;  Crowson  v.  Crowson,  172  Mo. 
1.  c.  703;  Rule  v.  Maupin,  84  Mo.  587.] 

The  only  witness  who  testified  as  to  his  state 
of  mind  when  the  will  was  drawn,  states  that  it  was 
read  over  twice  to  him,  and  in  every  respect  con- 
fonned  to  his  wishes  and  instructions.  At  the  time 
the  will  was  drawn  by  his  lawyer,  he  declared  to  him 
(the  lawyer)  in  positive  terms  that  he  intended  by 
his  will  to  leave  to  his  wife  just  what  she  would  be 
entitled  to  receive  under  the  statutes,  and  he  intended 
the  remainder  of  his  estate  to  be  given  to  the  one 
child  named  therein.  His  further  communica- 
tions at  that  time  to  the  draughtsman  disclosed  that 
his  state  of  mind  on  that  subject  arose  from  the  dis- 
like which  he  entertained  against  his  other  children, 
caused  by  disputes,  affrays,  altercations  and  animosi- 
ties between  himself  and  his  excluded  children,  and  by 
the  action  of  some  of  them  in  erecting  a  tombstone 
to  their  mother  without  inscribing  thereon  that  she 
had  been  his  wife.  There  is  no  substantial  evidence 
in  this  record  that  the  testator  was  swayed  by  any 
other  motives  than  thus  created  when  he  made  the 
will  in  controversy.  He  was  a  man  of  irascible  tem- 
per, strong  in  his  affections,  equally  unyielding  in  his 
dislikes,  of  fixity  of  purpose,  and  firmness  of  charac- 
ter. Possessed  of  such  a  disposition,  it  is  easy  to  see, 
from  the  evidence  in  this  case,  how  he  came  to  make 
the  will  in  suit,  and  that  it  reflected  only  his  own  in- 
tentions in  the  disposal  of  his  estate. 

From  the  standpoint  of  moral  duty  on  the  part  of 
the  parent,  the  will  in  question  should  not  have  been 
made,  nor  should  the  state  of  mind  on  the  part  of  the 
testator  which  dictated  it  have  been  maintained  by 
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him  against  his  offspring  at  the  time  of  his  death; 
but  his  delinquencies  in  these  respects  cannot  be  cor- 
rected by  judicial  procedure,  which  is  powerless  to 
deprive  a  person  of  competent  testamentary  capacity 
from  making  any  will  expressive  of  his  own  purposes 
and  intentions  (however  unethical)  which  do  not  con- 
travene a  rule  of  law  or  offend  public  policy. 

Our  conclusion  is  that  the  learned  trial  court 
should  have  told  the  jury  at  the  close  of  the  trial  that 
there  was  no  evidence  that  the  will  propounded  had 
not  been  duly  executed  by  the  testator.  The  judg- 
ment herein  is  accordingly  reversed,  and  under  the 
ruling  in  Bradford  v.  Blossom,  207  Mo.  1.  c.  231,  and 
other  cases,  judgment  is  entered  here  probating  the 
will  in  solemn  form.    Brown,  C,  concurs. 

PER  CURIAM.— The  foregoing  opinion  of  Bond, 
C,  is  adopted  as  the  opinion  of  the  court.  All  the 
judges  concur. 


J.  C.  McDonald  et  al.  v.  FANNIE  McDANIEL 

et  al..  Appellants. 

Division  One,  March  29,  1912. 

JUDGI^ENTS:  of  Probate  Court:  Setting  Aside  in  Equity:  Fraud. 
The  judgment  of  a  probate  court  having  Jurisdiction  of  the 
subject-matter  and  of  the  parties  is  Just  as  conclusive  as  one 
rendered  by  a  court  of  general  Jurisdiction,  and  it  will  not  be 
set  aside  in  equity  because  it  was  rendered  upon  a  fraudulent 
cause  of  action  or  any  other  matter  to  which  full  defense  might 
have  been  interposed  on  the  trial,  unless  such  defense  was 
prevented  by  the  fraud  of  the  party  who  recovered  the  judg- 
ment. In  order  to  annul  such  a  Judgment,  it  must  be  shown 
that  fraud  was  practiced  in  its  procurement,  or  that  the  court 
was  misled  by  some  artifice,  trick  or  imposition  to  which  the 
party  who  obtained  the  judgment  was  a  privy.  In  all  other  cases 
it  can  be  corrected  only  by  appeal,  writ  of  error,  or  other  apt 
proceeding  in  the  cause  wherein  it  was  rendered. 
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Appeal  from  Dallas  Circuit  Court. — Hon.  Argus  Cox, 

Judge. 

Bevebsed. 

John  S.  Haymes  and  0.  H.  Scott  for  appellants. 

J.  W.  Miller  and  W.  C.  Hawkifis  for  respondents. 

BOND,  C. — Joseph  McDonald  died  intestate  in 
1888,  owning  a  tract  of  120  acres  of  land  in  Dallas 
county,  subject  to  the  dower  of  Sidney  Green,  who 
was  the  mother  of  his  wife.    At  his  death  he  lived  in 
Texas.    He  left  three  children,  then  minors  (the  pres- 
ent plaintiflFs)  but  now  of  age,  who  bring  this  action 
to  set  aside  a  sale  of  land  had  in  the  course  of  admin- 
istration to  pay  an  allowed  demand  against  his  es- 
tate.   The  land  was  bought  by  the  holder  of  the  al- 
lowed demand  at  the  price  of  $125,  being  two-thirds 
of  its  appraised  value.     The  purchaser  was  Nathan 
B.  McDaniel,  who  was  the  son  of  the  dowress,  and 
brother  of  the  wife  of  Joseph  McDonald,  deceased. 
Calvin  Brashears,  a  brother  of  the  dowress,  was  ap- 
pointed administrator  by  the  probate  court  of  Dal- 
las county,  and  in  pursuance  of  its  order  made  the 
aforesaid  sale  to  his  nephew,  Nathan  B.  McDaniel, 
who  lived  on  the  farm  and  took  care  of  his  mother. 
The  petition  alleges  that  the  administration  was 
taken  out  at  the  instance  of  the  dowress  and  the  cred- 
itor for  the  purpose  of  a  fraudulent  sale  of  the  land 
to  the  said  creditor;  that  the  note  evidencing  his  de- 
mand was  invalid  and  barred  by  the  Statute  of  Lim- 
itations; that  the  administrator  made  no  defense  to 
the  claim  and  did  not  notify  the  nonresident  heirs 
(the  present  plaintiffs),  although  he  knew  of  their 
places  of  residence;  that  he  colluded  with  and  con- 
tracted with  the  said  Nathaniel  B.  McDaniel  to  sell 
Mm  the  land  before  he  was  appointed  administrator, 
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and  did  after  his  appointment  sell  the  same  at  a 
grossly  inadequate  price  of  $125,  when  the  land  was 
worth  at  the  time  of  said  sale  the  sum  of  $1000,  the 
said  Nathaniel  B.  McDaniel  becoming  the  purchaser 
and  receiving  a  deed  therefor  executed  by  Calvin  Bra- 
shears,  administrator,  dated  the  23d  day  of  May,  1891 ; 
that  the  said  plaintiffs  herein,  although  they  wrote 
letters  to  Sidney  Green  inquiring  about  said  land  prior 
to  the  sale  of  said  land,  she,  to  the  knowledge  of  Na- 
thaniel B.  McDaniel  &nd  of  Fannie  McDaniel,  one 
of  the  defendants  herein,  answered  these  letters  tell- 
ing plaintiff  they  had  no  lands  here,  the  said  Nathan 
and  Fannie  McDaniel  thereby  becoming  parties  to  the 
deception  of  these  plaintiffs.  Each  of  these  plaintiffs 
at  the  time  said  fraudulent  judgment  was  procured 
by  said  fraudulent  acts  as  aforesaid  were  minors, 
knew  nothing  of  the  proceedings  at  the  time,  and 
were  therefore  unable  to  make  any  defense.  That  the 
appraisers  who  appraised  the  land  prior  to  the  sale 
aforesaid,  misunderstanding  the  purpose  of  said  sale 
by  reason  of  the  misrepresentation  of  Nathaniel  B. 
McDaniel  and  the  administrator  as  to  the  rights  of  the 
purchaser  under  said  sale,  appraised  the  land  at  much 
less  than  its  real  value.  That  the  said  Nathaniel  B. 
McDaniel  died  on  or  about  the  year  1902.  Plaintiffs 
therefore  pray  the  court  to  set  aside  the  judgment  of 
the  probate  court  which  was  fraudulently  procured  as 
aforesaid  and  to  cancel  and  hold  for  naught  the  deed 
from  Calvin  Brashears  to  said  Nathaniel  B.  McDan- 
iel and  divest  the  defendants  of  the  title  and  vest  the 
same  in  plaintiffs,  and  for  all  proper  relief. 

The  answer  admitted  the  relationship  of  the  par- 
ties plaintiff  and  defendant  as  charged  in  the  petition ; 
that  the  owner  of  the  dower  interest  in  the  land  (Sid- 
ney Green)  died  in  January,  1907 ;  that  the  owner  of 
the  note  allowed  as  a  demand  against  the  estate  of 
Joseph  McDonald  purchased  the  land  under  a  sale 
made  in  pursuance  of  the  orders  of  the  probate  court 
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of  Dallas  county  and  received  a  deed  therefor;  and 
that  he  had  died;  and  that  the  defendants  are  his 
widow  and  children  and  in  possession  of  said  land; 
and  denied  the  other  allegations  of  the  petition. 

The  evidence  tended  to  show  that  the  note  al- 
lowed as  a  demand  against  intestate's  estate  was  the 
unpaid  balance  of  the  sum  which  the  maker,  Joseph 
McDonald,  had  promised  to  pay  one  of  his  wife's 
brothers  for  his  interest  in  the  land  in  controversy; 
that  it  was  originally  given  for  $100,  and  credits  had 
been  entered  thereon  for  sixty  dollars. 

On  the  trial  of  this  case,  on  the  8th  of  October, 
1908,  there  was  testimony  tending  to  show  that  the 
value  of  the  land  at  the  time  of  its  appraisement,  with  a 
clear  title,  was  about  $1000.  However,  the  only  one 
of  the  appraisers  then  living  testified  that  it  was  worth 
at  that  time  from  $400  to  $600  '^with  a  clear  title.*' 
The  evidence  showed  that  in  making  their  appraise- 
ment of  the  land  the  appraisers  valued  it  subject  to 
the  dower  interest  of  Mrs.  Green.  There  was  no  evi- 
dence of  any  irregularity  whatever  in  the  proceedings 
of  the  county  court  culminating  in  this  sale. 

The  court  rendered  judgment  annulling  and  set- 
ting aside  the  judgment  of  the  probate  court  made 
in  the  course  of  the  administration  of  said  estate,  and 
setting  aside  the  deed  made  to  the  purchaser  under 
the  sale  ordered  by  that  court,  and  adjudging  title  to 
the  property  described  in  said  deed  to  be  fully  vested 
in  the  plaintiffs,  subject  to  a  lien  in  favor  of  de- 
fendants for  the  sum  of  $125,  being  the  purchase  price 
of  said  land  at  the  administrator's  sale.  From  that 
decree  the  defendants  duly  appealed  to  this  court. 

OPINION. 

I.  After  a  careful  examination  of  the  petition  in 
this  case  and  the  evidence  adduced  on  the  trial,  we 
have  reached  the  conclusion  that  neither  will  support 
the  judgment  of  the  lower  court.    The  object  of  this 
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suit  was  to  annul  the  judgment  of  a  probate  court 
rendered  with  full  jurisdiction  of  the  subject-matter 
and  the  parties  to  be  affected  thereby.  Such  judg- 
ments are  just  as  conclusive  as  those  rendered  by 
courts  of  general  jurisdiction.  [Covington  v.  Cham- 
blin,  156  Mo.  1.  c.  588.]  The  judgment  of  a  court  of 
competent  jurisdiction  will  not  be  set  aside  in  equity 
because  it  was  rendered  upon  a  fraudulent  cause  of 
action,  forged  document,  perjured  testimony  or  any 
other  matter  to  which  full  defense  might  have  been 
interposed  on  the  trial,  unless  such  defense  was  pre- 
vented by  fraud  of  the  party  who  recovered  the  judg- 
ment. In  order  to  annul  such  a  judgment,  it  must  be 
shown  that  fraud  was  practiced  in  its  procurement, 
or  that  the  court  was  misled  by  some  artifice,  trick 
or  imposition  to  which  the  party  who  obtained  the 
judgment  was  a  privy.  In  all  other  cases  the  judg- 
ment can  only  be  corrected  by  appeal,  writ  of  error, 
or  other  apt  proceeding  in  the  cause  wherein  it  was 
rendered.  [Lewis  v.  Williams,  54  Mo.  200;  Murphy 
V.  DeFrance,  101  Mo.  1.  c.  157;  Payne  v.  O'Shea,  84 
Mo.  130;  Hamilton  v.  McLean,  139  Mo.  678;  Murphy 
V.  De  France,  105  Mo.  53;  Oxley  Stave  Co.  v.  Butler 
Co.,  121  Mo.  614;  Moody  v.  Peyton,  135  Mo.  483; 
Hamilton  v.  McLean,  169  Mo.  51;  Nichols  v.  Stevens, 
123  Mo.  1.  c.  116;  Wonder ly  v.  Lafayette  Co.,  150 
Mo.  635;  Donnell  v.  Wright,  147  Mo.  647;  Wabash 
Eailroad  Co.  v.  Merrielees,  182  Mo.  126;  Fears  v. 
Riley,  148  Mo.  1.  c.  58.] 

In  the  case  at  bar  there  is  no  evidence  tending 
to  show  that  the  probate  court  of  Dallas  county  was 
deceived  or  misled  or  imposed  upon  in  its  judgment 
allowing  the  demand  against  the  intestate  ^s  estate,  or 
in  the  subsequent  order  of  sale  made  for  the  payment 
of  debts,  or  upon  the  confirmation  of  such  sale,  or  at 
any  time  during  the  course  of  the  administration  of 
that  estate.  Neither  is  there  any  evidence  that  the 
administrator  failed  to  give  the  notices  required  by 
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statute  in  such  cases.  No  complaint  is  made  of  any 
irregularity  on  the  part  of  the  court  or  the  adminis- 
trator in  the  procurement  of  such  sale.  The 
contentions  made  on  hehalf  of  plaintiflF s  are :  that  the 
relationship  of  the  administrator  and  the  purchaser 
and  the  dowress;  the  failure  of  the  administrator  to 
notify  the  heirs  in  Texas  of  the  proposed  sale;  the 
under  valuation  of  the  land  by  the  appraisers;  the 
inadequate  price  paid,  constitute,  when  taken  together, 
sufficient  proof  that  the  judgment  of  the  county  court 
was  procured  by  fraud.  This  is  a  misconception  of 
the  law.  Whatever  might  be  the  weight  of  the  fore- 
going or  similar  circumstances  to  set  aside  deeds  and 
contracts  inter  partes,  clearly  they  are  not  sufficient 
to  impeach  and  annul  the  judgment  of  a  probate  or 
circuit  court  in  the  exercise  of  its  statutory  and  gen- 
eral jurisdiction.  For  neither  singly  nor  collectively 
do  they  afford  any  evidence  of  a  fraud  practiced  in 
the  very  act  of  procuring  the  judgment,  or  that  the 
court  was  induced  by  fraud  to  render  the  judgment 
in  question.  The  established  law  of  this  State  is,  that 
equity  will  set  aside  judgments  fraudulent  in  their  ob- 
tention,  but  will  not  set  aside  judgments  merely  be- 
cause they  were  rendered  upon  fraudulent  causes  of 
action.  The  necessary  conclusion  is  that  the  judg- 
ment in  this  case  is  reversed.    Brown,  C,  concurs. 

PEE  CUEIAM.— The  foregoing  opinion  of  Bond, 
C,  is  adopted  as  the  opinion  of  the  court.  All  the 
judges  concur. 


242  Sup.— 12 
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CHARLES  W.  TETWILER,  Administrator  of  the 
Estate  of  Thomas  Allen,  Appellant,  v.  ST.  LOUTS, 
IRON  MOUNTAIN  &  SOUTHERN  RAILWAY 
COMPANY. 

Division  One,  March  29,  1912. 

1.  NEGLIGENCE:  Master  and  Servant:  Shelter  Shanty:  Master's 
Duty  to  Yardmen.  To  reach  the  Bhelter  shanty  in  defendant's 
railroad  yards,  the  deceased  (a  workman  in  the  yards)  had 
to  pass  through  a  narrow  opening  between  a  string  of  cars 
standing  on  a  nearby  track.  While  crossing  to  reach  this 
shanty  at  midnight,  to  eat  his  lunch  therein,  he  was  killed  by 
the  negligence  of  defendant's  servants,  who  moved  an  engine 
without  ringing  the  bell.  Defendant  contends  that  the  deceased 
while  so  crossing  was  engaged  upoi^  an  errand  personal  to 
himself  and  unconnected  with  his  employment.  Held,  the 
shanty,  for  all  the  purposes  of  its  installation,  was  a  part  of 
the  railway  plant,  and  it  was  the  defendant's  duty  to  protect 
the  men  in  its  use. 

2.   :  :   Running   Engine  In  Switch  Yard:   Whistle 

and  Bell  not  Sounded:  Evidence.  Irrespective  of  statute,  the 
starting  or  running  of  a  switch  engine  In  a  busy  switch  yard 
without  ringing  the  bell  or  blowing  the  whistle,  is  evidence  of 
negligence. 

3.  :  :  Assumption  of  Risk.    A  servant  assumes  all 

the  risks  which  are  ordinarily  incident  to  the  employment,  but 
his  master's  negligence  is  not  incident  to  the  employment 

4.  :  '• :   Contributory   Negligence.     When  a  shelter 

shanty  in  a  railroad  yard  is  so  placed  that  worknL^n,  in  order 
to  reach  it,  have  to  cross  the  track  where  the  deceased  met 
death,  it  comes  of  poor  grace  from  the  railroad  company  to  say 
that  the  deceased  was  guilty  of  contributory  negligence  in  cross- 
ing  that  track. 


:    Presumption   of   Due   Care:    Defenses:    Contributory 

Negligence.  The  presumption  of  due  care  always  obtains  in 
favor  of  a  plaintiff  in  an  action  for  damages  for  injuries  caused 
by  the  alleged  negligence  of  another.  Contributory  negligence  is 
a  matter  of  defense,  and  the  plaintiff  need  neither  allege  nor 
prove  that  he  was  without  fault.  Whenever  this  defense  is 
made  he  is  entitled  to  have  it  submitted  to  the  Jury,  unless, 
by  his  own  admission,  or  by  other  evidence  upon  which  he 
depends  to  fix  the  liability  of  the  defendant,  it  is  conclusively 
shown  that  facts  exist  that  are  inconsistent  with  the  presump- 
tion of  due  care. 
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Held,  by  GRAVES,  P.  J.,  with  whom  a  majority  concur,  that 
the  presumption  of  due  care  Is  a  presumption  of  fact — 
one  which  takes  flight  upon  the  appearance  of  the  facts 
themselves — and  since  in  this  case  there  was  an  eyewit- 
ness to  the  accident  who  testified,  there  should  not  be 
added  in  the  scale  a  presumption  of  fact  which  has  been 
displaced  by  proof. 


6.  :  Contributory:   Evidence.    Held,  that  the  evidence  in 

this  case  Justifies  the  submission  to  the  Jury  of  the  question 
of  contributory  negligence. 

7.  :    Master  and  Servant:  Assumption  of  Risk:    Master's 

Negligence:  Instructions.  The  court  instructed  the  Jury  that 
the  deceased,  who  was  killed  while  crossing  a  track  to  reach 
a  shelter  shanty,  assumed,  as  incident  to  his  emplojnnent  in  the 
defendant's  yards,  the  risk  of  being  struck  by  the  cars  while 
attempting  to  cross  the  tracks.  Held,  erroneous  instruction. 
The  deceased  did  not  assume  the  risk  of  being  struck  by  the 
cars  when  the  striking  should  be  caused  by  defendant's  neg- 
ligence. 

8.  :  Instructions:  Crossing  Railroad  Track.    The  deceased 

was  killed  while  attempting  to  pass  through  an  opening  in  a 
string  of  cars  which  was  suddenly  closed  by  the  negligence  of 
defendant's  servants,  who  moved  an  engine  without  ringing  the 
bell.  The  jury  were  instructed  that  if  they  found  there  was  any 
"obstruction"  which  prevented  the  deceased  from  seeing  whether 
the  cars  were  moving  it  was  his  duty  to  "stop"  and  listen  before 
attempting  to  pass  between  them;  and  that  if  they  found  that 
by  waiting  or  exercising  care  he  could  have  ascertained  that 
the  cars  were  about  to  be  moved,  and  he  failed  to  exercise  such 
caution,  then  their  verdict  must  be  for  the  defendant  railroad. 
Held,  the  instruction  was  erroneous  for  three  reasons:  (1) 
There  was  no  evidence  of  such  "obstruction;"  (2)  it  assumed 
that,  by  stopping,  the  deceased  would  have  been  in  a  better 
position  to  hear,  or  would  have  heard,  some  sound  about  which 
the  record  is  silent;  and  (3)  it  is  equivalent  to  a  direction  to 
find  for  the  defendant  because  the  deceased  did  not  wait, 
whereas,  in  fact,  the  chances  as  he  approached  the  track  were 
equally  good  that  the  moment  of  waiting  would  be  the  fatal 
one. 

Appeal  from  Butler  Circuit  Court.— Hon.  J.  C. 
Sheppard,  Judge. 

Reveesed  ANT)  KBMANDED  (toith  directions). 
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David  W.  Hill  for  appellant.' 

(1)  The  switchmen  in  failing  to  give  any  warn- 
ing to  Allen,  who  was  about  to  pass  between  uncoupled 
freight  cars  on  the  repair  track,  and  the  engineer,  who 
was  in  plain  view  of  the  torches  of  Allen  and  Sheets, 
in  backing  up  the  engine  without  any  ringing  of  the 
bell  or  sounding  of  the  whistle  or  other  warning,  were 
guilty  of  gross  negligence.  4  Thompson  on  Negligence, 
sec.  4489,  p.  552;  Black  v.  Railroad,  172  Mo.  177;  Pen- 
ney V.  Stock  Yards  Co.,  212  Mo.  328;  Rinard  v.  Rail- 
road, 164  Mo.  274;  Wilkins  v.  Railroad,  101  Mo.  105; 
Cambron  v.  Railroad,  165  Mo.  543;  Gaska  v.  Car  & 
Foundry  Co.,  127  Mo.  App.  169;  Reagan  v.  Railroad, 
93  Mo.  348.  (2)  There  is  no  assumption  of  risk  in 
this  case,  and  it  was  harmful  error  to  instruct  the  jury 
in  that  regard,  as  requested  by  the  defendant.  4 
Thompson  on  Negligence,  sec.  4613,  p.  631;  Curtis  v. 
McNair,  173  Mo.  280;  Blanton  v.  Dold,  109  Mo.  64; 
Settle  V.  Railroad,  127  Mo.  336;  Wendler  v.  Furnish^ 
ing  Co.,  165  Mo.  527;  Pauck  v.  Dressed  Beef  Co.,  169 
Mo.  467;  Jewell  v.  Bolt  &  Nut  Co.,  231  Mo.  194;  Ober- 
meyer  v.  Chair  Co.,  229  Mo.  109 ;  George  v.  Railroad, 
225  Mo.  405;  Burkard  v.  Rope  Co.,  217  Mo.  481;  Zeis 
V.  Brewery  Association,  205  Mo.  652 ;  Charlton  v.  Rail- 
road, 200  Mo.  433.  (3)  There  was  absolutely  no  evi- 
dence of  any  contributory  negligence,  and  the  court's 
instructions  to  the  jury  in  this  regard,  as  requested 
by  the  defendant,  were  confusing,  misleading  and 
grossly  prejudicial.  Rinard  v.  Railroad.  164  Mo.  288. 
(4)  The  giving  of  numerous  instructions  in  a  case  of 
this  character  has  been  condemned  by  this  court.  Blan- 
ton V.  Dold,  109  Mo.  77.  (5)  In  the  fourth  instruction 
given  to  the  jury  at  the  request  of  the  defendant,  the 
court  told  the  jury:  '*If  you  find  that  by  waiting,  or 
exercising  care  on  his  part,  he  could  have  ascertained 
that  the  cars  were  about  to  be  moved,  and  that  he 
failed  to  exercise  such  caution  and  his  death  resulted 
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in  consequence  of  being  struck  by  the  cars,  then  your 
verdict  must  be  for  the  defendant."  Of  course,  if  he 
had  waited  he  would  not  have  been  struck.  This  in- 
struction was  tantamount  to  peremptorily  instruct- 
ing the  jury  to  return  a  verdict  for  the  defendant,  as 
was  said  in  the  case  of  Dlauhi  v.  Railroad,  139  Mo. 
297:  **The  court  had  about  as  well  have  peremptorily 
instructed  the  jury  to  return  a  verdict  for  defendant, 
as  they  could  not  have  done  otherwise  under  the  in- 
struction as  given." 

R.  T.  Ratley,  J.  F.  Green  and  N.  A.  Mozley  for 
respondent. 

(1)  Deceased,  on  his  own  responsibility  and  with- 
out paying  any  heed  to  his  safety,  deliberately  walked 
in  front  of  the  moving  cars  and  was  injured.  Under 
such  circumstances,  his  contributory  negligence  would 
bar  a  recovery,  even  had  it  been  the  duty  of  defend- 
ant's engineer  to  warn  him  of  the  approach  of  said 
cars.  Taylor  v.  Railroad,  86  Mo.  462 ;  Maher  v.  Rail- 
road, 64  Mo.  275;  Zimmerman  v.  Railroad,  71  Mo.  488; 
Hayden  v.  Railroad,  124  Mo.  573;  Degonia  v.  Rail- 
road, 224  Mo.  564;  Cahill  v.  Railroad,  205  Mo.  408; 
Loeffler  v.  Railroad,  96  Mo.*  270;  Prewitt  v.  Eddy,  115 
Mo.  304;  Hutchinson  v.  Railroad,  195  Mo.  546;  Magee 
V.  Wabash,  214  Mo.  546.  (2)  Deceased  was  familiar 
with  the  operation  of  the  engine  and  cars  in  the  yards 
where  he  worked  and  knew  the  dangers  incident  to 
passing  over  the  tracks,  and  it  was  not  respondent's 
duty  to  warn  him  of  the  movement  of  the  cars  which 
struck  him.  Evans  v.  Railroad,  178  Mo.  514;  Loring 
V.  Railroad.  128  Mo.  359;  Aerkfetz  v.  Humphreys,  145 
XT.  S.  418;  Elliott  v.  Railroad,  150  U.  S.  245;  Hitz  v. 
Railroad,  152  Mo.  App.  687 ;  Ginnochio  v.  Railroad,  155 
Mo.  App.  163 ;  Davis  v.  Railroad,  159  Mo.  1.  (3)  There 
is  no  testimony  in  the  record  tending  to  show  that 
respondent's  engineer  actually  saw  deceased  in  a  po- 
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sition  of  peril  in  time  to  avoid  the  injury,  and  hence 
respondent  is  not  liable  on  that  ground.  Ginnochio  v. 
Railroad,  155  Mo.  App.  163 ;  Hitz  v.  Railroad,  152  Mo. 
App.  699;  Evans  v.  Railroad,  178  Mo.  514.  (4)  De- 
ceased assumed  all  of  the  ordinary  risks  incident  to 
the  moving  and  handling  of  the  cars  and  locomotives 
of  respondent  when  he  undertook  to  go  to  a  place  in 
the  yards  where  his  duty  did  not  call  him.  Williams 
V.  Railroad,  119  Mo.  310;  Evans  v.  Railroad,  178  Mo. 
514;  Loring  v.  Railroad,  128  Mo.  357. 

BROWN,  C— This  is  an  action  under  section  2864, 
Revised  Statutes  1899,  for  the  death  of  Thomas  Allen, 
an  employee  of  defendant,  who  is  alleged  in  the  peti- 
tion to  have  been  killed  while  passing  between  two  of 
defendant's  uncoupled  freight  cars,  by  the  negligence 
of  defendant  in  running  one  of  the  cars  against  him 
and  crushing  him  between  them.  The  answer  was  a 
general  denial,  a  plea  that  the  deceased  was  employed 
to  work  in  and  about  the  defendant's  roundhouse  and 
yards  at  Poplar  Bluff  and  upon  and  about  its  engines, 
and  that  in  accepting  such  employment  he  assumed 
all  the  risks  incident  thereto,  and  a  plea  that  his  death 
was  the  result  of  his  own 'negligence  in  attempting  to 
cross  one  of  the  railroad  tracks  in  the  yard  in  front  ot 
a  moving  train. 

The  evidence  tended  to  show  that  the  Poplar  Bluff 
yards  were  extensive,  consisting  of  eleven  or  twelve 
tracks,  counting  from  the  west  side,  then  a  shanty  or 
shack  consisting  of  a  small  room  provided  for  the  pro- 
tection of  the  men  from  the  weather.  One  witness,  the 
engineer,  testified  that  ''it  was  put  there  for  the  pro- 
tection and  convenience  of  the  fire  knockers,  who  kept 
the  oil  for  their  torches  in  it,  and  ate  their  lunches 
there. ' '  Another  witness,  himself  one  of  the  fire  knock- 
ers, describes  it  as  ''the  house  where  we  stay  in  from 
the  time  we  go  from  one  engine  to  another.''    On  the 
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east  side  of  this  shanty  was  the  track  on  which  the  ac- 
cident occurred.  Bad  order  cars  were  set  and  re- 
paired on  it.  On  the  east  side  of  this  track  were  two 
others,  with  the  coal  chute,  which  was  directly  oppo- 
site the  shanty,  between  them.  The  track  in  question 
approached  and  passed  the  shanty  from  the  south- 
west, on  a  curvature  to  the  left,  to  its  connection  north. 

The  accident  occurred  at  eleven  thirty  o'clock  in 
the  night  of  January  9,  1908.  The  deceased  was  a 
"fire  knocker, ''  his  duty  being  to  draw  the  fires  from 
locomotives  as  they  came  in  from  their  runs  and  take 
them  to  the  roundhouse.  The  nature  of  this  work  is 
Buch  that  it  is  done  in  pairs,  arid  he  and  David  Sheets, 
a  witness,  were  ** partners*'  in  it.  Their  duties  were 
principally  at  the  coal  chutes  opposite  the  shanty, 
where  engines  were  coaled  and  the  cinder  pits  were 
situated.  The  roundhouse  was  in  the  neighborhood  of 
one  hundred  yards  in  a  southeasterly  direction  from 
the  shanty,  so  that  in  approaching  the  latter  from  it, 
one  would  be  approaching  diagonally  the  railroad 
track. 

At  the  time  of  the  accident  the  deceased  and  his 
partner  had  taken  an  engine  to  the  roundhouse,  and 
were  returning  to  the  shanty  where  they  intended  to 
eat  their  midnight  dinner.  From  sixteen  to  twenty 
cars  were  standing  on  the  track  in  question,  where 
they  had  been  put  in  from  the  north,  and  an  opening 
left  in  about  the  middle  of  the  string  opposite  the 
shanty,  variously  stated  to  be  from  three  to  six  feet 
wide.  The  car  north  of  the  opening  was  a  box  car 
upon  the  south  end  of  which  the  carpenters  had  been 
at  work  that  day  putting  in  new  "bumpers.'*  The 
drawbar  had  not  yet  been  replaced,  so  that  the  car 
could  not  be  coupled  to  another.  At  the  south  side  of 
the  opening  was  a  bad  order  coal  car  loaded  with  coal. 
Allen  and  his  partner  approached  this  opening  with 
lighted  torches.  An  engine  had  been  backed  in  at 
the  north  end  of  this  track,  and  was  slowly  working 
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south  running  at  the  rate  of  about  three  miles  per 
hour  when  in  motion,  without  either  ringing  the  bell 
or  sounding  the  whistle  when  starting,  or  stopping,  or 
at  any  other  time,  picking  up  cars  as  it  came  to  them, 
and  after  making  the  coupling,  starting  for  the  next 
one. 

The  approaching  knockers  could  not  see  the  en- 
gine because  of  a  box  car  behind  its  tender,  and  its 
headlight  was  directed  away  from  them,  but  the  engi- 
neer, from  his  cab,  could  and  did  see  the  torches  whira 
they  carried  until  they  had  approached  to  within  thirty 
feet  of  the  opening.  There  were,  according  to  the 
witnesses  who  testified  on  that  question,  except  the 
engineer,  no  switchmen  visible  on  the  east  side  of  the 
track,  which  was  the  outside  of  the  curve,  nor  on  the 
cars,  and  one  of  them  said  that  the  switchmen  came 
up  from  the  west  side  after  the  accident,  while  the 
engineer  testified  that  he  was  taking  signals  from  his 
(the  east)  side  of  the  cab. 

The  two  fire  knockers  did  not  stop  when  they  got 
to  the  opening,  but  entered  it,  and  as  they  were  pass- 
ing through  the  ''switch  engine  hit  some  cars  above, 
and  caught  Allen  between  the  cars,"  and  crushed  him 
so  that  he  died  in  about  half  an  hour.  Rule  30  of  the 
Standard  Rules  of  the  St.  Louis,  Iron  Mountain  & 
Southern  Railway  Company  was  introduced.  It  reads 
as  follows:  *'The  engine  bell  must  be  rung  when  the 
engine  is  aboTit  to  move.'' 

After  the  plaintiff's  evidence  was  in,  both  parties 
rested,  and  the  defendant  asked  the  court  to  peremp- 
torily instruct  in  its  favor,  which  was  refused.  The 
court  then,  at  its  request,  instructed  the  jury,  among 
other  things,  that  the  deceased  '*by  engaging  in  the 
employment  in  the  yards  of  defendant,  in  Poplar  Bluff, 
assumed  and  took  upon  himself  all  the  risks  incident 
to  such  employment,  among  which  were  the  risks  of 
being  struck  by  the  cars  while  attempting  to  pass  upon 
^nd  over  the  tracks  of  the  defendant;  and  also  it  was 
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the  duty  of  Thomas  Allen  before  attempting  to  pass 
between  the  cars,  to  both  look  and  listen,  and  exer- 
cise due  caution  to  ascertain  whether  the  cars  were 
about  to  be  moved ;  and  if  you  find  that  there  were  any 
obstructions  which  prevented  him  from  seeing  whether 
they  were  moving,  then  it  was  his  duty  to  stop  and 
listen  before  attempting  to  pass  between  the  cars ;  and 
if  you  find  that  by  waiting  or  exercising  care  on  his 
part,  he  could  have  ascertained  that  the  cars  were 
about  to  be  moved  and  that  he  failed  to  exercise  such 
caution  and  his  death  resulted  in  consequence  of  his 
being  struck  by  the  cars;  then  your  verdict  must  bo 
for  the  defendant.'* 

The  verdict  of  the  jury  was  for  the  defendant, 
and  plaintiff  has  taken  this  appeal. 

I.  The  appellant  assigns  for  error  the  giving  of 
certain  instructions  on  behalf  of  the  appellee,  the  de- 
fendant below,  and  insists  that  the  judgment  against 
him  should  be  reversed  on  that  ground.  The  appellee 
meets  this  position  with  the  claim  that  although  the 
evidence  tended  to  prove  negligence  on  its  part  contrib- 
uting directly  to  the  injury  which  is  the  foundation  of 
the  suit,  it  also  proved  conclusively  that  the  appellant 
assumed  the  risk  of  this  very  accident  in  undertaking 
to  perform  the  act  from  which  it  resulted.  If  this 
contention  proves  to  be  well  founded,  it  will  not,  of 
course,  be  necessary  to  examine  the  errors  assigned 
by  the  appellant. 

Although  the  issues  were  submitted  to  and  de- 
termined by  a  jury,  no  evidence  was  introduced  or 
offered  by  the  defendant.  It  must  not  be  assumed, 
however,  that  in  electing  to  stand  upon  the  case  made 
hy  plaintiff,  it  waived  any  advantage,  for  every  wit- 
ness shown  to  have  known  facts  pertinent  to  the  ac- 
cident, all  of  them  employees  of  the  defendant,  was^ 
introduced  by  the  plaintiff  and  subjected  to  cross-ex- 
amination.    In  this  process,   the   application   of   the 
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method  known  in  therapeutics  as  suggestive  treatment 
left  nothing  to  be  desired. 

In  defendant's  argument  stress  is  laid  upon  the 
assumption  that  at  the  time  of  the  accident  the  plain- 
tiff's intestate  was  crossing  the  railroad  track  upon 
an  errand  personal  to  himself  and  imconnected  with  his 
employment  by  defendant.  This  assumption  is  not 
justified  by  the  facts.  All  the  testimony  upon  the  sub- 
ject tends  to  prove  that  the  building  was  constructed 
for  just  such  purposes  as  the  deceased  and  his  compan- 
ion Were  going  to  use  it  for  at  the  time  of  the  accident. 
It  includes  the  direct  statement  that  it  was  designed 
for  the  protection  and  use  of  these  very  employees 
whose  work  was  immediately  across  the  track  upon 
which  the  accident  occurred.  It  was  not  only  a  humane 
provision  on  the  part  of  the  company,  but  it  is  evi- 
dent that  it  was  consulting  its  own  interest  in  provid- 
ing shelter  from  the  inclemency  of  such  weather  as 
was  constantly  to  be  expected  at  the  season  the  acci- 
dent occurred,  and  a  convenient  and  safe  storage  for 
oil  and  other  things  required  in  the  performance  of  the 
work. 

The  shanty,  for  all  the  purposes  of  its  installation, 
was  as  much  a  part  of  the  railway  plant  as  was  the 
coal  chute  across  the  track,  around  which  these  men 
worked ;  and  it  was  as  much  the  duty  of  the  defendant 
to  protect  the  men  in  its  use  as  in  the  performance  of 
any  of  their  other  duties.  The  crossing  of  the  track 
in  question  having  been  made  not  only  a  necessary  but 
an  indispensable  incident  to  its  use,  it  devolved  upon 
the  defendant  to  see  that  its  comforts  and  convenience 
should  not  become  bait  to  a  trap  at  its  entrance.  A 
general  rule  of  the  defendant  provided  this  protection 
in  a  measure  which  would  seem  to  be  sufficient  under 
ordinary  circumstances.  The  printed  rule,  in  the  hands 
of  its  engine  men,  provided  that  *Hhe  engine  bell  must 
be  rung  when  the  engine  is  about  to  move.'' 
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The  defendant  had  peculiar  duties  growing  out 
of  its  relation  to  its  employees,  none  of  which  were 
more  important  than  that  which  required  it  to  use  rea- 
sonable care  to  furnish  them  a  safe  place  to  work,  and 
in  no  situation  is  the  performance  of  this  duty  more 
important  than  in  an  active  railroad  yard,  where  they 
are  constantly  menaced  by  the  death-dealing  appli- 
ances of  the  master.  This  necessity  was  expressed  by 
the  Supreme  Court  of  Nebraska  in  Union  Pacific  Ry. 
Co.  V.  Elliott,  54  Neb.  299,  305,  as  follows:  ** Irrespec- 
tive of  any  statute  on  the  subject,  the  starting  or  run- 
ning of  a  switch  engine,  in  a  switch  yard  filled  with  a 
network  of  tracks  upon  which  cars  and  engines  are 
constantly  moving  and  in  which  yardmen  axe  con- 
stantly at  work,  without  the  ringing  of  a  bell  or  the 
blowing  of  a  whistle,  is  evidence  of  negligence. ' '  This 
statement  is  adopted  and  expressed  as  the  rule  by  Mr. 
Thompson  in  his  work  on  Negligence,  section  4489. 
The  rule  of  the  common  law  so  stated  was  well  ex- 
pressed in  the  printed  rule  of  the  company,  and  it  was 
negligence  on  the  part  of  defendant  to  disregard  it. 

It  is  said  by  the  defendant  that  the  deceased  as- 
sumed the  very  risk  that  proved  fatal  in  this  case,  but 
it  is  a  complete  answer  to,  this,  that  while  the  servant 
assumes  all  the  risks  which  are  ordinarily  incident  to 
the  employment,  the  negligence  of  his  master  is  not  one 
of  those  incidents.  [Jewell  v.  Bolt  &  Nut  Co.,  231  Mo. 
176, 194;  George  v.  Railroad,  225  Mo.  364,  406  et  seq., 
and  cases  cited.]  It  is  not  contemplated  in  his  con- 
tract of  employment,  but  is,  in  such  cases  as  this,  a 
breach  of  the  implied  condition  of  that  contract  that 
the  employer  will  take  ordinary  care  to  furnish  the 
employee  a  safe  place  to  work. 

While  the  doctrines  of  assumed  risk  and  contrib- 
utory niggligence  have  points  of  resemblance,  they  are, 
in  fact,  distinct  and  easily  distinguishable  in  most 
cases.  The  servant  assumes  the  risks  incident  to  the 
work  by  the  terms   of  his   contract   of  employment, 
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which,  like  the  terms  of  other  contracts,  may  either 
be  expressed  or  arise  by  necessary  implication  from 
such  as  are  expressly  stated.  The  minds  of  both  par- 
ties must  meet,  however,  upon  the  terms  of  the  em- 
ployment. Thus,  when  a  railway  company  employs 
persons  to  operate  its  trains,  the  employment  implies 
that  it  will  use  ordinary  care  to  furnish  them  a  rea- 
sonably safe  roadway  upon  which  to  perform  the  du- 
ties incident  to  their  employment.  If  it  should  build 
a  structure  so  near  to  its  tracks  as  to  make  it  unsafe 
to  perform  their  work  about  the  train  in  the  ordinary 
way,  it  would  be  negligence  on  the  part  of  the  com- 
pany, and  th3  train  man  who  should  be,  while  in  the 
exercise  of  due  care,  injured  by  such  structure  would 
have  a  just  claim  for  compensation.  If,  however,  the 
servant  knew  the  danger,  and,  notwithstanding  such 
knowledge,  should  place  himself  in  a  position  to  be  in- 
jured, he  might  be  guilty  of  such  contributory  negli- 
gence as  would  prevent  a  recovery,  notwithstanding 
the  negligence  of  his  master. 

The  company  could,  however,  and  in  many  cases 
it  might  be  necessary  that  it  should,  operate  its  rail- 
road notwithstanding  the  dangerous  obstruction,  and 
it  could  lawfully  employ  njen  for  thsrt  purpose,  in- 
forming them  of  the  dangerous  condition.  If  under  the 
circumstances  they  should  accept  the  employment 
they  would  thereby  assume  the  risk  arising  therefrom. 
So  in  a  case  like  the  present,  where  the  railroad  com- 
pany has  been  guilty  of  negligence  in  the  movement  of 
its  train,  by  failure  to  give  the  signal  to  which  another 
is  entitled  for  his  protection,  if  that  other,  seeing  the 
train  in  motion,  goes  in  front  of  it  and  is  injured,  his 
knowledge  of  the  situation  has  made  the  giving  of  the 
signal  unnecessary,  and  his  own  contributory  negli- 
gence is  the  real  cause  of  the  injury.  It  follows,  then, 
that  the  real  question  is  whether  or  not  the  deceased 
was  guilty  of  such  negligence,  contributory  to  the 
fatal  injury,  as  should  defeat  a  recovery  in  this  case. 
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n.  We  have  already  referred  to  the  fact,  shown 
by  the  evidence,  that  the  shanty  to  which  the  deceased 
was  going  at  the  time  of  the  injury,  was  installed  to  be 
used  by  him  for  the  very  purpose  for  which  he  was 
then  approaching  it  In  the  cross-examination  of 
witnesses,  the  defendant's  attorney  gave  prominence 
to  the  fact  that  it  was  on  the  opposite  side  of  the  fatal 
track  from  his  work;  so  that  it  was  necessary,  and 
therefore  contemplated  by  the  defendant,  that  he 
should  cross  this  same  track  forward  and  backward 
every  time  he  used  the  facility  so  provided. 

The  expression  of  this  court  in  the  opinion  by 
Woodson,  J.,  in  Meily  v.  Railroad,  215  Mo.  567,  586,  is 
peculiarly  applicable  to  that  feature  of  this  case.  He 
said:  **In  the  case  at  bar  .  .  .  the  uncontradicted 
evidence  shows  that  the  floor  of  the  skid  was  placed 
therein  with  cleats  nailed  thereon  for  the  express  pur- 
pose of  having  the  employees  use  it  in  loading  the 
wheels  upon  the  cars,  just  in  the  precise  manner  in 
which  respondent  w^  using  it  when  the  injury  was  re- 
ceived. That  being  true,  it  comes  of  poor  grace  for 
appellant  to  say  to  respondent  in  one  breath,  'Yes,  I 
constructed  the  floor  for  you  to  walk  upon  in  the  dis- 
charge of  your  duties,'  and  in  the  next  to  say  to  him, 
*You  are  guilty  of  contributory  negligence  in  walking 
upon  the  floor  so  constructed  for  you,  and  which  was 
being  use^  by  me  at  the  very  time  of  your  in- 
jury.' " 

It  is  the  settled  doctrine  of  this  court  that  **the 
presmnption  of  due  care  always  obtains  in  favor  of 
plaintiff  in  an  action  to  recover  damages  for  an  injury 
sustained  by  him  through  the  alleged  negligence  of  an- 
other." [Bucsching  v.  St.  Louis  Gaslight  Company, 
73  Mo.  '219,  233;  Petty  v.  Railroad,  88  Mo.  306,  320.] 
Contributory  negligence,  in  this  State,  is  a  matter  of 
defense,  and  the  plaintiff  need  not  allege  or  prove 
that  he  was  without  fault  at  the  time  of  the  injury. 
[Meily  v.  Railroad,  supra,  and  cases  cited.]     "Wlien- 
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ever  this  defense  is  made  he  is  entitled  to  have  it  sub- 
mitted to  the  jury,  unless,  by  his  own  admission,  or  by 
other  evidence  upon  which  he  depends  to  fix  the  lia- 
bility of  the  defendant,  it  is  conclusively  shown  that 
facts  exist  that  are  inconsistent  with  the  presump- 
tion of  due  care. 

In  this  case  an  opening  had  been  made  at  the  place 
most  convenient  for  the  use  of  the  deceased  and  had 
been  there  at  least  during  the  entire  day  immediately 
preceding  the  accident.  Carpenters  had  been  at  work 
in  this  opening  repairing  one  of  the  cars,  which  was 
still  without  a  drawbar,  so  that  no  coupling  could  be 
made  from  either  end  of  the  string  at  that  point.  The 
implied  invitation  to  cross  the  track  having  been  ex- 
tended by  the  maintenance  of  the  shanty  at  that  point, 
it  was  the  duty  of  the  defendant  to  protect  those  who 
should  accept  it,  by  conformity  to  such  rules  as  were 
reasonable  and  appropriate  for  that  purpose,  and  the 
deceased  had  the  right  to  expect  that  measure  of  pro- 
tection. 

As  was  said  in  Newson  v.  Railroad,  29  N.  Y.  390, 
and  repeated  with  approval  by  this  court  in  Weigman 
V.  Railroad,  223  Mo.  699,  720,  and  Donohue  v.  Rail- 
road, 91  Mo.  357,  364,  ''The  law  will  never  hold  it 
imprudent  in  any  one  to  act  upon  the  presumption 
that  another  in  his  conduct  will  act  in  accordance  with 
the  rights  and  duties  of  both.''  The  situation  was  not 
like  the  crossing  of  the  ordinary  highway  to  which 
trains  approach  from  a  distance,  so  that  the  traveler 
may  look  up  and  down  before  crossing  the  track  to 
ascertain  whether  there  is  a  train  within  the  danger 
zone.  The  opening  was  small— from  three  to  six  feet— 
so  that  when  the  string  of  cars  should  be  struck  by  a 
moving  engine  its  closing  would  be  almost  instantane- 
ous. The  person  using  it  would  have  to  depend  upon 
the  signal  announcing  the  movement,  and  this  signal 
was  amply  provided  for  in  the  rules  of  the  company. 
One  might  approach  the  crossing  and  see  an  engine 
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standing  attached  to  the  very  string  of  cars  which  had 
been  broken  to  make  the  opening  through  which  he 
must  pass,  and  wait  for  honrs  before  any  movement 
wonld  take  place  and  then  start  to  cross  at  the  in- 
stant the  engine  would  move.  Should  it  move  away, 
he  would  be  safe.  Should  it  move  backward  he  would 
be  crushed.  In  such  a  situation  the  failure  to  give  a 
signal  announcing  the  movement  could  only  result 
from  a  state  of  mind  that  ought  not  to  be  encouraged 
in  those  having  charge  of  such  dangerous  force  in  a 
large  and  actively  operated  train  yard. 

Tie  deceased  approached  the  convex  side.  A 
string  of  eighteen  or  twenty  cars  was  cut  in  the  mid- 
dle so  as  to  make  this  opening.  While  the  evidence  is 
not  clear  and  full  upon  that  point  it  does  show  that . 
he  and  his  companion  were  approaching  diagonally 
the  tangent  of  the  curve  at  that  place,  with  lighted 
torches  which  would  have  no  tendency  to  extend  their 
view  beyond  their  immediate  vicinity.  The  engineer 
said  that  he  saw  them  from  the  side  and  rear  of  his 
cab  until  they  had  got  within  thirty  feet  of  the  open- 
ing. The  survivor  testified  that  they  could  not  see  the 
engine,  which  was  headed  away  from  them,  and  that 
the  cars  were  standing  still  when  they  reached 
them. 

The  presumption  is  that  the  deceased  was  in  the 
exercise  of  all  necessary  caution  and  looked  about  him 
to  hear  and  see  whatever  was  to  be  heard  and  seen 
for  his  protection,  although  the  locomotive  which  con- 
stituted the  danger  of  the  situation  could  not  be  seen, 
and  there  is  no  evidence  that  a  soimd  could  be  heard. 
Under  these  circumstances,  to  stop  would  have  been 
equivalent  to  a  wager  that  the  cars  before  him  would 
be  more  liable  to  move  at  the  instant  of  his  approach 
than  at  the  instant  when  he  should  resume  his  ad- 
vance. 

While  the  engineer  testifies,  honestly  we  are  sure, 
that  the  switchman  giving  his  signals  was  on  the  side 
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of  the  track  from  which  the  deceased  approached,  all 
the  other  evidence  is  to  the  effect  that  he  was  on  the 
other  side,  and  this  being  the  inside  of  the  curva- 
ture was  most  probably  true.  He  is  presumed  to  have 
looked  and  listened  to  the  extent  required  by  common 
prudence.  The  evidence  fails  to  show  that,  having 
done  so,  he  saw  or  heard  anything  to  warn  him  of 
danger.  The  thing  which,  as  we  have  seen,  he  had 
the  right  to  expect,  was  not  to  be  heard,  and  the  evi- 
dence is  far  from  conclusive  that  any  indication  of 
danger  was  to  be  seen.  We  think  that  the  plaintiff 
was  clearly  entitled  to  have  the  question  of  con- 
tributory negligence  of  the  deceased  submitted  to  the 
jury  under  proper  instruction  from  the  court. 

in.  The  plaintiff  insists  that  the  court  erred  in 
instructing  the  jury  (1)  '*that  Thomas  Allen,  by  en- 
gaging in  the  employment  in  the  yards  of  defend- 
ant, in  Poplar  Bluff,  assumed  and  took  upon  him- 
self all  the  risks  incident  to  such  employment,  among 
which  were  the  risks  of  being  struck  by  the  cars  while 
attempting  to  pass  upon  and  over  the  tracks  of  the 
defendant ;''  and,  (2)  '4f  you  find  that  there  were 
any  obstructions  which  prevented  him  from  seeing 
whether  they  were  moving,  then  it  was  his  duty  to 
stop  and  listen  before  attempting  to  pass  between  the 
cars ;  and  if  you  find  that  by  waiting  or  exercising  care 
on  his  part,  he  could  have  ascertained  that  the  cars 
were  about  to  be  moved  and  that  he  failed  to  exer- 
cise such  caution  and  his  death  resulted  in  conse- 
quence of  hifi  being  struck  by  the  cars ;  then  your  ver- 
dict must  be  for  the  defendant." 

Perhaps  the  kindest  thing  that  can  be  said  of 
these  instructions  is  that  some  constructions  that 
might  be  placed  upon  them  would  be  less  objectionable 
than  others.  The  first  one  which  we  have  quoted  above 
is  erroneous  because,  when  freed  from  the  impedi- 
menta to  its  fair  construction,  it  tells  the  jury  that  the 
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deceased,  by  engaging  in  the  employment  in  defend- 
ant's yard,  took  npon  himself  *Hlie  risks  of  being 
strnck  by  the  cars  while  attempting  to  pass  npon  and 
over  tiie  tracks  of  defendant,*'  and  that  these  risks  of 
being  stmck  by  the  cars  are,  whether  indnced  by  the  de- 
fendant's  negligence  or  not,  ** among''  the  risks  in- 
cident to  his  employment.  The  deceased  having  been 
killed  by  **  being  sixnck  by  the  cars  while  attempting 
to  pass  npon  and  over  the  track''  in  the  line  of  his 
employment,  it  amonnts  to  a  direction  to  find  for  the 
defendant. 

The  second  instmction  qnoted  is  erroneous  in  its 
imqnalified  direction  to  the  jury  that  if  there  were 
any  obstructions  which  prevented  the  deceased  from 
seeing  whether  the  cars  were  moving  it  was  his  duty  to 
stop  and  listen.  This  clause  is  objectionable,  (1)  be- 
canse  there  is  no  evidence  upon  which  to  found  it, 
there  being  nothing  in  the  record  tending  to  show 
that  there  was  any  obstruction  between  the  deceased 
and  the  car  that  moved  against  him;  and  (2)  because 
it  assumes  that  by  stopping  he  would  have  been  in  a 
better  position  to  hear,  or  would  have  heard,  some 
sound  of  the  nature  of  which  the  record  is  silent. 

It  is  also  erroneous  in  its  direction  that  if  the  de- 
ceased by  waiting  could  have  ascertained  that  the  cars 
were  about  to  be  moved,  and  he  failed  to  do  so,  the 
verdict  must  be  for  the  defendant.  It  is  true  that  if 
at  that  time  he  had  waited  a  mere  instant  he  would 
have  been  too  late  to  have  received  the  injury,  and 
would  have  ascertained  that  the  cars  had  been  moved. 
The  chances,  however,  were  equally  good  that  the 
moment  of  waiting  would  be  the  fatal  one.  This  in- 
struction is  equivalent  to  a  direction  to  find  for  the  de- 
fendant because  the  deceased  did  not  wait.  All  these 
instructions  seem  framed  upon  the  theory  that  the 
jury  should  be  impressed  that,  had  the  deceased  waited 
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a  moment,  the  act  that  caused  his  death  would  have 
been  innocuously  performed,  and  that  his  real  negli- 
gence consisted  in  his  having  chosen  that  particular 
time  to  go  to  his  luncheon.  We  have  no  doubt  that 
these  instructions,  in  the  respects  mentioned,  are  sam- 
ples of  the  unexpected  results  which  sometimes  flow 
from  the  most  ingenuous  efforts,  but  this  does  not 
make  the  result  less  harmful  to  the  plaintiffs. 

For  the  errors  stated  the  judgment  of  the  circuit 
court  is  reversed  and  the  cause  remanded  for  a  new 
trial  in  accordance  with  the  views  here  expressed. 
Bond,  C,  concurs. 

PER  CURIAM.— The  foregoing  opinion  of 
Bkown,  C,  as  to  the  result  reached  is  adopted  by  the 
court.  Valliant,  J.,  concurs  in  the  whole  opinion; 
Graves,  P.  J.,  Lamm  and  Woodson,  J  J.,  concur  in  sep- 
arate opinion  by  Graves,  P.  J. 

GRAVES,  P.  J. — ^In  this  case  I  only  concur  in  the 
result  reached  by  our  learned  Commissioner.  I  do  not 
agree  to  what  he  says  about  the  *' presumption  of  due 
care.'*  This  is  a  presumption  indulged  by  the  law 
ex  necessitate.  When  the  man  is  dead  and  there  is 
no  evidence  as  to  his  conduct  at  the  time  of  the  acci- 
dent, the  law  through  the  very  necessity  of  the  case  in- 
dulges the  presumption  of  due  care.  Presumptions  of 
this  character  are  presumptions  of  fact— and  the  pre- 
sumption takes  flight  upon  the  appearance  of  the  facts 
themselves.  When  the  facts  themselves  are  in  evi- 
dence there  is  no  place  for  a  presumption  as  to  those 
facts.  The  presumption  is  only  indulged  in  the  ab- 
sence of  evidence  as  to  the  fact  of  due  care.  In  this 
case  the  partner  of  deceased  was  a  witness  on  behalf 
of  plaintiff  and  detailed  the  facts  surrounding  the  ac- 
cident. Such  proof  of  the  facts  is  the  matter  to  be 
weighed  by  the  jury,  and  there  should  not  be  added  in 
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the  scale  a  presumption  of  fact  which  has  been  dis- 
placed by  the  proof  of  the  fact.  Such  I  think  is  the 
rule  of  this  court.  Lamm  and  Woodson,  J  J.,  concur  in 
these  views. 


THE  STATE  v.  WILLIE  (GID)  KILE,  Appellant. 

Division  Two,  March  21,   1912.* 

APPEAL:  No  Allocution:  Remanded  With  Directions  to  Sentence: 
Nunc  Pro  Tunc  Correction  of  Erroneous  Record:  Subsequent 
Appeal.  Where  on  the  former  appeal  the  record  proper  showed 
that  the  motion  for  a  new  trial  was  filed  after  Judgment,  and 
also  showed  that  there  had  been  no  proper  allocution,  and  the 
cause  was  remanded  with  directions  that  defendant  be  brought 
into  court  and  given  opportunity  to  show  cause  why  Judgment 
should  not  be  pronounced  against  him  and  that  Judgment  be 
then  pronounced,  the  trial  court  had  no  authority  to  do  any- 
thing else  than  to  proceed  to  carry  out  the  mandate  of  the 
Supreme  Court;  and  had  no  authority  to  correct  the  record  of 
the  trial  court  by  nunc  pro  tunc  orders,  showing  that  the  mo- 
tion for  a  new  trial  was  filed  before  Judgment  and  showing 
a  proper  allocution  and  Judgment,  and  hence  an  appeal  taken 
after  these  amendments  of  the  record  must  be  dismissed. 
If  the  record  proper  was  defective  on  the  former  appeal,  pro- 
ceedings should  have  been  taken  while  the  cause  was  pending 
in  the  Supreme  Court  to  show  diminution  of  record  and  to 
have  the  record  corrected. 

•NOTE.     Certified  to  the  Reporter  on  September  5,  1912,  and 
therefore  reported  out  of  its  chronological  order. 

Appeal  from  Shannon  Circuit  Court. — Hon.  W.  N. 
Evans,  Judge. 

Appeal  dismissed. 

James  Orchard  for  appellant. 


Digitized  by 


Google 


196        SUPREME  COUBT  OF  MISSOURI, 

state  V.  Kile. 

ElUott  W.  Major,  Attorney-General,  and  John  M. 
Dawson,  Assistant  Attorney-General,  for  respond- 
ent. 

Appellant  appeals  from  the  nunc  pro  tunc  jndg- 
ment.  This  court,  in  its  former  decision,  State  v. 
Kile,  231  Mo.  59,  directed  the  trial  court  to  enter 
judgment  of  sentence  upon  the  verdict  in  regular 
form.  Instead  of  obeying  the  order. of  the  court,  the 
trial  court,  as  shown  by  the  record,  made  a  nwtc  pro 
tunc  order  of  the  judgment  of  sentence.  On  March 
14,  1911,  appellant  filed  his  afiSdavit  for  appeal,  which 
was  granted  to  this  court  on  that  date,  therefore,  the 
judgment  of  sentence  was  entered  on  December  22, 
1909,  and  the  aflSdavit  for  appeal  was  filed  eighteen 
months  thereafter.  For  this  reason  the  appeal  should 
be  dismissed.  In  criminal  cases  the  appeal  must  be 
taken  during  the  term  at  which  such  judgment  is  ren- 
dered. Sec.  5292,  R.  S.  1909.  A  nunc  pro  tunc  judg- 
ment is  not  the  rendering  of  a  new  judgment  and  the 
ascertainment  and  determination  of  new  rights,  but 
is  placing  in  proper  form  on  the  record  the  judgment, 
that  had  been  previously  rendered,  to  make  it  speak 
the  truth.  Wihnerding  v.  Banking  Co.,  126  Ala.  268. 
The  nunc  pro  tunc  entry  has  the  effect  as  of  the  for- 
mer date.  Its  oflSce  is  not  to  supply  omitted  action  by 
the  court,  but  to  supply  an  omission  really  had  but 
omitted  through  inadvertence  or  mistake.  Perkins 
V.  Haywood,  132  Ind.  95.  Except  as  to  the  rights  of 
third  parties,  a  nunc  pro  twnc  judgment  is  retrosi>ec- 
tive  and  has  the  same  force  and  effect  as  if  entered  at 
the  time  when  the  judgment  was  originally  entered. 
Bums  V.  Skelton,  68  S.  W.  527.  An  appeal  to  the 
Supreme  Court  which  is  not  taken  at  the  term  final 
judgment  is  rendered,  will  be  stricken  from  the  docket. 
State  V.  Rhodes,  86  Mo.  635. 
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FERRISS,  p.  J.— On  September  20,  1909,  the  de- 
fendant was  convicted  of  having  seduced  and  de- 
bauched one  Amy  Powell,  an  unmarried  female  of 
good  repute,  under  the  age  of  twenty-one  years.  The 
case  was  appealed  to  this  court,  and  the  opinion  ren- 
dered therein  is  reported  in  231  Mo.  59.  In  that  opin- 
ion the  court  finds  that  the  motion  for  new  trial  was 
filed  after  judgment,  and  that,  consequently,  there  was 
nothing  before  the  court  but  the  record  proper.  Upon 
an  examination  of  the  record  the  court  found  that 
there  had  been  no  proper  allocution,  and  therefore 
sent  the  case  back  to  the  trial  court,  with  the  follow- 
ing directions: 

'^The  failure  of  the  record  to  show  a  proper  allo- 
cution is  an  error  occurring  after  the  verdict  and  does 
not  affect  the  regularity  of  the  proceedings  before 
judgment  and  therefore  does  not  entitle  the  defend- 
ant to  a  reversal  of  the  judgment  and  a  new  trial. 
[State  V.  McClain,  137  Mo.  307;  State  v.  Snyder,  98 
Mo.  555;  State  v.  Nagel,  136  Mo.  45.] 

**For  the  reason  that  the  defendant  was  not  in- 
formed of  the  verdict  of  the  jury  and  asked  to  show 
cause  why  judgment  should  not  be  pronounced  against 
him,  this  cause  is  remanded,  with  directions  to  the 
trial  court  that  the  defendant  be  brought  into  court 
and  that  judgment  be  pronounced  in  accordance  with 
this  opinion.'' 

On  the  14th  day  of  March,  1911,  the  circuit  court, 
instead  of  proceeding  as  directed  by  this  court,  made 
an  order  stating,  in  substance,  that  the  cause  coming 
up  on  motion  for  nunc  pro  tunc  entries  of  arraignment, 
trial  and  conviction,  motion  for  new  trial  and  judg- 
ment thereon,  sentence  and  appeal,  and  it  appearing 
from  the  minutes  of  the  clerk  and  on  the  court  docket 
of  the  September  term,  1909,  that  the  verdict  of  the 
jury  was  rendered  September  20,  1909,  motion  for 
new  trial  filed  September  22,  and  overruled  on  that 
day,  and  that  thereafter,  on  the  same  day,  defendant 
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was  sentenced,  it  was  ordered  *'that  the  clerk  of  this 
court  make  the  full  and  complete  record  of  the  above 
proceedings  in  the  order  in  which  they  occurred  and 
in  which  they  are  given  above,  now  for  then,  which  is 
accordingly  done.*' 

The  original  record  on  which  the  case  was  heard 
and  decided  in  this  court,  as  stated  above,  showed 
that  the  judgment  followed  the  verdict  of  the  jury- 
on  the  same  day,  and  that  the  motion  for  new  trial 
was  filed  two  days  later. 

On  the  making  of  the  above  order  of  March  14, 
1911,  the  clerk  proceeded  to  re-write  the  record  from 
the  beginning,  which  record,  as  re-written,  shows  that 
the  verdict  was  rendered  on  September  20,  1909,  mo- 
tion for  new  trial  filed  two  days  later,  and  overruled  on 
the  same  day,  and  that  judgment,  with  proper  allo- 
cution, was  pronounced  subsequently  to  the  overrul- 
ing of  said  motion,  on  the  22d  day  of  September. 

On  the  said  14th  day  of  March,  1911,  the  defend- 
ant filed  his  afiSdavit  for  an  appeal,  which  was  granted, 
the  time  for  filing  bill  of  exceptions  extended  sixty 
days,  and  appeal  bond  given;  and  on  the  13th  day  of 
April,  1911,  the  defendant  filed  what  purports  to  be 
a  bill  of  exceptions,  which  recites  the  foregoing  pro^ 
ceedings  in  March  and  April,  1911,  and  also  the  pro- 
ceedings at  the  trial  in  September,  1909,  setting  out 
the  testimony  and  the  motion  for  new  trial  and  action 
of  the  court  thereon,  being  in  that  regard  a  copy  of 
the  bill  of  exceptions  which  was  filed  in  this  court  in 
the  former  appeal.  The  present  bill  recites  the  fol- 
lowing conclusion: 

And  afterwards,  to-wlt,  on  the  14th  day  of  March,  1911,  It  being 
the  regular  March  term,  1911,  of  the  Shannon  County  Circuit  court, 
said  cause  haying  been  previously  appealed  to  the  Supreme  Court, 
and  the  Supreme  Court  haying  remanded  and  certified  said  cause 
back  to  the  circuit  court  of  Shannon  county,  Missouri,  for  sentence 
and  further  judgment,  and  after  this  court  having  entered  the  proper 
sentence  of  Judgment,  nunc  pro  tunc,  on  motion  of  defendant^  and 
the  record  having  been  perfected  in  all  particulars,  defendant  then 
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and  there  filed  his  application  and  affidavit  for  an  appeal,  which 
affidavit  was  by  the  court  found  to  be  sufficient,  and  appeal  granted 
to  the  Supreme  Court  of  Missouri,  and  defendant  given  sixty  days 
from  said  date  in  which  to  file  his  bill  of  exceptions. 

And  now,  on  this  the  10th  day  of  April,  1911,  defendant  pre- 
sents this  bis  bill  of  exceptions,  and  asks  that  the  same  be  signed, 
allowed  and  made  a  part  of  the  record  herein,  which  is  accordingly 
done.  W.  N.  Evans, 

Judge  of  the  20th  Judicial  Circuit  of  Missouri. 

O.  K.         G.  S.  SiZEMOBE^  Pros.  Atty. 

Upon  the  former  appeal,  this  court  rendered  a 
final  decision  upon  the  proceedings  in  this  case,  down 
to  the  entry  of  judgment  in  the  circuit  court.  The  pro- 
ceedings in  the  circuit  court  in  March,  1911,  by  nunc 
pro  tunc  order  changing  the  record  in  that  court,  could 
not  affect  the  judgment  already  rendered  in  this  court. 
Such  judgment  was  rendered  upon  the  record  then 
before  the  court.  If  that  record  did  not  state  the  facts 
as  they  actually  occurred,  there  was  ample  opportu- 
nity here  to  correct  same  by  a  suggestion  of  diminu- 
tion  of  the  record.  The  brief  for  the  State  in  the 
original  case  called  attention  to  the  fact  that  the  rec- 
ord showed  that  the  judgment  preceded  the  motion 
for  a  new  trial,  and  there  was  ample  time,  after  the 
service  of  the  brief,  to  correct  the  error  if  it  existed. 
No  snch  attempt  was  made  before  the  hearing  in  this 
court,  nor  afterwards  by  motion  for  rehearing.  The 
defendant  cannot,  by  proceedings  subsequent  to  the 
judgment  rendered  in  this  court,  bring  the  record 
of  the  trial  before  this  court  again  for  review. 

Under  our  mandate,  the  trial  court  had  but  one 
duty  to  perform,  namely,  to  call  into  court  and  re- 
sentence the  defendant.  The  present  appeal  and  bill 
of  exceptions  could  bring  before  this  court  nothing 
which  occurred  prior  to  March,  1911.  The  only  ques- 
tion, therefore,  presented  is,  whether  or  not  the  ac- 
tion of  the  trial  court  in  March,  1911,  in  making  this 
nunc  pro  tunc  order,  and  showing  by  the  record  as 
written  pursuant  to  that  order  that  the  defendant 
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was  properly  sentenced  in  the  first  instance,  was  a 
compliance  with  the  mandate  of  this  court.  As  all  the 
issues  in  the  case  were  finally  settled  by  our  former 
judgment,  leaving  nothing  to  be  done  except  pro- 
nouncing a  proper  judgment,  and  as  the  record  now 
before  the  court  shows  that  our  direction  to  the  trial 
court  to  bring  the  defendant  into  court  and  pronounce 
judgment  in  accordance  with  our  opinion  has  not  been 
complied  with,  this  appeal  is  without  warrant  of  law 
and  must  be  dismissed.  It.  is  so  ordered. 
Kennish  and  Brown,  J  J.,  concur. 
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JEAN  ANDERSON  et  al.  v.  GEOEGE  W.  CALD- 
WELL  et  al.,  Appellants. 

Division  Two,  April  9,  1912. 

1.  REFERENCE:  Weight  of  Evidence:  Appellate  Practice.  The 
weight  of  the  eyidence  in  a  law  case,  referred  to  a  referee, 
is  for  the  referee  and  the  trial  court,  and  not  for  the  appel- 
late court,  where  there  is  a  conflict  in  the  testimony. 

2.   :   Exception  to  Referee's  Report:  General  Objection  to 

AdmlSBion  of  Evidence.  The  rule  as  to  the  saving  of  ex- 
ceptions to  the  ruling  of  the  referee  upon  the  admission  of 
testimony  requires  thfit  the  exception  shall  point  out  directly 
and  speciflcally  the  testimony  objected  to.  A  general  objection 
that  the  referee  admitted  incompetent  and  illegal  testimony 
is  not  sufficient  So  that  the  court  on  appeal  will  not  consider 
an  assignment  that  "the  referee  erred  in  admitting,  over  de- 
fendant's objection^  certain  books  of  account  whloh  were  not 
original  entries,  but  were  aggregates  entered  at  a  later  date 
from  other  memoranda,"  where  the  only  exception  to  the 
referee's  report  at  all  relating  to  the  matter  was  that  "the 
referee  admitted,  over  the  objection  of  these  defendants, 
illegal,  Irrevelant  and  incompetent  evidence  offered  by  plain- 
tiffs." 

3.  QUANTUM  MERUIT:  Assumpsit:  Quasl-Contract    Under  the 
common  law  an  assumpsit  could  be  maintained  upon  a  state 
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of  facts  from  which  a  contract  could  be  implied.  It  was  not 
essential  that  there  was  a  contract  in  fact  in  the  sense  that 
the  parties  had  entered  into  an  agreement,  either  express  or 
Implied;  all  that  was  necessary  was  that  defendant  had  re- 
ceived benefits  which  imposed  upon  him  a  duty  to  plaintiff^ 
so  that  upon  equitable  grounds  a  promise  was  implied  by  the 
law  that  the  defendant  should  reepond  to  the  extent  of  the 
benefits  received.  Such  a  relation  between  the  parties  was  de- 
nominated a  quasi-contract,  and  in  a  suit  based  thereon  the  bene- 
fits received  by  defendant,  and  not  the  detriment  incurred  by 
plaintiff,  was  the  basis  of  defendant's  liability,  and  hence  it 
was  incumbent  upon  plaintiff  to  prove  actual  benefits  received 
by  defendant. 


4.  :  :  :  Implied  Contract:  Material  Fur- 
nished for  House.  But  a  suit  for  the. value  of  materials  and 
lal)or  employed  in  the  construction  of  a  building,  furnished  by 
plaintiffs  at  the  instance  and  request  of  defendants,  is  not  a  suit 
on  a  quasi-contract,  but  upon  a  contract  implied  in  law,  and  as 
defendants  received  the  benefits  there  was  an  implied  agreement 
that  they  would  pay  the  reasonable  price  and  value  thereof.  As- 
sumpsit will  lie  whenever  work  has  been  done,  or  work  and  ma- 
terials have  been  furnished  by  the  plaintiff  for  defendant  at 
his  request,  express  or  implied,  and  the  standard  of  plain- 
tiff's recovery  is  the  reasonable  value  of  the  materials  fur- 
nished and  the  labor  done. 

6.  REFERENCE:  No  Exceptions.  If  no  exceptions  were  saved 
to  the  action  of  the  court  in  overruling  defendant's  exceptions 
to  the  referee's  report,  no  matter  of  exception  arising  out  of 
the  action  for  the  referee  is  open  for  review  on  appeal 

Appeal  from  St.  Louis  City  Circuit  Court— Hon.  TF* 
M.  Kinsey,  Judge. 


Apfibmed. 

Wilfley,  Wilfley,  Mclntyre  <&  Nardin  for  appel- 
lauts. 

(1)  The  evidence  admitted  as  to  the  value  of  the 
services  of  the  staff  work  was  incompetent.  Books  of 
account  are  admissible  only  when  they  contain  ori- 
ginal entries  made  in  the  due  course  of  business  at 
or  near  the  time  the  transaction  took  place.  Aggre- 
gates entered  at  a   considerably   later  time  than  at 
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which  the  transaction  took  place  are  inadmissible. 
Milling  Co.  v.  Walsh,  108  Mo.  277;  Drug  Co.  v.  Grady, 
57  Mo,  App.  41;  Owen  v.  Bray,  80  Mo.  App.  526;  Ste- 
phen V.  Metzger,  95  Mo.  App.  620 ;  Robinson  v.  Smith, 
111  Mo.  205;  E.  S.  1909,  sec.  6355;  Wigmore  on  Evi- 
dence, par.  1555.  (2)  It  is  well  settled  law  that  the 
action  of  quantum  meruit  will  not  lie  except  against 
one  from  whom  will  be  implied  a  promise  to  pay. 
Manfiftir  v.  Mnrphy,  49  Mo.  App.  266;  Skeen  v.  John- 
son, 55  Mo.  25.  (3)  Two  things  are  necessary  to  sup- 
port general  assumpsit  on  quasi-contract — some  per- 
formance or  contribution  by  the  promisee,  and  actual 
benefits  received  by  the  promisor.  Martin  on  Civil 
Procedure,  sec.  54;  Keener  on  Quasi-Contracts,  p. 
252.  (4)  Whenever  service  is  rendered  and  received, 
a  contract  of  hiring  or  an  obligation  to  pay  will  be 
presumed.  Where  an  act  done  is  beneficial,  the  sub- 
sequent assent  of  the  beneficiary  will  be  sufficient  to 
support  a  finding  of  a  previous  request.  Knowledge 
and  acquiescence  are  sufficient  to  establish  a  previous 
request.  Smith  v.  Meyers,  19  Mo.  434 ;  Dougherty  v. 
Whitehead,  31  Mo.  255;  Wagner  v.  Ilium.  Co.,  141  Mo. 
App.  51.  (5)  Since,  in  quasi-contracts,  the  benefit 
received  by  the  defendant  and  not  the  detriment  in- 
curred by  the  plaintiff,  forms  the  basis  of  the  defend- 
ant's liablity,  a  plaintiff  cannot  recover  from  a  de- 
fendant unless  it  be  shown  that  the  defendant  has  re- 
ceived some  benefit  from  the  performance  by  the  plain- 
tiff. Medlin  v.  Brooks,  9  Mo.  106;  Keener  on  Quasi- 
Contracts,  p.  253;  Zach  v.  French,  69  Me.  389;  11  Am. 
Digest,  par.  131;  Patterson  v.  Prior,  18  Ind.  440;  Mo- 
Clay  V.  Hedge,  18  Pa.  66;  Wendt  v.  Vogel,  87  Wis. 
462. 

T.  J.  Rowe,  T.  J.  Rowe,  Jr.,  and  Henry  Rowe  for 
respondents. 

Exceptions  to  the  report  of  the  referee  that  at 
the  hearing  before  the  referee,  the  referee  admitted 
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over  the  objection  of  defendants,  illegal,  irrelevant 
and  incompetent  evidence  offered  by  the  plaintiff,  does 
not  inform  the  court  what  particular  illegal,  irrele- 
vant and  incompetent  evidence  was  offered  by  the 
plaintiffs  and  admitted  by  the  referee.  It  is  neces- 
sary that  these  matters  should  be  specially  pointed 
out,  and  not  having  been  done,  the  exceptions  must  be 
disregarded.  Ferry  Co.  v.  Eailroad,  73  Mo,  419 ; 
Smith  V.  Haley,  41  Mo.  App.  611 ;  Buxton  v.  Debf  echt, 
95  Mo.  App.  604;  Mfg.  Co.  v.  Gibbons,  35  Mo.  App. 
602;  Dalles  v.  Brown,  60  Mo.  App.  493;  Swift  Co.  v. 
McCormick,  84  Mo.  App.  609;  State  ex  reL  v.  Boep- 
-pler,  63  Mo.  App.  151. 

KENNISH,  J.— This  action  was  brought  in  the 
circuit  court  of  the  city  of  St.  Louis,  to  recover  the 
value  of  materials  furnished  and  labor  done  by  the 
plaintiffs  at  the  instance  and  request  of  the  defend- 
ants and  used  in  the  construction  of  certain  build- 
ings on  the  World's  Fair  Grounds  in  said  city,  in  the 
year  1904.  Plaintiffs  were  partners,  engaged  in  the 
business  of  furnishing  the  materials  and  doing  the 
labor  in  certain  kinds  of  construction  work  on  the 
buildings  then  in  course  of  erection  at  the  said  fair 
grounds.  The  defendant  Irish  Exhibit  Company  was 
a  corporation  and  owned  and  conducted  the  Irish  Vil- 
lage exhibit  at  the  said  fair.  The  defendants  Hend- 
ley  and  Casey  were  owners  of  stock  and  managers  of 
said  corporation.  The  defendants  Caldwell  &  Drake 
were  contractors  and  erected  the  buildings  of  the  said 
Irish  Village,  under  contract  with  the  said  Irish  Ex- 
hibit Company. 

The  petition  alleged  that  the  plaintiffs,  at  the  spe- 
cial instance  and  request  of  the  defendants,  furnished 
materials  and  paid  for  the  labor  done,  as  per  account 
filed,  of  the  value  and  price  of  $12,044 ;  that  the  prices 
so  charged  were  reasonable  and  that  the  defendants 
promised  and  agreed  to  pay  for  the  same,  but,  though 
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often  requested,  have  failed  and  refused,  etc.  Judg- 
ment was  prayed  for  the  sum  of  $12,044.  The  itemized 
account  filed  contained  a  large  number  of  items,  and 
after  the  issues  were  made  the  court  appointed  Joseph 
W.  Jamison,  Esq.,  as  referee  to  try  all  the  issues  and 
report  his  findings  to  the  court.  The  referee  heard 
much  testimony  and  filed  his  report,  finding  in  favor 
of  the  defendants  Irish  Exhibit  Company.  Handley 
and  Casey,  but  in  favor  of  plaintiffs  and  against  de- 
fendants Caldwell  &  Drake  in  the  sum  of  $8100.95. 
Defendants  Caldwell  &  Drake  filed  exceptions  to  the 
report  which,  upon  a  hearing  by  the  court,  were  over- 
ruled, the  report  confirmed  and  judgment  entered  ac- 
cordingly. Defendants  Caldwell  &  Drake  appealed 
to  this  court. 

There  was  testimony  tending  to  prove  the  fol- 
lowing facts: 

Appellants  had  entered  into  a  written  contract 
with  the  Irish  Exhibit  Company  by  which  they  were 
to  **  furnish  all  labor  and  material  of  every  kind  nec- 
essary for  the  construction  and  completion  of  your 
buildings  and  improvements  of  whatsoever  kind,  to  be 
erected  on  the  Pike,  World's  Fair  Grounds,  St.  Louis, 
Missouri,  for  ten  per  cent  of  the  total  cost  of  the  same, 
you  to  pay  all  bills  for  labor  and  material."  Ee- 
spondents  entered  into  two  separate^contracts  in  writ- 
ing with  appellants  for  the  furnishing  of  material  and 
labor  on  the  buildings  described  therein.  Those  con- 
tracts were  performed  and  respondents  were  paid  by 
appellants  in  accordance  with  the  terms  thereof.  Dur- 
ing the  performance  of  said  two  contracts  certain 
buildings  and  improvements  not  contemplated  in  the 
original  contract  between  appellants  and  the  Irish 
Exhibit  Company,  called  extras,  were  agreed  upon, 
and  the  work  and  krbor  sued  for  in  this  action  were 
furnished  by  respondents  to  appellants  in  the  con- 
struction erf  this  additional  work,  without  any  written 
contract    therefor,  but  upon  the  request  and  orders 
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of  appellants.  It  was  in  evidence  that  the  Irish  Ex- 
hibit Company  sustained  no  contractual  relations 
whatever  with  plaintiffs  concerning  the  furnishing  of 
the  material  and  labor  involved  in  this  suit.  There 
was  also  testimony  to  the  contrary,  but  as  the  weight 
of  the  evidence  was  a  question  for  the  referee  and  the 
trial  court  and  not  for  this  court,  such  conflict  of  tes- 
timony will  not  be  considered, 

I.  Complaint  is  made  by  appellants  that  the  ref- 
eree erred  in  admitting,  over  defendants'  objection, 
certain  books  of  account  which  were  not  original  en- 
tries, but  were  aggregates  entered  at  a  later  date  from 
other  memoranda.  The  only  exception  to  the  report, 
under  which  this  alleged  error  was  saved,  if  at  all,  is 
the  eighth,  to-wit:  **  Because  in  the  hearing  before 
the  referee  said  referee  admitted,  over  the  objection 
of  these  defendants,  illegal,  irrelevant  and  incompe- 
tent evidence  offered  by  plaintiffs."  The  rule  as  to 
the  saving  of  exceptions  to  the  ruling  of  the  referee 
in  the  admission  of  testimony,  requires  that  the  ex- 
ception shall  point  out  directly  and  specifically  the 
evidence  objected  to.  A  general  objection  that  the 
referee  admitted  incompetent  and  illegal  testimony  is 
not  suflBcient.  In  the  case  of  Smith  v.  Haley,  41  Mo. 
App.  611,  the  court  held,  as  stated  in  the  syllabus: 
**In  order  that  a  party  to  a  cause  which  has  been  tried 
before  a  referee  may  demand  a  review  of  rulings  of 
the  referee  on  the  admission  or  exclusion  of  evidence 
he  must,  in  the  exceptions  filed  by  him  imder  the  stat- 
ute on  the  fili^g  of  the  referee's  report,  specifically 
point  out  the  rulings  of  which  he  complains.  A  gen- 
eral exception  by  defendants  that  *the  referee  admit- 
ted illegal  and  improper  evidence  for  the  plaintiff,  and 
excluded  legal  and  proper  evidence  for  the  defend- 
ants,' is  insuflBcient. "  [See,  also,  Wiggins  Ferry  Co. 
V.  Eailroad,  73  Mo.  1.  c.  419;  State  ex  rel.  v.  Woods, 
234  Mo.  1.  c.  24.] 
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n.  The  main  ground  of  appellants'  complaint 
in  this  court  is  that  as  the  materials  were  not  fur- 
nished or  the  work  done  under  a  special  contract,  and 
as  the  form  of  the  action  was  qtmntum  meruit,  it  was 
incumbent  upon  the  plaintiffs  to  prove  actual  bene- 
fits received  by  the  appellants,  and  that  having  failed 
to  prove  such  benefits  plaintiffs  were  not  entitled  to 
recover.  The  point  is  stated  in  appellants'  brief  as 
follows  r  **  Since,  in  quasi-contracts,  the  benefits  re- 
ceived by  the  defendant  and  not  the  detriment  incur- 
red by  the  plaintiff,  forms  the  basis  of  the  defendant's 
liability,  a  plaintiff  cannot  recover  from  a  defendant 
unless  it  be  shown  that  the  defendant  has  received 
some  benefit  from  the  performance  by  the  plaintiff." 

Under  the  common  law  system  of  pleading,  one 
form  of  civil  action  was  assumpsit.  In  that  form  an 
action  could  be  maintained  upon  a  state  of  facts  from 
which  a  contract  would  be  implied  by  law.  It  was  not 
essential  that  there  was  in  fact  a  contract  in  the  sense 
that  the  parties  had  entered  into  an  agreement,  either 
express  or  implied,  as  to  the  subject-matter  of  plain- 
tiff's cause  of  action.  All  that  was  necessary  was  that 
defendant  had  received  benefits  which  imposed  upon 
him  a  duty  to  the  plaintiff,  so  that  upon  equitable 
grounds  a  promise  was  implied  by  law  that  the  de- 
fendant should  respond  to  the  extent  of  the  benefits 
received.  Such  a  relation  between  the  parties,  be- 
cause of  the  promise  which  had  not  been  made  in  fact, 
but  which  the  law  implied,  has  been  termed  a  quasi- 
contract.  An  example  of  such  contracts  given  in  the 
books  is  the  relation  subsisting  between  two  persons 
when  one  has  paid  money  to  the  other  through  mis- 
take. In  such  case  the  law  will  imply  a  promise  by 
the  latter  to  pay  to  the  former  the  amount  of  money 
so  received. 

Appellants  contend  that  this  was  the  character 
of  contract  counted  upon  in  the  petition  in  this  case. 
Even  if  such  contention  were  sound,  it  is  diflScult  to 
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see  how  appellants  could  escape  liability  thereunder^ 
in  view  of  the  undisputed  evidence  that  the  materials 
were  received  by  them  and  that  the  work  was  done 
for  them.  But  we  think  appellants  are  mistaken  in 
classifying  the  contract  stated  in  the  petition  and 
shown  in  evidence  as  a  quasi-contract.  Appellants 
cite  Keener  on  Quasi-Contracts  and  Martin  on  Civil 
Procedure  at  Common  Law,  in  support  of  their  con- 
tention. An  examination  of  those  authorities,  which 
are  in  accord  with  the  general  law  upon  the  subject, 
will  disclose  that  such  contracts  as  shown  by  the  facts 
of  this  case  are  termed  ** contracts  implied  in  fact,** 
as  distinguished  from  a  quasi-contract,  which  it  is 
said  **is  not  a  contract  at  all,**  but  which,  because  of 
the  relation  of  the  parties,  **is  commonly  called  a  con- 
tract implied  in  law.**  [See  Keener,  supra,  p.  6,  et 
seq.]  Under  the  testimony  in  this  case,  plaintiflFs,  in 
the  ordinary  course  of  business,  furnished  the  materi- 
als and  labor  at  the  instance  and  request  of  the  appel- 
lants and  not  at  the  instance  and  request  of  the  Irish 
Exhibit  Company.  The  appellants  received  the  bene- 
fits, and  there  was  an  implied  agreement  that  they 
should  pay  the  reasonable  price  and  value  thereof. 
Discussing  the  law  of  assumpsit,  under  the  caption  of 
work.  Labor  and  Materials,  in  2  Ency.  Pleading  and 
Practice,  1008,  the  author  says:  **Tliis  count  will  lie 
wherever  work  has  been  done,  or  work  and  materials 
have  been  furnished  by  the  plaintiff  for  the  defendant 
at  his  request,  express  or  implied,  which  should  be 
alleged  in  the  declaration.**  In  support  of  the  doc- 
trine quoted,  two  Missouri  cases  are  cited,  to-wit: 
Williams  v.  Eailroad,  112  Mo.  463;  Thomas  v.  Walnut 
Land,  etc.  Co.,  43  Mo.  App.  653.  In  the  Thomas  case, 
1.  c.  658,  the  court  states  the  law  applicable  to  the  two 
classes  of  contracts  in  the  following  language,  namely: 
**If  defendant's  managing  oflScers  directed,  or  re- 
quested, the  plaintiff  Thomas  to  dig  the  coal  pit  and 
strip  the  said  coal  beds,  without  anything  said  as  to 
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the  price  to  be  paid,  and  if  plaintiflF  proceeded  in  the 
prosecntion  of  such  work  and  performed  the  same, 
then  it  is  clear  he  was  entitled  to  be  compensated  by 
the  reasonable  value  of  such  work  and  labor  done, 
not  exceeding  the  amount  claimed  in  the  petition.  And 
again,  even  though  the  request  to  do  the  work  may 
have  not  been  satisfactorily  shown,  yet  if  the  plaintiff 
in  good  faith,  and  with  full  knowledge  on  the  part  of 
the  defendant  or  its  officers  in  charge,  did  the  strip- 
ping and  the  opening  of  the  coal  pit,  and  if  then  said 
company  took  possession  of  the  coal  thus  mined  and 
converted  to  its  own  use  the  fruits  of  plaintiff's  labor, 
it  is  equally  clear  that  defendant  is  liable  upon  a 
quantum  meruit  to  the  extent  of  the  benefit  received, 
[1  Chitty  on  Cent.,  91  et  seq;  Lowe  v.  Sinklear,  27  Mo. 
308;  Hay  v.  Walker,  65  Mo.  17.] '' 

After  having  fully  considered  appellants'  com- 
plaint, we  are  satisfied  that  the  finding  of  the  ref- 
eree is  supported  by  the  law  and  the  evidence. 

HL  We  have  examined  the  entire  record  here- 
in, including  the  bill  of  exceptions,  although  no  ex- 
ception was  saved  to  the  action  of  the  court  in  over- 
ruling the  exceptions  to  the  referee's  report.  In  the 
absence  of  such  an  exception,  no  matter  of  exception 
arising  out  of  the  action  of  the  referee  is  open  for  re- 
view on  appeal.  [State  ex  rel.  v.  Woods,  234  Mo.  16; 
Wentzville  Tobacco  Co.  v.  Walker,  123  Mo.  652;  Ar- 
kansas Land  Co.  v.  Ladd,  103  Mo.  App.  83.]  In  State 
ex  rel.  v.  Woods,  supra,  1.  c.  24,  this  court  said :  **  And 
if  no  exception  be  saved  to  the  ruling  of  the  court 
upon  these  written  exceptions  to  the  referee's,  re- 
port they  are  not  here  for  review." 

For  the  reasons  stated  the  judgment  is  affirmed. 
Ferriss,  P.  J-,  and  Brown,  J.,  concur. 

242  Hop.— 14 


Digitized  by 


Google 


210        SUPREME  COUBT  OF  MISSOUBI, 

Howard  v.  Strode 


MAEY  HOWARD,  AppeUant,  v.  GARRARD 
STRODE,  Public  Administrator,  In  Charge  of 
Estate  of  LACLEDE  J.  HOWARD,  Deceased. 

DIvUfon  Two,  April  9,  1912. 

1.  DOWER:  Admeasurement:  Personalty:  Child's  Part.  The 
statutory  proyisions  for  the  admeasurement  of  dower  (Sec. 
367  et  Beq.y  R.  S.  1909),  do  not  apply  to  personalty;  and  the 
child's  part  in  the  personalty  given  by  Sec.  349,  R.  S.  1909, 
to  the  wife,  is  not  dower  in  the  true  sense  of  the  term.  The 
wife  under  that  section  is  not  a  dowress,  but  a  distributee. 
A  suit  in  the  probate  court  to  obtain  an  order  directing  the 
administrator  to  turn  over  to  plaintiff,  as  the  widow  of  dece- 
dent, a  child's  part  in  the  net  estate,  is  not  a  suit  for  the  ad- 
measurement of  dower. 

2.  «-:  :  Child's  Part:  Trial  by  Jury.     The  plaintifit, 

claiming  to  be  the  widow  of  decedent,  is  not  entitled  to  a 
trial  by  jury,  either  in  the  probate  court  or  after  appeal  in  the 
circuit  court,  of  her  motion  asking  that  a  child's  part  of  the  net 
proceeds  of  the  estate  be  paid  over  to  her  upon  final  settle- 
ment. A  right  to  a  jury  trial  to  establish  her  claim  to  be 
adjudged  the  .wife  of  decedent  and  therefore  to  be  considered 
a  distributee,  did  not  exist  at  common  law,  nor  by  statute 
prior  to  the  adoption  of  the  Constitution  of  1875,  nor  was  it 
given  by  that  Constitution.  All  controversies  growing  out  of 
final  settlements  in  the  probate  court,  and  concerning  the 
widow's  rights  to  the  personalty,  are  to  be  tried  by  the  court 
without  a  jury. 

3.  DIVORCE:  Granted  by  Another  State:  Recognized  In  this 
State.  The  validity  of  a  decree  of  divorce  granted  upon  con- 
structive notice  by  a  court  of  competent  jurisdiction  In  another 
State  wherein  the  defendant  never  had  a  matrimonial  domicile, 
is  recognized  in  this  State;  and  there  is  nothing  in  the  case 
of  Haddock  v.  Haddock,  201  XJ.  S.  562,  which  nullifies  that 
policy.  All  that  decision  holds  is  that  a  State,  which  refuses  to 
recognize  the  validity  of  such  foreign  divorces,  cannot  be 
compelled  to  recognize  them  by  the  full-falth-and-credit  clause 
of  the  U.  S.  Constitution. 


4.   ':     :     incomplete     Record:     Constructive     Notice. 

Where  the  decree  of  the  foreign  court  of  general  jurisdiction 
states  in  effect  that  legal  service  was  had  by  publication,  a 
prima-facie  case  of  due  and  legal  service  is  made  out,  author- 
izing the  Introduction  of  the  decree  as  evidence  establishing 
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the  fact  that  the  plaintiff  therein  had  been  granted  a  dlYorce 
and  that  the  marital  relation  had  been  dissolyed,  and  estab- 
lishing his  status  as  a  witness. 

.  €.  :  Competency  of  Husband  to  Testify:  Deposition  Taken 

Before  Decree.  A  husband  who  has  been  divorced  from  hi« 
wife  is  thereafter  competent  to  testify  that  the  claimant  to  a 
child's  share  in  the  estate  of  a  deceased  third  party  was  mar- 
ried to  the  witness  on  a  certain  date;  and  a  deposition  of  said 
husband,  in  which  he  so  testifies,  taken  prior  to  the  divbrce 
decree,  but  not  offered  in  evidence  until  after  the  decree  was 
rendered,  is  competent.  The  competency  of  a  deposition  is 
to  be  determined  by  the  status  of  the  witness  at  the  time  the 
deposition  is  offered  in  evidence.  If  the  witness  would  him- 
self be  competent  to  testify,  then  his  deposition,  whatever 
may  have  been  his  marital  status  at  the  time  it  was  taken. 
Is  competent  The  competency  of  a  husband  or  wife  as  a  wit- 
ness depends  upon  whether  the  marriage  relation  exists  at  the 
time  of  the  trial  (except  as  to  confidential  relations). 

6.  EVIDENCE:  Entries  In  Books:  Whereabouts  of  Entrant..  En- 
tries in  order  books  of  a  wholesale  establishment  made  by  a 
person  in  the  ordinary  course  of  his  business  are,  in  case  of  his 
death,  admissible  for  the  purpose  of  showing  where  such  per- 
son was  at  the  date  which  suoh  entries  bear — in  this  case  as 
showing  that  Laclede  J.  Howard,  deceased,  in  whose  handwrit- 
ing the  orders,  for  goods,  bearing  date  of  January  15,  1883, 
were  made  in  his  company's  book,  in  their  regular  order,  was 
not  the  "Henry  Howard"  to  whom  claimant  was  married  at 
Decatur,  Illinois,  on  that  date.  And  entries  in  the  company 
books  of  the  proceedings  of  the  stockholders  and  board  of 
directors  at  meetings  held  on  January  16th  made  by  said 
deceased  president  and  secretary,  are  competent,  as  the  best 
evidence  obtainable,  after  all  the  other  stockholders  and  di- 
rectors there  present  are  dead. 

Appeal  from    St.  Louis  City    Circuit    Court. — Hon, 
William  M.  Kinsey,  Judge. 

Affirmed* 

JoJm  J.  0^ Connor  for  appellant. 

(1)  Plaintiff  was  entitled  to  a  trial  by  jury  of  her 
suit  for  dower  in  the  personal  property  owned  by  her 
deceased  husband  at  the  time  of  his  death.  Sec.  2937, 
R  S.  1899;  Shipp  v.  Snyder,  121  Mo.  155;  sec  372, 
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R  S.  1909.  Sec.  2937,  B,  S.  1899,  gives  a  new  right 
to  the  widow,  **  dower  in  personal  property  of  the  de- 
ceased husband,"  Imt  prescribes  no  remedy,  and 
when  a  right  is  given  without  a  remedy,  the  person  to 
whom  the  right  is  given  may  select  any  remedy  suit- 
able. Sedgwick,  State  and  Court  Law  (2  Ed.),  p.  74; 
Young  V.  Renshaw,  102  Mo.  App.  184.  (2)  The  trial 
court  erred  in  admitting  over  plaintiff's  objection  the 
deposition  of  T.  J.  Miller  in  evidence.  Miller  claimed 
to  be  the  husband  of  plaintiff  at  the  time  he  gave  said 
deposition,  and  his  deposition  covered  matters  and 
things  which  he  testified  occurred  during  the  time  that 
he  alleges  he  was  her  husband,  and  as  he  was  not  a 
party  to  this  action,  he  was  incompetent  as  a  witness, 
and  his  testimony  was  incompetent  for  any  pur- 
pose. Sec.  6359,  B,  S.  1909,  provides  the  only  cases 
in  which  a  husband  may  testify  when  he  is  not  a  party 
to  the  suit,  and  this  is  not  one  of  such  cases.  State 
V.  Ulrich,  110  Mo.  364;  Layson  v.  Cooper,  174  Mo.  211; 
Scott  V.  Burfiend,  116  Mo.  App.  71 ;  Kane  v.  Kane,  79 
Mo.  App.  339.  The  statute  does  not  change  the  com- 
mon law  rule,  except  as  to  the  matters  therein  men- 
tioned; in  other  respects  the  husband  is  still  incom- 
petent. Curd  V.  Brown,  148  Mo.  95.  Defendant  of- 
fered the  deposition  on  the  theory  that  Miller  was 
plaintiff's  husband,  and  he  is  bound  by  that  theory 
in  this  court.  State  v.  St.  John,  94  Mo.  App.  229.  (3) 
The  trial  court  erred  in  admitting,  on  behalf  of  de- 
fendant, and  over  the  objections  of  plaintiff,  the  al- 
leged decree  of  divorce  alleged  to  be  granted  to  Mil- 
ler in  the  Superior  Court  at  Olympia.  Plaintiff  was 
never  in  Washington,  nor  was  the  status  of  the  alleged 
marriage  of  Miller  ever  maintained  or  sustained  in 
Washington.  Hence  the  Superior  Court  of  that  State 
never  had  jurisdiction  to  render  any  judgment  against 
plaintiff  in  said  alleged  suit.  Haddock  v.  Haddock, 
201  U.  S.  562.  It  was  not  a  full  record,  and  for  that 
reason  it  should  have  been  rejected.  Crone  v.  Dawson, 
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19  Mo.  App.  214;  Williamson  v.  Williamson,  53  Mo. 
App.  623 ;  Lee  v.  Lee,  21  Mo.  654.  Under  the  f uU-f aith- 
and-credit  clause  of  the  Constitution  of  the  United 
States,  sec.  1,  art.  4,  it  was  not  admissible.  Adams  v. 
Adams,  188  U.  S.  14;  Haddock  v.  Haddock,  201  U.  S. 
562.  Nor  was  there  any  statute  of  Washington  of- 
fered or  read  in  evidence  showing  that  said  Superior 
Court  had  jurisdiction  to  render  such  a  decree  on  con- 
structive service.  Price  v.  Clevenger,  99  Mo.  App. 
536;  Mfg.  Co.  v.  Long,  54  Mo.  App.  149.  Moreover, 
the  admission  of  said  decree  violated  her  rights  under 
the  Constitution  of  the  United  States  (Sec.  1,  14th 
Amendment),  in  that  it  took  her  property  without  duo 
process  of  law.  Haddock  v.  Haddock,  201  U.  S.  562. 
(4)  It  was  error  to  admit  in  evidence  over  plaintiff's 
objections  the  two  order  books  of  the  Evans  & 
Howard  Fire  Brick  Co.  That  company  was  no  party 
to  this  suit,  and  the  entries  in  said  books  were  only 
hearsay,  and  not  binding  on  plaintiff.  Especially  was 
it  error  to  admit  in  evidence  the  minute  book  of  said 
company  over  plaintiff's  objection;  for  there  was  no 
evidence  offered  to  show  when  the  minutes  of  the 
stockholders'  meeting,  or  the  minutes  of  the  meeting 
of  the  board  of  directors  were  actually  written  into 
the  minute  book.  For  all  that  the  defendant's  evi- 
dence shows,  said  minutes  could  have  been  written  a 
month  after  the  meetings  are  said  to  have  been  held. 
Martin  v.  Nichols,  54  Mo.  App.  594;  Nelson  v.  Nelson, 
90  Mo.  463;  1  Greenleaf  on  Evidence,  sec.  118;  Mill- 
ing Co.  V.  Walsh,  108  Mo.  285;  Robinson  v.  Smith. 
Ill  Mo.  205;  Bader  v.  Ferguson,  118  Mo.  App.  34. 

Johnson,  Houts,  Marlatt  <&  Hawes  for  respond- 
ent; Block  &  Sullivcm  of  counsel. 

(1)  A  decree  of  divorce  in  another  State,  upon 
constructive  service,  is  valid  and  binding  here.  Gould 
V.  Crow,  57  Mo.  203;  Anthony  v.  Rice,  110  Mo.  227.    (2) 
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When  a  judgment  is  offered  merely  to  prove  the  fact 
of  its  rendition,  the  judgment  only,  and  not  the  entire 
record,  need  be  produced.  Lee's  Admx.  v.  Lee,  21  Mo. 
534;  Seymour  v.  Newman,  77  Mo.  App.  583;  Crone  v. 
Dawson,  19  Mo.  App.  218.  (3)  The  Superior  Court 
of  Washington,  being  a  court  of  record,  and  having  as- 
sumed jurisdiction  to  grant  a  divorce,  its  right  to  da 
so  will  be  presumed.  Gould  v.  Crow,  57  Mo.  202;  An- 
thony V.  Rice,  110  Mo.  227;  Williams  v.  Williams,  53 
Mo.  App.  620.  (4)  A  divorce  removes  the  disqualifica- 
tion as  a  witness  for  or  against  the  former  spouse,  save 
only  as  to.  confidential  communications  during  cover- 
ture. Long  V.  Martin,  152  Mo.  675;  State  v.  Kodat, 
158  Mo.  128;  McClosky  v.  Pub.  Co.,  163  Mo.  27;  30 
Am.  &  Ency.  Law  (2  Ed.)  p.  950;  1  Wigmore  on  Evi- 
dence, sec.  610.  (5)  The  competency  of  a  witness 
testifying  by  deposition  is  controlled  by  his  status  at 
the  time  of  tjie  trial,  instead  of  at  the  time  the  deposi- 
tion is  given.  Messiner  v.  McCray,  113  Mo.  390;  13 
Cyc.  994;  Oliver  v.  Moore,  13  Heisk.  487;  Railroad 
V.  Harper,  60  Ark.  159;  R.  S.  1909,  .sec.  6384;  Ex 
parte  livingston,  12  Mo.  App.  84 ;  Ex  parte  Priest,  76 
Mo.  232.  (6)  The  order  book  and  minute  book  of 
the  Evans  &  Howard  Fire  Brick  Company  were  ad- 
missible in  evidence  to  prove  the  whereabouts  of  La- 
clede J.  Howard  on  Jan.  15  and  16,  1883.  Comm.  Co. 
V.  Bank,  107  App.  435;  Knapp  v.  Trust  Co.,  199  Mo. 
669;  Jonesboro  Co.  v.  United  Co.,  117  App.  153;  Clark 
v.  Church,  21  Hun,  98;  Abbott's  Trial  Briefs  '^Mode 
of  Proving  Facts,''  p.  31;  Nichols  v.  Webb,  3  Wheat- 
332;  Leland  v.  Cameron,  31  N.  Y.  121;  Welsh  v.  Bar^ 
rett,  15  Mass.  386;  2  Wigmore  on  Evidence,  p.  1880, 
sec.  1518  (b) ,  p.  1890,  sees.  1523-1528;  9  Am.  &  Eng. 
Ency.  Law  (2  Ed.),  p.  895;  2  Wigmore  on  Evidence, 
sec.  1074  (b),  p.  1267.  They  were  also  admissible  as 
specimens  of  the  hand-writing  and  signature  of  La- 
clede J.  Howard  for  purpose  of  comparison  with  the 
marriage  record  at  Decatur.  R.  S.    1909,    sec.    6382. 
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(7)  The  procedure  which  we  inherited  from  Eng- 
land for  the  assignment  of  dower  was  a  chancery  pro- 
ceeding, and  not  a  common  law  proceeding.  Mun- 
day  V.  Munday,  4  Brown's  Ch.  Rep.  295,  S.  C.  2  Vesey 
122.  The  jury  mentioned  in  the  statute  regulating 
proceedings  to  assign  dower  is  discretionary  with  the 
court.  R.  S.  1909,  sec.  372.  Our  statute,  regarding  a 
jury  in  dower  cases,  is  expressly  limited  to  dower  in 
real  property.  R.  S.  1909,  sec.  367.  The  right  of  a 
widow  in  the  personal  estate  of  her  deceased  husband 
is  not  dower ;  she  is,  as  to  such,  a  distributee.  Bryant 
V.  McCune,  49  Mo.  547;  Weindel  v.  Weindel,  126  Mo^ 
644;  Hastings  v.  Myers,  21  Mo.  521;  Griffith  v.  Cann- 
ing, 54  Mo.  284;  Woemer's  Administration,  229. 
The  claims  of  widows  to  shares  of  the  personal  es- 
tates of  their  deceased  husbands  were  not  being  tried 
by  juries  when  the  Constitution  of  1875  was  adopted. 
Hastings  v.  Myers,  21  Mo.  519;  McFariand  v.  Admr., 
24  Mo.  156;  Hayden  v.  Admr.,  23  Mo.  398; 
Btyant  v.  McCune,  49  Mo.  546;  Cummings 
V.  Cummings,  51  Mo.  263 ;  Downey  v.  Bauer,  68  Mo.  155; 
Devin  v.  Patcien,  26  N.  Y.  445;  Bradstreet  v.  Brad- 
street,  64  Me.  209;  Higbee  v.  Bacon,  11  Pick.  (Mass.) 
425.  On  appeal  from  the  probate  court,  in  cases  of 
this  character,  the  circuit  court  does  not  sit  as  a  court 
of  law,  and  a  jury  trial  is  not  demandable.  Skeen  v. 
Johnson,  55  Mo.  24;  Whaley  v.  Whaley,  50  Mo.  582;  In 
re  Meeker's  Estate,  45  Mo.  App.  394;  Ferry  v.  Mc- 
Gowan,  68  Mo.  App..  617 ;  Finley  v.  Schlueter,  54  Mo. 
App.  458;  Sr^hooler  v.  Stark,  73  Mo.  App.  308;  Ansley 
V.  Richardson,  95  Mo.  App.  334;  Pearson  v.  Haydell, 
87  Mo.  App.  499;  Stevens  v.  Larwill,  110  Mo.  149;  24 
Cyc.  148.  The  widow  is  a  distributee  of  the  personal  es- 
tate and  obtains  her  share  of  the  estate,  less  debts,  etc., 
on  final  settlement  like  any  other  distributee.  Straat  v. 
O'Neill,  84  Mo.  73;  Cox  v.  Admr.,  3  Mo.  App.  848; 
Hastings  v.  Admr.,  21  Mo.  521;  Griffith  v.  Canning, 
54  Mo.  284. 
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FERRISS,  P.  J.— This  cause  was  began  by  filing 
on  August  23.  1905,  the  following  motion  in  the  pro- 
bate court  of  the  city  of  St.  Louis : 

IN  THE  PROBATE  COURT. 
State  of  Missouri,^ 
City  of  St  Louis  j*'**' 

In  the  matter  of  lAclede  J.  Howard,  deceased. 

Now  comes  the  undersigned,  the  widow  of  Laclede  J.  Howard, 
deceased,  and  respectfully  shows  to  the  court  that  at  filing  of  the 
last  annual  settlement  filed  in  this  court  on  the  20th  day  of  June, 
1904,  by  Garrard  Strode,  public  administrator,  in  charge  of  the 
estate  of  her  said  deceased  husband,  there  was  in  the  hands  of  said 
administrator,  and  unexpended,  money,  bonds,  stocks  and  other 
personal  property  belonging  to  said  estate  in  excess  of  the  sum 
and  value  of  $198,825;  that  said  administration  has  been  in  course 
and  pending  in  this  court  since  the  15th  day  of  May,  1903;  that 
aU  the  assets  of  the  estate  have  been  fuUy  collected,  and  aU  the 
demands  made  or  that  can  be  made  agreeable  to  law  against  said 
estate  have  been  paid,  and  that  said  estate  has  been  fully  adminis- 
tered upon,  but  that  no  final  settlement  has  been  made  by  said  ad- 
ministrator, and  that  she  is  informed  and  believes  that  there  is  now 
or  should  be  now  in  the  hands  of  the  administrator,  after  paying 
all  claims  and  demands  allowed  against  said  estate  and  the  costs 
of  administration,  money,  bonds,  stocks  and  other  personal  prop- 
erty belonging  to  said  estate  in  excess  of  $218,000,  and  that  de- 
ceased left  surviving  him  and  still  living,  one  child,  a  minor,  and 
the  undersigned,  his  widow,  and  she  further  states  that  as  the  widow 
of  deceased  she  is  now  entitled  to  receive  a  child's  part  or  one-half 
of  all  the  personal  property  owned  by  her  said  husband  at  the  time 
of  his  death,  as  provided  by  seotion  2937,  Revised  Statutes  1899, 
but  that  she  has  never  received  any  part  thereof. 

Wherefore,  the  undersigned  moves  the  court  for  an  order  on 
said  Garrard  Strode  requiring  him  to  make  final  settlement  of  his 
administration  of  said  estate,  and  that  upon  the  filing  and  hearing 
thereof,  the  court  may  set  out  her  ehare  of  dower  in  all  the  per- 
sonal  property  belonging  to  the  estate* of  her  said  husband  and 
owned  by  bim  at  the  time  of  his  death,  and  which  passed  into  the 
possession  or  under  the  control  of  said  administrator  as  shown  by 
the  appraisement,  inventory  and  settlements  heretofore  filed  by 
him  in  the  administration  of  said  estate  in  this  court  And  that 
thereupon  this  court  will  make  an  order  of  distribution  requiring 
said  administrator  to  pay  over  to  her  such  sum  of  money  and  de- 
Uver  to  her  such  articles  of  personal  property  as  it  shall  determine 
to  be  her  dower  or  distributive  share  in  the  personal  property  of 
said  estate.  MARY  HOWARD. 

By  JOHN  J.  O'CONNOR, 

Attorney  for  Widow. 
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After  hearing  evidence  on  the  motion,  the  same 
was  denied  by  the  probate  judge.  Upon  appeal  to  the 
circuit  court,  the  matter  was  tried  de  novo  by  the 
court  upon  the  evidence,  and  judgment  rendered 
against  plaintiff,  from  which  judgment  she  appeals. 

There  was  a  vast  amount  of  evidence  given  on 
both  sides,  making  in  all  some  1200  pages  of  record. 
It  will  be  unnecessary  to  detail  the  testimony.  A  short 
outline  of  the  facts  will  suffice  as  a  preliminary  state- 
ment. 

The  plaintiff  claimed  that  in  1883  she  resided  in 
Palmer,  a  small  town  in  Illinois ;  that  she  was  married 
to  Laclede  J.  Howard,  under  the  name  of  '*  Henry  How- 
ard, *'  in  Decatur,  Illinois,  on  January  15,  1883;  that 
within  a  very  few  days  he  left  her;  that  they  again 
met  the  following  spring,  and  were  together  two 
days,  at  Litchfield,  Illinois;  that  he  then  left  her  a 
second  time,  and  she  did  not  see  him  again  until  the 
spring  of  1903,  when  she  saw  him  in  St.  Louis;  that 
some  time  after  1883  she  heard  that  he  was  dead; 
that  subsequently  she  married  twice,  under  the  be- 
lief that  Howard  was  dead.  When  she  saw  him  in  St. 
Louis  in  1903,  she  was  living  with  her  second  sub- 
sequent husband,  one  Leafgreen. 

It  appears  from  the  testimony,  without  contra- 
diction, that  Laclede  J.  Howard  was  bom  in  St.  Louis 
in  1847,  and  always  lived  there.  From  1880  he  was 
president  of  the  Evans-Howard  Fire  Brick  Com- 
pany, a  corporation  engaged  in  business  in  that  city. 
He  died  in  the  spring  of  1903,  leaving  a  widow  (who 
died  soon  after)  and  one  child.  He  left  a  large  estate 
which  was  administered  by  the  public  administrator, 
this  defendant. 

The  defense  denitd  the  marriage  to  plaintiff,  and 
claimed,  and  offered  evidence  tending  to  prove,  that 
on  January  15,  1883,  the  plaintiff  was  married  in 
Decatur  to  one  Thomas  J.  Miller,  under  the  name  of 
''Henry  Howard.**  There  is  no  controversy  but  that  a 
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marriage  did  take  place  on  that  date  and  at  that  place 
between  plaintiff  and  some  man  who  gave  his  name  as 
Henry  Howard.  The  fact  of  such  marriage  was  estab- 
lished by  the  production  of  the  original  marriage  re- 
cords. The  only  question  in  controversy  is  as  to  the 
identity  of  the  man,  plaiptiff  claiming  that  it  was  La- 
clede J.  Howard,  and  the  defense,  that  it  was  Thomas 
J.  Miller. 

*  The  errors  complained  of,  and  urged  here,  are : 

1.  Refusal  of  the  court  to  grant  a  jury  trial. 

2.  The  admission  of  the  deposition  of  Thomas 
J.  Miller,  who  testified  that  he  was  the  man  who  mar- 
ried plaintiff  in  Decatur. 

3.  The  admission  of  certain  entries  in  the  books 
of  the  Evans-Howard  Fire  Brick  Company. 

I.  Appellant  contends  that  she  was  entitled  to  a 
trial  by  jury  in  the  circuit  court.  Counsel  for  appel- 
lant in  his  brief  refers  to  the  motion  as  ''an  action  for 
the  assignment  of  her  dower,''  and  claims  a  right  to 
the  statutory  method  provided  by  sections  367  et  seq., 
Revised  Statutes  1909,  for  the  admeasurement  of  dower 
in  real  estate.  Counsel  justifies  his  claim  that  the 
child's  part  given  to  the  widow  by  section  349,  Re- 
vised Statutes  1909,  is  dower  in  the  true  sense  of  the 
term,  by  reference  to  the  fact  that  this  section  is 
found  in  the  chapter  entitled  '*  Dower '*  in  the  Re- 
vised Statutes,  and  also  by  the  fact  that  the  widow's 
interest  in  the  husband's  personalty  is>  referred  to  as 
dower  in  section  117,  Revised  Statutes  1909,  and  also 
in  the  following  cases :  Glenn  v.  Gunn,  88  Mo.  App.  426 ; 
Hastings  v.  Myers,  Admr.,  21  Mo.  519;  Cummings  v. 
Cummings,  51  Mo.  261;  Griffith  v.  Canning,  54  Mo. 
282;  Hasenritter  v.  Hasenritter,  77  Mo.  162. 

The  essential  nature  of  a  thing  cannot  be  altered 
by  changing  its  name.  The  title  to  the  chapter  does 
not  control  the  interpretation  of  the  sections  therein. 
Such  title  is  used  as  a  designation  under  which  to  col- 
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lect  associated  and  analogous  laws.  The  word 
**  dower '*  has  been  used  somewhat  loosely  in  some  of 
the  statutes  and  decisions.  It  is  clear,  however,  that 
the  portion  of  the  husband's  personalty  given  to  the 
widow  by  section  349  is  not  dower.  The  wife,  under 
that  section,  is  not  a  doweress,  but  a  distributee. 
Dower  is  something  that  belongs  to  the  wife  absolutely, 
and  independent  of  her  husband  or  his  creditors.  As 
a  distributee  under  section  349,  she  takes  subject  to 
debts,  and  her  interest  can  be  ascertained  only  upon 
final  settlement  of  the  estate.  This  subject  is  dis- 
cussed fully  by  Brace,  P.  J.,  in  Weindel  v.  Weindel, 
126  Mo.  640.  In  that  case  it  was  asserted  that  a  wife 
who  had  divorced  her  husband  for  his  fault  became 
entitled  upon  his  death  to  a  child's  share  in  his  per- 
sonalty under  this  same  statute.  Reliance  was  placed 
upon  section  359,  Revised  Statutes  1909,  which  pro- 
vides that  a  woman  who  has  been  divorced  from  her 
husband  for  his  fault  shall  not  thereby  lose  her 
dower.  It  was  contended  that  the  child's  part  allowed 
to  the  widow  was  dower,  and,  therefore,  under  the 
provisions  of  section  359,  was  not  lost  to  her  by  the 
divorce  decree.  It  was  held  that  the  word  '*  dower  ^* 
in  section  359  did  not  embrace  the  share  in  the  per- 
sonal estate  given  by  section  349.  By  the  same  rea- 
soning applied  by  Judge  Brace  in  the  Weindel  case 
we  must  hold  that  the  word  *  Mower"  as  used  in  the 
sections  providing  for  the  admeasurement  of  dower 
does  not  include  the  interest  in  the  personalty  which 
appellant  is  claiming.  The  distinction  between  dower 
proper  and  the  so-called  dower  in  personalty  is  clear- 
ly pointed  out  by  Vatjjant,  P.  J.,  in  Ferguson  v. 
Gentry,  206  Mo.  189.  In  Bryant  v.  McCune,  49  Mo. 
1.  c.  547,  Judge  Buss  says:  '*The  term  *  dower'  is 
sometimes  applied  to  any  interest  in  the  estate  of  the 
husband  given  by  law;  and  Judge  Scott,  in  Hastings 
V.  Myers'  Admr.,  21  Mo.  519,  seems  to  use  it  in  this 
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sense,  but  it  properly  refers   to  the  interest  of  the 
widow  as  such  in  his  lands. '^ 

We  therefore  conclude  that  the  statutory  pro- 
visions for  the  admeasurement  of  dower  do  not  ap- 
ply to  personalty.  The  claim  for  a  child's  share  must 
be  presented  in  the  probate  court.  The  amount  of  this 
share  cannot  be  ascertained  until  final  settlement; 
hence,  where  an  estate  is  still  open,  any  proceeding  to 
secure  this  share  must  involve  and  depend' upon  a  final 
settlement.  The  appellant  recognized  this,  and  pro- 
ceeded properly  by  motion  in  the  probate  court  to 
demand  a  final  settlement  and  distribution.  The  na- 
ture of  this  proceeding  cannot  be  changed  by  calling 
it  an  action  for  the  assignment  of  dower.  Under  sec- 
tion 349,  the  widow  is  entitled  absolutely  to  a  share  in 
the  personal  estate  of  her  husband  equal  to  the  share 
of  his  child.  She  thus  becomes  a  distributee,  and  as 
such  stands  in  the  same  relation  to  the  personal  es- 
tate as  does  the  child,  and  manifestly  is  entitled  to  tho 
same  remedies  to  enforce  her  rights.  In  Hastings  v. 
Myers'  Admr.,  21  Mo.  519,  this  court  says,  **As  to 
personalty,  we  see  no  difference  between  the  interest 
of  a  widow  in  her  deceased  husband 's  estate  and  that 
of  any  one  of  his  distributees.''  This  interest  is  to  be 
ascertained  upon  final  settlement  of  the  estate,  and  af- 
ter a  full  accounting  by  the  administrator,  and  then 
an  order  of  distribution.  To  secure  such  accounting, 
settlement  and  order  of  distribution,  the  appellant  filed 
in  the  probate  court  her  motion  therefor.  There  is 
no  pleading  required  to  such  a  motion.  There  is  no 
provision  for  a  jury  trial  thereon.  It  is  not  con- 
tended that  appellant  was  entitled  to  a  jury  trial  in 
the  probate  court.  The  probate  court  heard  the  evi- 
dence introduced  for  and  against  the  motion,  decided 
that  the  appellant  was  not  the  widow  of  the  deceased, 
and  denied  her  motion,  whereupon  she  appeals  to  the 
circuit  court,  and  when  the  cause  comes  on  for  trial 
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de  novo  demands  a  jury.  Appellant  has  cited  no  au- 
thority for  this  contention. 

At  common  law  a  wife  had  no  rights  in  the  per- 
sonalty of  her  husband;  hence  no  right  of  trial  by  jury 
can  be  based  on  the  common  law.  Nor  will  it  avail  to 
appeal  to  the  Constitution.  Under  section  28  of  article 
2  of  that  instrument,  the  right  of  trial  by  jury  Is 
limited  to  the  right '  *  as  heretofore  enjoyed. '  ^  We  have 
recently  decided  that  this  clause  refers  to  the  right  of 
trial  by  jury  as  it  existed  prior  to  the  date  when  the 
Constitution  was  adopted,  namely,  1875.  [State  ex  rel. 
V.  Holtcamp,  235  Mo.  232;  King  City  v.  Duncan,  238 
Mo.  513.] 

It  does  not  appear  that  in  cases  like  this  the  right 
of  trial  by  jury  existed  before  1875.  It  was  not  given 
by  the  common  law.  There  is  no  statute  granting  it. 
We  have  ruled  above  that  the  statutes  providing  for 
admeasurement  of  dower  in  lands  in  the  circuit  court 
do  not  apply  to  the  widow's  interest  in  the  personalty. 
The  uniform  unbroken  practice  in  this  State  has  been 
to  try  all  controversies  growing  out  of  final  settlements 
in  the  probate  court,  and  concerning  the  widow's  rights 
in  personalty,  by  the  court  without  a  jury.  [Hastings 
V.  Myers'  Admr.,  supra;  McFarland  v.  Baze's  Admr., 
24  Mo.  156;  Hayden  v.  Hayden's  Admr.,  23  Mo.  398; 
Bryant  v.  McCune,  49  Mo.  546;  Cummings  v.  Cum- 
mings,  51  Mo.  263;  Dowry  v.  Bauer,  68  Mo.  155;  In  re 
Davis,  62  Mo.  450;  Booker  v.  Armstrong,  93  Mo.  49; 
Myers  v.  Myers,  98  Mo.  262 ;  Hitchcock  v.  Mosher,  106 
Mo.  578;  Glover  v.  HoUiday,  109  Mo.  108;  Clark  v. 
Bettelheim,  144  Mo.  258;  In  re  Estate  of  Meeker,  45 
Mo.  App.  186;  In  re  Estate  of  Danforth,  66  Mo.  App. 
586.] 

In  many  of  the  cases  just  cited  the  controversy 
arose  over  the  claim  for  widow's  allowance  under  sec- 
tion 116,  which,  as  was  suggested  by  Bbace,  P.  J.,  in 
Weindel  v.  Weindel,  supra,  makes  a  provision  for  the 
iridow  possessing  more  of  the  attributes  of  dower  than 
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her  share  in  the  personalty  under  section  349,  inasmuch 
as  it  is  not  subject  to  debts. 

It  is  obvious  that  a  proceeding  which  involves  an 
accounting  from  the  beginning  of  the  administration 
is  not  suited  to  a  jury  trial.  Apt  discussion  on  this 
point  will  be  found  in  Schooler's  Estate  v.  Stark,  73 
Mo.  App.  301;  In  re  Meeker's  Estate,  supra,  and  in 
Pearson  v.  Haydel,  87  Mo.  App.  495.  The  paper  filed 
by  plaintiff  in  the  probate  court  is  not  a  petition  in- 
stituting a  suit.  It  is  merely  a  motion  filed  in  proceed- 
ings pending  in  that  court,  and,  in  the  absence  of  a  stat- 
ute to  the  contrary,  is  to  be  considered  and  passed  up- 
on by  the  court  as  are  motions  generally. 

n.  Defendant,  over  the  objection  of  plaintiflF, 
read  in  evidence  the  deposition  of  Thomas  J.  Miller, 
taken  in  the  State  of  Washington,  for  the  purpose  of 
proving  by  said  Miller  that  he  was  the  man  who- mar- 
ried plaintiff  at  Decatur  on  January  15,  1883.  It  was 
objected  that  as  defendant  claimed  that  Miller  was 
the  husband  of  plaintiff,  and  offered  his  deposition  to 
prove  such  fact.  Miller  was,  on  defendant's  theory,  in- 
competent. At  the  same  time  plaintiff  denied  that 
Miller  was  or  ever  had  been  her  husband.  The  court 
was  not  called  upon  to  pass  on  this  proposition,  inas- 
much as,  in  connection  with  the  offer  of  the  deposition, 
the  defendant  introduced  in  evidence  a  decree  of  di- 
vorce from  plaintiff  which  had  been  granted  to  said 
Miller  by  the  Superior  Court  of  the  State  of  Washing- 
ton subsequent  to  the  date  of  his  deposition,  and  be- 
fore same  was  offered  in  evidence.  This  decree  was 
admitted,  also  over  plaintiff's  objection,  and  there- 
upon the  court  held  the  deposition  competent,  evidently 
upon  the  strength  of  the  decree  of  divorce,  without  re- 
gard to  whether  it  would  be  competent  if  no  such  de- 
cree had  been  granted.  If,  therefore,  the  decree  of 
divorce  was  properly  secured,  and  if  it  made  the  depo- 
sition competent,  it  is  unnecessary  to  consider  the  ob- 


Digitized  by 


Google 


VOL.  242,  APRIL  TEEM,  1912.  223 

Howard  v.  Stroda 

jection  based  solely  on  the  ground  that  it  was  offered 
as  the  testimony  of  the  husband  of  plaintiff. 

We  will  now  consider  the  ruling  on  the  objection  to 
the  decree  of  divorce. 

m.  Defendant  offered  in  evidence  the  following 
decree  of  divorce  granted  to  the  witness,  Thomas  J. 
Miller,  duly  authenticated: 

IN  THE  SUPERIOR  COURT  OP  THE  STATE  OF  WASHINGTON, 

FOR  THE  COUNTY  OF  THURSTON. 
Thomas  J.  Miller,  alias 


I 


Decree. 


Henry  Howard,  Plaintiff, 

T. 

Mary  Moore  Miller,  alias 

Mrs.  Mary  Howard,  alias 

Mr&  Mary  Leaf  green.  Defendant. 
Now,  at  this  time  this  matter  coming  on  to  be  heard  upon  ap< 
plication  of  plaintiff  herein  for  a  decree  according  to  the  findings 
of  foct  and  conclusions  of  law  herein,  and  the  plaintiff  appearing 
in  person  and  as  well  by  his  attorney,  G.  C.  Israel,  and  the  defend- 
ant appearing  not,  but  still  being  in  default  herein,  and  it  appearing 
to  the  court  that  heretofore  this  cause  came  on  duly  for  trial  be- 
fore the  court,  and  that  at  said  time  full  Jurisdiction  of  the  defend- 
ant had  been  obtained  herein  by  publication  of  summons,  and  the 
default  of  the  defendant  had  been  duly  entered,  and  that  in  the 
absence  of  the  defendant  there  appeared  in  said  action  Horatio 
Ailing,  prosecuting  attorney  for  Thurston  county,  state  of  Wash 
ington,  and  the  court  thereupon  did  hear  evidence  and  did  file  its 
findings  of  fact  and  conclusions  of  law. 

Now,  therefore,  by  reason  of  the  law  and  the  premises,  it  is 
by  the  court  order^  adjudged  and  decreed  that  the  plaintiff, 
Thomas  J.  Miller,  alias  Henry  Howard,  alias  Charlie  Howard,  be 
and  he  is  forever  divorced  from  the  defendant,  Mary  A.  Miller, 
alias  Mary  A  Moore,  alias  Mary  Moore  Howard,  alias  Mary  A. 
Leafgreen,  and  the  bonds  of  matrimony  now  existing  between  the 
plaintiff  and  defendant  be  and  the  same  are  annulled  and  forever 
set  at  naught. 

It  is  further  ordered,  adjudged  and  decreed  that  all  real  and 
personal  property  acquired  by  said  plaintiff  subsequent  to  the  year 
1S85  be  and  the  same  is  declared  his  separate  property  and  estate, 
divested  of  any  interest  therein  of,  in  or  to  the  same  by  said  de- 
fendant 

It  is  farther  ordered  that  neither  the  plaintiff  or  defendant  shall 
contract  marriage  or  enter  into  a  marriage  with  any  third  person 
in  or  out  of  the  State  of  Washington  for  a  period  of  six  months 
from  and  after  the  signing  of  this  decree. 

Done  in  open  court  this  23rd  day  of  January,  A.  D.  1906. 

O.  V.  LINN, 

Judge. 
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To  the  introduction  in  evidence  of  this  decree 
plaintiff  objected  **on  the  ground  that  the  court  ren- 
dering the  decree  never  acquired  jurisdiction  over  the 
person  of  the  plaintiff  herein ;  that  it  is  not  shown  that 
the  parties  were  married  in  Washington,  or  that  the 
plaintiff  in  this  suit  ever  had  a  residence  in  the  State 
of  Washington,  and  because  it  shows  that  the  service 
upon  which  the  decree  was  rendered  was  constructive 
service,  and  because  the  evidence  already  before  the 
court  shows  that  the  parties  in  this  case,  whether  it 
be  Miller  or  Howard,  were  married  in  tiie  State  of 
Illinois,  and  because  plaintiff  here  was  not  a  party  to 
this  action,  the  court  never  having  acquired  legal  ju- 
risdiction over  the  person  of  plaintiff;  and  because  to 
introduce  this  record  now  would  be  in  violation  of  her 
constitutional  rights  under  that  provision  of  the  Con- 
stitution, section  1  of  the  14th  Amendment  to  the  Con- 
stitution of  the  United  States,  which  forbids  the  taking 
from  her  without  due  process  of  law  her  property 
rights,  and  in  violation  of  section  1  of  article  14  of  the 
Constitution  of  the  United  States,  and  in  violation  of 
the  written  opinion  of  the  Supreme  Court  of  the  United 
States  rendered  in  the  case  of  Haddock  v.  Haddock, 
reported  in  volume  201  U.  S.,  page  562 ;  and  in  viola- 
tion of  section  30  of  article  2  of  the  Constitution  of 
Missouri/' 

Later,  before  the  decree  was  admitted,  plaintiff  in- 
terposed this  additional  objection: 

**In  addition  to  the  objections  made  heretofore 
to  the  admission  of  the  decree,  it  is  further  objected 
to  on  the  ground  that  the  decree  is  incomplete,  in  that 
the  record  of  said  cause  is  not  present,  and  that  from 
the  face  of  said  decree  it  does  not  appear  that  the  Su- 
perior Court  of  Thurston  county,  State  of  Washing- 
ton, is  a  court  of  general  jurisdiction,  or  that  its  juris- 
diction extends  beyond  the  limits  of  said  county,  or 
that  it  acquired  any  jurisdiction  over  the  person  of 
plaintiff.^' 
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The  objection  to  the  jurisdiction  of  the  Washing- 
ton court  over  the  subject-matter  was  fully  met  by  the 
introduction  in  evidence  of  a  statute  of  that  State  de- 
fining the  jurisdiction  of  the  Superior  Court. 

The  objection  based  on  the  non-residence  of  plain- 
tiff in  Washington  is  founded  upon  the  decision  of  the 
TJ.  S.  Supreme  Court  in  Haddock  v.  Haddock,  201  U.  S. 
562,  which  holds  that  the  fuU-faith-and-credit  clause  in 
the  Federal  Constitution  cannot  be  invoked  to  compel 
a  State  to  recognize  as  valid  a  divorce  granted  by  a 
sister  State  upon  constructive  service  by  publication, 
where  the  defendant  in,  the  suit  had  never  had  a  matri- 
monial domicile  in  the  State  granting  the  divorce.  That 
case  does  not  hold  that  such  decree  cannot  be  recog- 
nized as  valid  in  another  State.  On  the  contrary,  the 
opinion  says  (1.  c.  605) :  ''Without  intimating  a  doubt 
as  to  the  power  of  the  State  of  New  York  to  give  to  a 
decree  of  that  character  rendered  in  Connecticut,  within 
the  borders  of  the  State  of  New  York  and  as  to  its 
own  citizens,  such  efficiency  as  it  may  be  entitled  to  in 
view  of  the  public  policy  of  that  State,  we  hold  that 
the  decree  of  the  court  of  Connecticut  rendered  under 
the  circumstances  stated  was  not  entitled  to  obligatory 
enforcement  in  the  State  of  New  York  by  virtue  of  the 
fuU-faith-and-credit  clause.'' 

In  the  course  of  the  opinion  the  court  cites  Mis- 
souri as  holding  to  the  policy  of  recognizing  the  va- 
lidity within  its  borders  of  such  decrees,  and  cites  as 
authority  Gould  v.  Crow,  57  Mo.  200,  and  Anthony  v. 
Rice,  110  Mo.  223.  The  ruling  of  the  two  cases  just 
cited  has  never  been  questioned  in  this  State.  It  is 
our  policy  to  recognize  the  validity  in  this  State  of 
such  foreign  divorces.  There  is  nothing  in  the  Had- 
dock case  which  in  the  slightest  degree  seeks  to  con- 
trol our  policy  in  this  regard.  This  policy  violates  no 
rights  under  either  the  State  or  Federal  Constitution. 

242  Sup.— 15 
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Concerning  the  objections  that  the  decree  fails  to 
show  due  service,  and  is  also  incomplete,  absent  the 
entire  record,  the  decree  states  in  effect  that  legal  serv- 
ice was  had  by  publication.  This  makes  a  prima-facie 
case  of  due  and  legal  service.  It  must  also  be  pre- 
sumed that  the  court  proceeded  in  due  course,  and  by 
right,  upon  a  sufficient  record.  In  the  recent  case  of 
Lieber  v.  Lieber,  239  Mo.  1,  we  approve  this  from  13 
Am.  &  Eng.  Ency.  Law  (2  Ed.),  p.  995:  **Where  re- 
liance is  placed  on  a  foreign  judgment  rendered  by  a 
court  of  record  and  of  general  jurisdiction  the  pre- 
sumption is  that  such  court  had,  authority  to  render  the 
judgment  in  question,  and  that  the  necessary  jurisdic- 
tion was  acquired  properly.  ^^ 

In  the  light  of  such  presumption,  the  point  made 
by  plaintiff  that  it  does  not  appear  that  the  statutes 
of  Washington  authorized  constructive  service  by  pub- 
lication, is  not  well  taken.  Moreover,  this  exact  ques- 
tion is  decided  adversely  to  plaintiff's  claim  in  Wil- 
liams V.  Williams,  53  Mo.  App.  1.  c  620  upon  grounds 
which  we  fully  approve. 

For  the  purpose  for  which  this  decree  was  offered 
in  evidence,  namely,  to  establish  tjie  status  of  Miller 
as  a  witness,  we  think  the  record  was  prima-facie  suf- 
ficient and  valid. 

IV.  Did  the  trial  court  err  in  holding  that  the 
divorce  removed  the  alleged  matrimonial  disability  of 
Miller  to  testify  at  the  time  his  deposition  was  taken? 
In  other  words,  if  the  witness  when  he  gave  his  depo- 
sition was  incompetent  to  testify  because  he  was  at 
the  time  the  husband  of  plaintiff,  does  the  subsequent 
removal  of  the  disability  by  a  decree  of  divorce, 
granted  before  the  deposition  is  offered  to  be  read  in 
evidence,  make  the  deposition  competent! 

Our  statute,  section  6411,  Revised  Statutes  1909, 
provides  that  depositions  **may  be  read  and  used  as 
evidence  in  the  cause  in  which  they  shall  have  been 
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taken,  as  if  the  witnesses  were  present  and  examined 
in  open  court  on  the  trial  thereof. '*  That  is  to  say, 
the  deposition  becomes,  as  it  were,  the  witness.  The 
competency  of  a  witness,  in  regard  to  the  objection 
made  here,  is  to  be  determined  by  his  status  when 
put  upon  the  stand.  If  he  is  the  husband  of  plaintiff 
he  cannot  testify.  He  is  not  disqualified  because  of 
the  fact  that  he  has  been  plaintiff's  husband,  except 
as  to  confidential  communications. 

In  13  Cyc.  994,  the  rule  is  thus  stated:  *'As  a 
general  rule,  the  status  of  the  witness  at  the  time  of 
the  trial  governs  the  question  of  his  competency ;  for, 
in  contemplation  of  law,  the  deposition  itself  is  the 
witness,  and  the  witness  is  presumed  to  testify  when 
the  deposition  is  used.'' 

In  Messimer  v.  McCray,  113  Mo.  382,  we  said: 
**The  competency  of  a  witness  to  testify  can  only  be 
determined  when  his  deposition  is  offered  upon  the 
trial,  at  which  the  deposition  stands  for  the  witness. 
If  he  is  not  competent  under  the  law  as  it  then  exists 
his  deposition  cannot  be  read,  although  he  may  have 
been  competent  under  the  law  as  it  existed  when  it 
was  taken.  The  parties  have  no  vested  right  in  the 
evidence  of  a  witness.  [O'Bryan  v.  Allen,  108  Mo. 
227.] '^ 

In  St.  L.,  I.  M.  &  S.  Railway  Co.  v.  Harper,  50 
Ark.  159,  a  deposition  was  taken  when  the  witness  was 
competent.  Before  it  was  offered  in  evidence  the  wit- 
ness became  incompetent  by  reason  of  his  conviction 
of  an  infamous  crime.  The  deposition  was  rejected. 
The  court  says:  **The  status  at  the  trial  governs  the 
question  of  competency  (Weeks  on  Depositions,  sec. 
515;  Fielden  v.  Lahens,  14  Abb.  Pr.  48;  Oliver  v. 
Moore,  12  Heisk.  482;  Webster  v.  Mann,  56  Tex.  119), 
for,  in  contemplation  of  law,  the  deposition  is  the  wit- 
ness (Jones  V.  Scott,  2  Ala.  58),  and  the  witness  is 
presumed  to  testify  when  the  deposition  is  used  (Park 
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V.  Lock,  48  Ark.  133;  Quick  v.  Brooks,  29  la.  485;  Fa- 
gin  V.  Cooley,  17  Ohio  Rep.  51).'' 

In  the  cases  of  Long  v.  Martin,  152  Mo,  668,  and 
McCloskey  v.  Publishing  Co.,  163  Mo.  22,  we  held  that 
a  divorce  removed  the  disability  of  a  wife  as  a  witness. 
To  the  same  effect  is  Toovey  v.  Baxter,  59  Mo.  App. 
470. 

That  the  competency  of  a  husband  or  wife  as  a 
witness  depends  upon  whether  the  relation  exists  at 
the  time  of  the  trial  (except  as  to  confidential  commu- 
nications), is  evident  when  we  consider  the  ground  up- 
on which  the  rule  rests.  Mr.  Greenleaf  says  it  rests 
upon  the  notion  of  the  untrustworthiness  of  a  spouse 
testifying;  that  each  will  be  likely  to  favor  the  other; 
also  to  protect  the  sanctity  of  the  marriage  relation  on 
grounds  of  public  policy.  [1  Greenleaf  on  Ev.,  sec. 
333.]  He  also  says  that  divorce  destroys  the  incom- 
petency.   [Ibid.,  337.] 

In  view  of  the  foregoing,  it  is  obvious  that  the 
court  did  not  err  in  its  ruling  on  this  proposition. 

V.  Plaintiflf  was  married  on  the  15th  day  of  Jan- 
uary, 1883,  at  Decatur,  Illinois,  to  a  man  whose  name 
appears  in  the  marriage  license  as  *' Henry  Howard,'' 
and  who  wrote  his  name  as  Henry  Howard  in  the  re- 
turn of  marriage  to  the  county  clerk,  which  was  signed 
by  both  bride  and  groom  on  said  15th  day  of  January. 
Plaintiflf  claims  that  this  man  whom  she  married  on 
that  day  was  Laclede  J.  Howard.  The  defense  not 
only  denies  this  claim,  but  introduced  evidence  tend- 
ing to  prove  that  the  man  whom  plaintiflf  married  that 
day,  under  the  name  of  Henry  Howard,  was  in  fact 
one  Thomas  J.  Miller.  In  support  of  this  defense  the 
defendant  introduced,  over  plaintiflf 's  objection,  sev- 
eral pages  of  a  book  of  entry  of  the  Evans-Howard 
Fire  Brick  Company,  of  which  company  Laclede  J. 
Howard  was  president  in  1883,  and  particularly  an  or- 
der for  goods  which  purported  to  have  been  entered 
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therein  on  the  15th  day  of  January,  1883,  in  the  hand- 
writing of  Laclede  J.  Howard,  It  was  shown  in  evi- 
dence that  this  book  was  kept  at  the  time,  and  had 
since  remained,  in  the  oflBce  of  the  brick  company  in 
the  city  of  St.  Lonis ;  that  it  was  kept  for  the  purpose 
of  entering  orders  therein ;  that  this  particular  entry 
occupied  its  proper  place  for  that  date  between  other 
similar  ^itries  of  orders  received  for  goods  preced- 
ing and  following  it;  that  it  was  written  by  Laclede 
J.  Howard  in  the  performance  of  his  duty  to  make  such 
entry,  in  the  usual  course  of  his  business ;  that  it  was 
made  in  St.  Louis ;  that  it  was  customary  to  enter  or- 
ders in  this  book  on  the  date  when  received.  Defend- 
ant also  introduced  in  evidence,  over  plaintiff's  objec- 
tion, a  book  identified  as  the  regular  minute  book  of 
the  company,  containing  the  record  of  meetings  of 
stockholders  and  directors.  This  book  showed  the  reg- 
ular annual  meeting  of  the  stockholders  held  in  St. 
Louis  on  January  16, 1883,  and  a  meeting  on  the  same 
day  of  the  board  of  directors.  The  evidence  showed 
that  the  minutes  of  these  meetings  were  entered  in  the 
book  in  the  handwriting  of  Laclede  J.  Howard,  and 
signed  by  him  as  president  and  secretary.  These  min- 
utes state  that  he  was  present  at  the  meeting  and  give 
the  names  of  the  others  present.  The  minutes  of  these 
meetings  appear  under  date  January  16,  1883,  and  in 
regular  order  with  reference  to  other  similar  meet- 
ings. These  entries  were  introduced  for  two  purposes ; 
first,  to  prove  that  Laclede  J.  Hbward  was  not  in  De- 
catur on  January  15,  1883,  the  date  of  the  marriage, 
and,  second,  to  prove  the  handwriting  of  Laclede  J. 
Howard  for  the  purpose  of  comparison  with  the  sig- 
nature **  Henry  Howard '^  upon  the  marriage  return. 
The  entries  were  conceded  to  be  competent  for  the  lat- 
ter purpose,  but  it  was  objected  that  they  were  not 
competent  evidence  to  show  that  Laclede  J.  Howard 
was  in  St.  Louis  on  January  15  and  16, 1883.  This  ob- 
jection was  overruled;  and  the  question  is  presented 


Digitized  by 


Google 


230        SUPREME  COURT  OF  MISSOURI, 

Howard  v.  Stroda 

whether  such  entries  were  competent  evidence  of  the 
whereabouts  of  Laclede  J.  Howard  on  the  dates  men- 
tioned. 

The  law  is  well  established  that  entries  made  by 
a  person  in  the  ordinary  course  of  his  business  are, 
in  case  of  his  death,  admissible  at  least  for  the  pur- 
pose of  showing  where  such  person  was  at  the  date 
which  such  entry  bears.  This  proposition  is  in  the 
nature  of  an  exception  to  the  rule  against  hearsay  tes- 
timony, and  is  based  upon  the  fact  of  necessity,  and 
also  upon  the  uniform  reliability  of  such  entries. 

In  Nicholls  v.  Webb,  8  Wheat.  326,  the  U.  S.  Su- 
preme Court  says  in  a  case  where  the  book  entry  of  a 
deceased  notary  was  received  to  prove  a  protest:  **We 
think  it  a  safe  principle  that  memorandums  made  by 
a  person  in  the  ordinary  course  of  his  business,  of  acts 
or  matters  which  his  duty  in  such  business  requires 
him  to  do  for  others,  in  case  of  his  death  are  admis- 
sible evidence  of  the  acts  and  matters  so  done.'* 

A  full  discussion  of  this  question  is  found  in  2 
Wigmore  on  Evidence,  p.  1880.  See,  also,  Clark  v.  St. 
James  Church,  21  Hun,  98,  a  case  quite  like  this  as  to 
the  facts  and  the  point  involved. 

The  record  entry  in  the  minute  book  of  the  direc- 
tors'  meeting  has  less  probative  force  than  the  entry 
in  the  order  book.  It  is,  of  course,  quite  possible  that 
the  entry  of  the  minutes  in  the  book  might  occur  sub- 
sequent to  the  actual  date  of  the  meeting.  Still,  we 
think  the  distinction  goes  rather  to  the  weight  than  to 
the  competency  of  the  evidence.  It  is  the  duty  of  a 
corporation  to  keep  a  record  of  the  minutes  of  the 
meetings  of  its  stockholders  and  directors.  Such  min- 
utes should  show  the  date  when  the  meetings  were 
held,  and  also  who  were  present.  It  was  the  duty  of 
Laclede  J.  Howard  as  secretary  to  prepare  and  enter 
such  minutes  in  the  record.  The  testimony  shows  that 
the  minutes  of  the  meeting  purporting  to  be  held  Jan- 
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uary  16, 1883,  were  written  by  Laclede  J.  Howard  into 
tlie  regular  minute  book,  and  in  regular  order  as  com- 
pared with  other  entries  therein.  These  minutes  state 
the  names  of  those  present,  including  that  of  Laclede 
J.  Howard.  The  testimony  shows  that  all  of  those 
named  as  present  at  that  meeting  were  dead  at  the 
time  the  record  was  offered  in  evidence.  Under  these 
circumstances  we  think  the  evidence  was  competent  as 
a  circumstance  tending  to  prove  that  Laclede  J.  How- 
ard was  present  in  St.  Louis  at  a  meeting  of  the  board 
held  January  16, 1883.  This  record  furnished  the  best 
evidence  obtainable.  The  same  reasons  that  sustain 
the  introduction  of  regular  book  entries,  namely,  death 
of  the  entrant,  generally  reliability  of  such  entries, 
and  that  such  was  the  best  evidence  obtainable,  sup- 
port the  competency  of  the  record  entries,  notwith- 
standing the  inferior  probative  value  of  such  record 
entries  as  compared  with  that  of  the  entry  in  the  order 
book.  None  of  this  evidence  is  conclusive.  It  is  sub- 
ject to  contradiction  and  impeachment.  It  is  testi- 
mony to  be  weighed  with  all  the  evidence  and  circum- 
stances in  the  case. 

VI.  As  plaintiff  does  not  contend  in  this  court 
that  there  is  not  sufficient  evidence  to  support  the  judg- 
ment of  the  circuit  court,  it  is  unnecessary  to  discuss 
the  evidence  in  detail.  We  have,  however,  read  it,  and 
are  convinced  that  the  judgment  below  is  right.  Con- 
sidering the  uncontroverted  facts  in  the  case,  the  story 
told  by  the  plaintiff  is  inherently  improbable.  The 
weight  of  the  testimony  overwhelmingly  preponderates 
for  the  defense.  Even  if  all  the  testimony  objected  to 
were  eliminated,  there  would  remain  enough  to  amply 
sustain  the  finding  of  the  court  against  the  plaintiff. 

The  judgment  is  affirmed.  Kennish  and  Broiun, 
J  J.,  concur. 
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AMANDA    J.    POPE    v.    WABASH    RAILROAD 
COMPANY,  Appellant. 

Division  Two,  April  9,  1912. 

1.  APPELLATE  PRACTICE:  Demurrer  to  Evidence.  An  assign- 
ment that  the  court  erred  in  overruling  defendant's  instruc- 
tion in  the  nature  of  a  demurrer  to  the  evidence,  offered  at 
the  close  of  all  the  testimony,  necessitates  on  appeal  a  review 
of  all  the  evidence  tending  to  support  plaintiff's  cause  of  action, 
whether  introduced  by  plaintiff  or  defendant. 

2.  DAMAGE  STATUTE:  Sec.  5425:  Constitutional.  On  the  au- 
thority of  Young  V.  Railroad,  227  Mo.  307,  section  5425,  Revised 
Statutes    1909,  is  held  to  be  constitutional. 

3.  NEGLIGENCE:  Signal:  Knowledge  of  Train's  Approach, 
The  object  of  a  signal  is  to  give  warning,  and  if  those  on  the 
track  know  of  the  train's  approach,  without  the  signal,  in  time 
to  escape  from  danger,  then  failure  to  give  the  signal  is  of  no 
legal  importance. 

4.  :    Speed-Limit:    Proximate  Cause.     Where  plaintiff  and 

deceased,  in  running  towards  and  crossing  the  cattle-guard  to 
get  off  of  the  track,  were  not  in  any  manner  influenced  by  the 
belief  that  the  train  was  running  at  a  speed  in  excess  of  the 
maximum  rate  permitted  by  ordinance,  the  failure  of  the  train 
men  to  observe  the  ordinance  speed-limit  was  not  the  proxi- 
mate cause  of  the  injury,  and  plaintiff  cannot  recover  on  the 
theory  of  negligence  in  violation  of  the  city  ordinance. 

6.  :  Humanitarian  Doctrine:  Knowledge  of  Train's  Ap- 
proach. Where  a  pedestrian  knows  of  the  train's  approach  and 
is  at  that  time  at  a  place  on  the  railroad  track  at  which  he  can 
safely  get  off  and  avoid  being  hurt  and  does  not  do  so,  the 
humanitarian  doctrine  does  not  apply.  Where  he  knows  of  the 
train's  approach,  and  can  get  off  and  be  safe,  those  In  charge 
of  the  train  have  a  right  to  presume  that  he  will  get  off,  and 
then  before  there  can  be  any  recovery  it  must  He  shown  that 
the  engineer,  after  he  saw  the  pedestrian's  peril  (that  is,  after 
It  became  apparent  that  the  pedestrian  did  not  intend  to  step 
off,  but  was  intending  tc  stay  on  the  track),  did  not  exercise 
proper  care  to  stop  the  train.  The  law  does  not  require  a  train 
to  be  stopped  every  time  an  adult  person  is  seen  on  the  track 
ahead. 

Appeal   from  Adair   Circuit   Court. — Hon.   Nat.   M. 
Sheltofij  Judge. 

Reversed. 
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J.  L.  Minnis  and  Higbee  <&  Mills  for  appellant. 

(1)  The  court  erred  in  overruling  defendant's 
demurrer  to  the  evidence.  It  was  admitted  by  plaintiff 
that  she  and  her  husband  both  knew  the  train  was  rap- 
idly approaching  them,  was  very  near,  and  that  they 
''would  have  to  get  out  of  the  way  some  way.'*  With 
full  knowledge  of  their  perilous  position  they  ran  a 
race  with  death.  Their  wanton  and  reckless  negli- 
gence continued  down  to  the  moment  of  the  catastro- 
phe, after  it  was  impossible  for  the  engineer  to  avoid 
it  It  was  the  proximate  cause  of  Pope's  unfortu- 
nate death.  Veatch  v.  Railroad,  145  Mo.  App.  232; 
Sissell  V.  Railroad,  214  Mo.  530 ;  Sinclair  v.  Railroad, 
133  Mo.  233;  Laun  v.  Railroad,  216  Mo.  563;  Mocko- 
wick  V.  Railroad,  196  Mo.  550;  McMamamee  v.  Rail- 
road, 135  Mo.  440;  Fry  v.  Railroad,  200  Mo.  377;  Por- 
ter V.  Railroad,  199  Mo.  100;  McGee  v.  Railroad,  214 
Mo.  530.  (2)  The  court  erred  in  giving  plaintiff 's 
instruction  2.  It  purports  to  cover  the  whole  case  and 
does  not  confine  the  issue  of  fact  to  those  belonging 
to  negligence  under  the  doctrine  of  the  "last  chance.'' 
It  eliminates  the  contributory  negligence  of  plaintiff 
and  her  husband,  which  continued  to  the  moment  of 
the  catastrophe,  and  unquestionably  was  the  proxi- 
mate cause  of  his  death.  Pope  was  able  to  run  and 
to  get  off  the  track.  He  was  not  at  any  time  in  peril 
from  the  engineer's  standpoint;  he  could  at  any  time 
have  stepped  aside.  His  foot  was  not  caught  as  in 
Woods  V.  Railroad,  188  Mo.  229,  syl.  3.  Yet  this  in- 
struction, without  qualification,  told  the  jury  if  the  en- 
gineer saw  Pope  on  the  track  it  was  his  duty  to  stop 
the  train.  The  engineer  knew  Pope  and  his  wife  both 
saw  the  train.  It  was  running  at  a  speed  of  thirty 
miles  per  hour,  as  averred  in  their  petition;  he  had 
a  right  to  continue  running  the  train  without  check- 
ing its  speed,  and  to  act  upon  the  presumption  they 
would  get  off  the  track,  until  the  last  moment    If  this 
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instruction  is  the  law,  no  train  could  be  run  on  sched- 
ule time.  This  was  the  only  instruction  given;  all 
of  defendant's  instructions  were  refused.  Laughlin 
V.  Railroad,  144  Mo.  App.  185 ;  Degonia  v.  Railroad,  224 
Mo.  564;  Frye  v.  Railroad,  200  Mo.  377.  (3)  The 
court  erred  in  refusing  defendant's  instruction  2. 
Plaintiff  and  her  husband  with  full  knowledge  of  their 
peril  believed  they  could  reach  and  cross  the  cattle- 
guard  in  safety,  and  recklessly  raced  with  death. 
Plaintiff  repeatedly  urged  her  husband  to  run  and  to 
run  faster.  They  unfortunately  misjudged  the  speed 
of  the  train  or  their  own  ability.  Roenfeldt  v.  Rail- 
road, 180  Mo.  554;  Laun  v.  Railroad,  216  Mo.  563; 
Kinlen  v.  Railroad,  216  Mo.  164. 

Campbell  <&  Ellison  and  Chas.  E.  Murrell  for  re- 
spondent. 

Where  there  is  any  evidence,  be  it  ever  so  slight, 
to  support  the  verdict  of  the  jury,  the  same  will  not 
be  disturbed  by  the  appellate  court.  There  is  an 
abundance  of  testimony  to  support  the  judgment  in 
question.  ■  The  engineer,  after  discovering  the  de- 
ceased on  the  track  1500  feet  away  from  him  running 
for  the  crossing,  and  knowing,  as  he  admits,  that  these 
two  old  people  were  running  for  the  crossing  and  that 
they  would  have  a  close  call,  made  no  effort  to  stop 
the  train  until  at  the  time  or  after  he  struck  the  de- 
ceased. In  other  words  he  did  not  exercise  ordinary 
care  to  prevent  the  injury  after  he  discovered  their 
position  of  peril  and  that  they  did  not  intend  to  leave 
the  track.  Under  the  decisions  in  this  State  and  the 
facts  of  this  case,  it  was  a  question  for  the  jury,  as  to 
whether  he  exercised  ordinary  care  to  prevent  the  in- 
jury. The  engineer  would  know  better  than  anyone 
else  in  what  distance  the  train  could  be  stopped,  and 
he  says  that  he  could  stop  it  under  the  conditions  there 
existing,  with  safety  to  the  train  and  those  on  board. 
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in  a  distance  of  900  or  1000  feet.  Then  if  he  had 
made  the  emergency  appliance  at  the  point  where  he 
says  he  did,  he  would  have  stopped  the  train  before 
he  reached  the  crossing  and  place  of  accident.  The 
nncontroverted  evidence  is  that  he  ran  more  than  1000 
feet  after  he  struck  the  deceased,  showing  that  the 
emergency  application  was  made  after  the  accident. 
The  question  then  before  the  court  is  whether^or  not 
the  appellant  exercised  ordinary  care  to  prevent  the 
injury  complained  of.  Eaybum  v.  Railroad,  187  Mo. 
573;  2  Thompson  on  Law  of  Negligence,  sees.  1734- 
38.  When  the  deceased  started  to  run  at  a  time  when 
the  engineer  was  1500  feet  from  him,  it  was  the  engi- 
neer's duty  to  act,  and  stop  or  slacken  the  speed  of 
the  train  and  save  the  deceased.  Neier  v.  Railroad, 
12  Mo.  App.  25;  Remer  v.  Railroad,  36  Hun  (N.  Y.) 
253;  Thompson  on  Negligence,  sees.  1771,  1775; 
Woods  V.  Railroad,  188  Mo.  229 ;  Mertens  v.  Railroad, 
122  Mo.  App.  304;  Schafstette  v.  Railroad,  175  Mo. 
164. 

KENNISH,  J.— On  the  13th  day  of  September, 
1907,  in  the  city  of  Kirksville,  Adair  county,  Joseph 
Pope,  deceased,  was  struck  and  killed  by  appellant's 
train.  Respondent,  his  widow,  brought  this  action  for 
damages  under  the  provisions  of  section  5425,  Re- 
vised Statutes  1909.  Upon  a  trial  a  verdict  was  re- 
turned in  her  favor,  awarding  damages  in  the  sum  of 
two  thousand  dollars.  The  defendant  appealed  to  this 
court.  In  its  answer  the  defendant  assailed  the  con- 
stitutionality of  said  statute;  hence  the  appellate  jur- 
isdiction of  this  court. 

The  acts  of  negligence  assigned  in  the  petition 
are  that  deceased,  Joseph  Pope,  being  upon  the  de- 
fendant's railroad  track,  where  the  same  is  much  trav- 
elled by  pedestrians,  by  the  negligence  of  defendant's 
agents  in  charge  of  and  operating  defendant's  train 
upon  its  said  track,  was  Imocked  down  and  received 
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injuries  from  which  he  died;  that  by  the  exercise  of 
ordinary  care  on  their  part,  the  said  agents  so  in 
charge  of  said  train  might  have  seen  said  Pope  and 
become  aware  of  his  peril  in  time  to  have  stopped  the 
train  before  it  reached  him,  and  thus  have  avoided 
striking  and  killing  him;  that  the  defendant's  said 
agents  negligently  failed  to  ring  the  bell  or  sound  the 
whistle  as  the  train  approached  said  Pope,  and  that 
the  said  agents  negligently  operated  said  train  at  a 
high  and  dangerous  rate  of  speed  in  said  city,  in  vio- 
lation of  a  city  ordinance,  thereby  causing  the  injury 
complained  of. 

The  answer  contained  four  defenses:  a  general 
denial ;  a  defense  of  contributory  negligence ;  that  the 
ordinance  limiting  the  speed  of  trains  was  unreason- 
able and  void;  and  that  section  5425,  Revised  Stat- 
utes 1909,  under  which  the  action  was  brought,  was 
unconstitutional. 

At  the  close  of  all  the  testimony,  the  defendant 
asked  an  instruction  in  the  nature  of  a  demurrer  to 
the  evidence,  which  the  court  refused.  Defendant 
saved  its  exceptions  and,  among  other  errors  as- 
signed, complains  of  the  action  of  the  court  in  refus- 
ing said  instruction.  This  assignment  necessitates 
a  review  of  all  the  evidence  tending  to  support  plain- 
tiff's cause  of  action,  whether  introduced  by  plaintiff 
or  by  defendant. 

There  was  very  little  conflict  as  to  the  material 
and  determinative  facts  in  evidence.  It  was  shown 
by  the  undisputed  testimony  that  appellant's  railway 
track  runs  north  and  south  at  the  place  of  the. alleged 
injury.  Elizabeth  street  runs  east  and  west  on  tlie 
north  side  of  the  city  of  Kirksville,  and  it  was  at  the 
intersection  of  said  street  and  railway  track  that  the 
deceased  was  killed.  The  track  is  straight  and  the 
view  unobstructed  for  a  distance  of  more  than  half 
a  mile  to  the  north,  so  that  a  person  walking  thereon 
where  the  accident  occured  could  plainly  see  an  ap- 
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proaching  train  for  that  distance,  and  could  as  plain- 
ly be  seen  for  the  same  distance  by  the  engineer  of  a 
south-bound  train. 

Plaintiff's  first  witness  was  M.  B.  Cowan,  the 
conductor  on  the  train  that  killed  deceased.  He  tes- 
tified that  the  deceased  was  struck  by  a  south-bound 
passenger  train  at  about  eight  o'clock  in  the  morning; 
that  the  crossing  signal  was  given  about  fifteen  hun- 
dred feet  north  of  Elizabeth  street  crossing,  and  that 
the  emergency  brake  was  put  on  and  the  alarm  signal 
given  about  the  same  time ;  that  along  the  track,  where 
a  path  made  by  pedestrians  led  from  the  pasture  to 
the  place  of  the  accident,  there  was  no  obstruction 
to  hinder  a  person  from  stepping  off  on  either  side 
to  a  place  of  safety  from  a  passing  train ;  that  at  the 
rate  of  speed  the  train  was  running  that  morning 
it  could  not  have  been  stopped  within  a  distance  of 
less  than  about  twelve  to  fifteen  hundred  feet. 

Plaintiff  testified  in  her  own  behalf.  She  was  the 
only  eyewitness  to  the  accident,  except  the  crew  oper- 
atiQg  the  train.  She  testified  that 'she  was  sixty-three 
years  of  age  and  the  deceased  seventy-nine  at  the  time 
of  the  accident ;  that  they  lived  about  a  half  of  a  quar- 
ter of  a  mile  south  of  Elizabeth  street  crossing  and 
about  thirty  yards  west  of  the  railway  track ;  that  she 
and  deceased,  the  morning  of  the  accident,  had  gone 
to  the  pasture  to  milk,  as  they  had  done  twice  a  day 
for  three  years  during  pasture  time,  and  as  they  were 
returning  by  way  of  the  path  upon  the  railway  track, 
the  deceased  was  struck  by  a  south-bound  passenger 
train  and  killed;  that  before  he  got  upon  the  track 
plaintiff  looked  and  listened,  but  heard  no  train ;  that 
as  they  walked  south  plaintiff  felt  a  jar  and  looking 
back  saw  the  approaching  train  north  of  the  bridge; 
that  they  were  then  about  sixty  steps  from  Elizabeth 
street  crossing,  and  immediately  began  to  run  so  as 
to  reach  the  crossing  before  the  arrival  of  the  train; 
that  plaintiff  looked  back  again  when  they  were  about 
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twenty  or  twenty-five  steps  from  the  crossing  and, 
seeing  the  train  coming  on,  urged  the  deceased  to  run 
faster,  and  as  they  crossed  the  cattle-guard  and  got 
off  the  track  on  the  east  in  Elizabeth  street,  the  train 
passed,  striking  her  husband  and  instantly  killing 
him ;  that  they  were  about  midway  in  the  cut  north  of 
the  cattle-guard  when  they  first  saw  the  train,  and  that 
they  did  not  get  off  the  track  sooner  because  of  the 
ditch  and  embankment  on  each  side;  that  the  ditch 
was  about  a  foot  and  a  half  deep,  and  that  plaintiff 
had  crossed  the  ditch  before  when  no  train  was  near. 
There  was  testimony  for  plaintiff  tending  to 
prove  that  the  alarm  signal  was  not  given  until  the 
train  was  near  Elizabeth  street  crossing. 

I.  Since  the  trial  of  this  case  the  constitution- 
ality of  section  5425,  Revised  Statutes  1909,  on  which 
the  action  was  based,  has  been  sustained  by  this  court, 
and  therefore  appellant's  attack  thereon  need  not  be 
further  considered.  [Young  v.  Railroad,  227  Mo. 
307.] 

II.  The  alleged  negligence  of  defendant,  (1)  in 
failing  to  give  signals  as  the  train  approached,  and 
(2)  in  exceeding  the  speed-limit  ordinance  read  in 
evidence,  were  removed  from  the  case  as  actionable 
issues  by  plaintiff's  testimony. 

Witnesses  for  plaintiff  testified  that  signals  were 
given,  and,  besides,  plaintiff  testified  that  she  saw  the 
train  long  before  it  reached  them  and  she  and  deceased 
attempted  to  run  and  did  run  fifty  yards  on  the  track 
after  they  saw  the  train. 

The  object  of  a  signal  is  to  give  warning,  and  if 
those  on  the  track  know  of  the  train's  approach  with- 
out the  signal,  in  time  to  escape  from  danger,  then 
failure  to  give  the  signal  is  of  no  legal  importance. 
[Mockowik  V.  Railroad,  196  Mo.  1.  c.  570,  and  cases 
cited;  McManamee  v.  Railroad,  135  Mo.  1.  c.  449.] 
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It  was  shown  by  plaintiff's  testimony  that  those 
operating  trains  on  defendant's  raijway  had  never  ob- 
served the  speed-limit  ordinance,  neither  had  any  ef- 
fort been  made  to  enforce  it.  Plaintiff  lived  within 
thirty  yards  of  the  railway  track,  and  testified  that 
she  was  familiar  with  the  mnning  of  defendant's 
trains  and  their  speed.  There  was  no  evidence  that 
plaintiff  and  the  deceased,  in  running  toward  and 
crossing  the  cattle-guard  to  get  off  the  track,  were  in 
aiy  manner  influenced  by  the  belief  that  the  train 
was  running  within  the  time  prescribed  by  the  ordi- 
nance. These  facts  show  that  the  failure  to  observe 
the  ordinance  was  not  the  proximate  cause  of  the  in- 
jury, and  preclude  a  right  of  recovery  on  the  theory 
of  negligence  in  the  violation  of  the  ordinance  pleaded. 
[Laun  V.  Railroad,  216  Mo.  563;  Eanlen  v.  Railroad, 
216  Mo.  145;  Moore  v.  Railroad,  176  Mo.  528.] 

m.  This  leaves  in  plaintiff's  case  only  the  theory 
that  the  defendant's  agents  were  negligent  in  not 
seeing  the  peril  of  the  deceased  and  stopping  the  train 
in  time  to  have  avoided  the  injury.  It  was  upon  that 
theory  the  court  submitted  the  case  to  the  jury.  It 
is  known  in  our  decisions  as  **the  humanitarian  doc- 
trine. *'  As  applied  to  the  facts  of  this  case,  it  means 
that  if  those  in  charge  of  the  train  became  aware  of 
deceased's  peril  in  time  so  that  by  the  exercise  of 
ordinary  care  they  could  have  stopped  the  train  or 
checked  its  speed  and  thus  have  averted  the  injury, 
the  plaintiff  was  entitled  to  recover.  But  plaintiff 
does  not  bring  her  case  within  that  rule. 

In  the  case  of  Kinlen  v.  Railroad,  216  Mo.  1.  c. 
164,  this  court  said:  *'The  humanitarian  doctrine 
only  applies  and  authorizes  a  recovery  where  the  in- 
jured party  is  ignorant  or  oblivious  to  the  impending 
danger;  but  if  he  knew  of  the  approaching  danger, 
then  clearly  he  would  be  guilty  of  such  contributory 
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negligence  as  would  prevent  ^  recovery  whatever  the 
conduct  of  the  agents  in  charge  of  the  train  might  be.'* 

The  foregoing  language  must  be  understood  as 
applying  to  a  case  in  which  a  person  is  upon  the  track 
at  a  place  where  he  could  safely  have  gotten  off  and 
out  of  danger  when  conscious  of  the  train's  approach. 
That  was  the  situation  in  this  case.  The  deceased 
knew  of  the  oncoming  train.  He  could  have  stepped 
off  the  track  and  have  been  safe.  Those  operating 
the  train  had  the  right  to  presume  that  he  would  get 
off,  and  there  was  no  testimony  tending  to  show  any 
negligence  on  the  part  of  the  engineer  after  he  saw 
the  peril  of  deceased,  that  is,  after  it  became  appar- 
ent that  the  deceased  did  not  intend  to  step  to  one  side 
of  the  track,  but  was  intending  to  run  across  the  cat- 
tle-guard and  into  the  street,  before  leaving  the  track. 

Doubtless  the  plaintiff  and  her  husband  were  con- 
fused and  were  acting  as  they  thought  best  under  the 
circumstances,  but  it  is  unreasonable  to  expect,  and 
the  law  does  not  require,  that  a  train  should  be  stop- 
ped every  time  a  person  is  seen  walking  on  the  track 
ahead.  To  have  done  so  under  the  testimony  in  this 
case  would  have  necessitated  the  application  of  the 
air  brakes  a  quarter  of  a  mile  before  reaching  the 
place  of  the  accident.  While  those  in  charge  of  a 
train  may  not  wilfully  or  recklessly  injure  persons 
upon  the  railroad  track,  but  must  use  care  to  avoid 
such  injury,  yet,  on  the  other  hand,  they  have  the  right 
to  rely  upon  the  presumption  that  an  adult  person 
upon  the  track  will  be  regardful  of  his  own  safety 
and  will  get  out  of  the  way  of  the  train.  [Candee  v. 
Railroad,  130  Mo.  142;  3  Elliott  on  Railroads  (2  Ed.), 
sec.  1257a,  and  cases  cited.] 

We  have  carefully  considered  the  evidence  in  this 
case  and,  under  the  most  favorable  view  to  plaintiff, 
there  is  an  entire  failure  to  show  actionable  negli- 
gence. Entertaining  these  views,  we  hold  that  the 
court  should  have  given  the  instruction  in  the  nature 


Digitized  by 


Google 


VOL.  242,  APRIL  TEBM,  1912.  241 

Construction  Co.  v.  Ice  Rink  Co. 

of  a  demurrer  to  the  evidence.  Accordingly  the  judg- 
ment is  reversed,  Ferriss,  P.  J.,  and  Brown,  J.,  con- 
cur. 


MOREY  ENGINEERING  &  CONSTRUCTION 
COMPANY  V.  ST.  LOUIS  ARTIFICIAL  ICE 
RINK  COMPANY  et  al.,  Appellants. 

In  Banc,  April  9,  1912. 

1.  BENEFIT  ASSESSMENT:  Mortgage  on  Lot:  Priority  of  Lien. 
Under  the  charter  of  the  city  of  St.  Louis  the  lien  of  a  special 
taxbill  issued  for  a  street  improvement  has  priority  over  a 
deed  of  trust  which  antedates  the  taxbill. 

Held,  by  KBNNISH,  J.,  dissenting,  with  whom  VALLIANT,  C. 
J.,  and  LAMM,  J.,  concur,  that  a  special  taxbill  issued 
for  a  street  improvement  does  not  have  priority  over  a  pre- 
existing deed  of  trust  unless  the  lien  of  the  taxbill  is  ex- 
pressly or  by  fair  Inference  given  priority  by  the  char- 
ter, and  no  such  priority  is  found  in  the  charter. 

2.  TAXES  ON  REAL  ESTATE:  Prior  Lien  to  Incumbrance.  Gen- 
eral taxes  on  real  estate  constitute  a  prior  lien  against  the 
property  on  which  they  are  assessed,  and  that  lien  is  not  de- 
pendent upon  any  express  statute  to  that  effect.  The  holding 
is  based  on  the  uniformly  recognized  principle  that  the  claim 
of  the  State  for  the  taxes  necessary  for  its  support  is  superior 
to  demands  created  by  private  contract. 

Beld,  by  KENNISH,  J.,  dissenting,  with  whom  VALLIANT,  C. 
J.,  and  LAMM,  J.,  concur,  that  neither  general  taxes  nor 
special  taxes  against  real  estate  constitute  a  prior  lien 
over  an  existing  deed  of  trust  unless  such  priority  is  ex- 
pressly or  by  fair  implication  created  by  law. 

3.  :  :  Owner.  The  word  "owner,"  in  a  statute  pro- 
viding that  suits  for  delinquent  taxes  shall  be  brought  against 
the  owner  of  the  land,  includes  the  holders  of  incumbrances 
on  the  land. 

Held,  by  KENNISH,  J.,  with  whom  VALLIANT,  C.  J.,  and 
LAMM,  J.,  concur,  that  the  word  "owner"  does  not  embrace 
incumbrancers  unless  it  Is  given  that  meaning  by  express 
statute  or  charter. 

242  Sup.— 16 
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4.  SPECIAL  TAXES  ON  REAL  ESTATE:  Priority  Over  ExUtIng 
Mortgage:  Public  Good.  Those  decisions  holding  that  benefit 
assessments  are  not  taxes  have  reference  to  those  constitu- 
tional limitations  fixing  a  maximum  rate  of  taxation  or  a 
maximum  indebtedness.  All  taxes,  whether  general  or  special, 
are  referable  to  the  taxing  power,  and  those  decisions  so  hold. 
All  taxes,  whether  for  a  street  improvement  or  for  the  direct 
support  of  the  State  government,  are  exacted  for  the  public 
good.  The  primary  purpose  of  a  tax  to  pay  for  a  public  im- 
provement is  not  to  benefit  the  lot  against  which  the  tax  Is  as- 
sessed; it  is  for  the  public  good.  Such  a  tax  is  a  lien  upon  the 
property  charged  therewith,  and  can  be  enforced  by  a  lien 
against  the  owner,  and  the  word  "owner"  includes  incum- 
brancers. Such  a  tax  constitutes  a  prior  lien  against  the  prop- 
erty against  which  they  are  assessed  over  a  deed  of  trust  an- 
tedating the  taxbill,  and  that  lien  is  not  dependent  upon  any  ex- 
press statute  or  charter  provision  so  declaring. 

Held,  by  KENNISH,  J.,  with  whom  VALUANT,  C.  J.,  and 
LAMM,  J.,  concur,  that  all  the  decisions  holding  that  a 
lien  for  general  taxes  on  real  estate  takes  priority  over  an 
existing  mortgage  lien  are  based  upon  statutes  expressly 
or  by  fair  implication  creating  such  priority,  and,  therefore, 
they  are  not  authority  for  holding  that  a  special  taxbill  for  a 
public  improvement  is  a  prior  lien  over  a  pre-existing 
deed  of  trust  in  the  absence  of  a  charter  or  statutory  pro- 
vision creating  such  priority. 

5.    :  :  Charter.    The  provision  of  the  charter  of  St 

Louis,  declaring  that  "the  owner  or  any  other  person  having 
an  interest  in  the  property  charged  with  the  taxbill  may  pay 
the  some  in  full  within  thirty  days  after  notice  without  in- 
terest," includes  incumbrancers. 

Etld,  by  KENNISH,  J.,  dissenting,  with  whom  VALLIANT,  C. 
J.,  and  LAMM,  J.,  concur,  that  when  special  tax  liens  are 
created  they  are  not  to  be  enlarged  by  construction,  and 
the  above  words  from  the  charter  are  clearly  applicable 
to  other  interested  persons,  such  as  the  contractor  of  a 
building  constructed  concurrently  with  the  street  improve- 
ment 

ZTeW,  also,  that  the  word  "owner"  used  in  the  language  of  the 
charter  declaring  that  '^aid  taxbill  shall  be  and  become  a 
lien  on  the  property  charged  therewith  and  may  be  col- 
lected of  the  owner  of  the  land"  does  not  Include  prior 
incumbrancers,  is  made  apparent  by  the  subsequent  pro- 
vision declaring  that  "in  case  the  owner  of  the  ground  is  a 
non-resident  suit  may  be  brought  by  attachment,"  for  if 
"owner"  means  '"mortgagee"  then  in  all  cases  where  the 
mortgage  is  held  by  a  non-resident  an  attachment  would 
lie  against  the  property,  even  though  the  owner  of  the 
equity  lived  upon  it 
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6.  :  :  :  Construction:  Objects  to  be  At- 
tained: Opinion  of  Bar  and  People.  In  construing  a  city  charter 
it  is  proper,  in  order  to  arrive  at  the  intent  of  its  framers,  to  con- 
sider the  objects  they  sought  to  accomplish  and  the  practical 
situation  for  which  they  were  attempting  to  provide.  It  is  also 
true  that  a  uniform  construction  of  the  city  authorities,  the 
bar  and  the  people  at  large  for  a  long  series  of  years  is  a 
persuasive  argument  in  favor  of  such  construction. 

Appeal   from   St.   Louis   City   Circuit  Court. — Hon. 
Jesse  McDonald,  Judge. 

Affirmed. 

H.  A.  Loevy  for  appellants;  Rodgers  &  Koerner, 
Amid  Curiae. 

(1)  The  charter  lien  of  taxbill  has  no  priority 
over  the  liens  of  the  two  deeds  of  trust.  Everett  v. 
Marston,  186  Mo.  587;  Jaicks  v.  Silliman,  128  Mo.  183; 
St.  Louis  V.  Clemens,  36  Mo.  394;  Anderson  v.  Hol- 
land, 40  Mo.  373;  Clemens  v,  Knox,  31  Mo.  197;  Trust 
Co.  V.  Niggeman,  119  Mo.  App.  62;  25  Cyc.  662,  678; 
27  Cyc.  1176;  25  Am.  and  Eng.  Ency.  Law,  1235-7; 
1  Cooley,  Taxation,  pp..  468-872 ;  Elliott,  Roads  and 
Streets,  sees.  543,  547,  599 ;  Hamilton,  Special  Assess- 
ments, sec.  708;  Rankin  v.  Scott,  12  Wheat.  177; 
Lyman  v.  Alley,  130  U.  S.  177;  Cook  Case,  101  Ind. 
446;  Aetna  Case,  117  Ind.  251;  Pierce  Case,  131  Ind. 
284;  Lovelace  Case,  133  Ind.  600;  Dana  v.  Woodruff, 
51  Conn.  203;  Bibbins  v.  Clark,  90  Iowa,  230;  Brick 
Co.  V.  Smith,  108  Iowa,  307;  Pittsburg's  Appeal,  40 
Pa.  St.  457;  Gormley's  Case,  27  Pa.  St.  49;  Downey 
V.  Mayor,  54  N.  Y.  186;  Harper  v.  Downey,  113  N.  Y. 
644;  TuU  v.  Royston,  30  Kas.  617;  Rogers  v.  Carrier, 
13  Gray,  129;  Seattle  v.  Hill,  14  Wash.  487;  Green  v. 
Tidball,  26  Wash.  338;  Trustees  v.  Trenton,  30  N.  J. 
Eq.  667;  O'Neil  v.  Dresnger,  31  N.  J.  Eq.  507;  Howell 
V.  Essex,  31  N.  J.  Eq.  672;  Allen  v.  Allen,  34  N.  J. 
Eq.  493;  Shotwell  Case,  45  N.  J.  Eq.  106;  Finn  v. 
Hayes,  37  Mich.  63;  Copeland  v.  Kehoe,  67  Ala.  594. 
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(2)  Statutes  of  taxation  are  strictly  construed  and  all 
doubts  resolved  in  favor  of  taxpayer.  2  Suth.  Stat. 
Const.,  sec.  537,  p.  999.  This  is  the  rule  as  to  special 
assessments  for  public  improvements.  2  Suth.  Stat. 
Const.,  p.  1011;  1  Cooley,  Taxation,  p.  468. 

Carter,  Collins  (&  Jones,  David  Goldsmith  and 
Charles  W.  Bates  for  respondent. 

(1)  Under  the  charter  of  the  city  of  St.  Louis, 
the  special  taxes  in  question  are  levied  upon  the  prop- 
erty itself  and  the  lien  is,  therefore,  upon  the  entire 
title,  including  all  interests  therein,  and  is  paramount 
to  prior  mortgages.  Charter  of  St.  Louis,  art.  6, 
sees.  14,  25;  Keating  v.  Craig,  73  Mo.  5(J7;  Corrigan 
V.  Bell,  73  Mo.  53;  Stafford  v.  Fizer,  82  Mo.  398;  State 
V.  Eailroad,  77  Mo.  202;  Jaicks  v.  Sullivan,  128  Mo. 
177 ;  Perkinson  v.  Meredith,  158  Mo.  457 ;  Dresman  v. 
Bank,  100  Ky.  571;  Dresman  v.  Smimia,  104  Ky.  693; 
Morey  v.  Diiluth,  75  Minn.  225 ;  Wabash  Co.  v.  Com- 
missioners, 134  111.  384;  O'Dea  v.  MitcheU,  144  Cal. 
382 ;  Chase  v.  Trout,  146  Cal.  365 ;  Tybaso  v.  Ft.  Myers, 
56  Fla.  817;  Richmond  v.  Williams,  102  Va.  733;  Nor- 
wich  v.  Hubbard,  22  Conn.  587;  State  v.  Kilbum,  81 
Conn.  9;  Auditor  v.  Bishop,  161  Mich.  122;  Dale  v. 
McEvers,  2  Cowen  (N.  T.),  118;  Warner  v.  Van  Al- 
styne,  3  Paige  (N.  Y.),  513;  Clifton  v.  Cincinnati,  6 
Am.  Law  Rec.  (Ohio)  687;  Morlein  v.  Westmeier,  4 
Ohio  C.  C.  299;  Corporation  of  Birmingham,  L.  E. 
17  Ch.  D.  782.  (2)  Special  assessments  or  taxes  for 
local  public  improvements  are  levied  under  the  powers 
of  taxation  and  are  taxes,  though  not  general  taxes,  is 
too  well  settled  in  this  State  to  be  open  for  argument. 
Garrett  v.  St.  Louis,  25  Mo.  505 ;  Meier  v.  St.  Louis, 
180  Mo.  408;  Const.  Co.  v.  Railroad,  206  Mo.  172.  (3) 
The  same  language  heretofore  employed  in  the  stat- 
utes providing  that  general  taxes  shall  be  a  lien  upon 
the  property,  occurs  in  the  charter  providing  for  the 
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special  taxes  in  question;  and  it  has  been  uniformly 
held  by  this  court  that  that  language  creates  a  lien 
on  the  property  paramount  to  all  prior  mortgages. 
Stafford  v.  Fizer,  82  Mo.  393;  Keating  v.  Craig,  73 
Mo.  507;  State  v.  Eailroad,  77  Mo.  220;  Allen  v.  Mc- 
Cabe,  93  Mo.  138;  Williams  v.  Hudson,  93  Mo.  529; 
Fleckenstein  v.  Baxter,  114  Mo.  496 ;  Walker  v.  Mills, 
210  Mo.  694;  Meriwether  v.  Overley,  228  Mo.  250;  Par- 
ker V.  Baxter,  2  Gray  (Mass.),  188;  Osterburg  v.  Trust 
Co.,  93  TJ.  S.  428.  (4)  All  persons  who  own  property 
interests  in  the  lots  charged  with  the  lien  are  the  per- 
sons designated  by  the  charter  (sec.  25,  art.  6)  as 
the  owners.  Stafford  v.  Fizer,  82  Mo.  399 ;  Longwell 
V.  City,  69  Mo.  Ap.  184;  Morey  v.  Duluth,  75  Minn. 
226;  Bailroad  v.  Scott,  38  S.  C.  37;  Hagerstown  v. 
Grob,  101  Md.  560;  Lawrence  Co.  v.  Toll  Co.,  11  S. 
D.  74;  Sevemi  v.  Eailroad,  38  la.  463;  Chouteau  v. 
Thompson,  2  Oh.  St.  114 ;  Garrard  v.  Railroad,  14  Neb. 
271.  (5)  The  provision  in  section  25  of  article  6  of 
the  charter  that  the  special  taxes  shall  be  collected  of 
the  owner  of  the  land  as  any  other  claim  in  any  court 
of  competent  jurisdiction,  means  by  such  process  as 
is  adapted  to  the  enforcement  of  the  lien  on  the  lot. 
Barber  Co.  v.  St.  Joseph,  183  Mo.  451;  Neenan  v. 
Smith,  50  Mo.  525.  (6)  The  provisions  of  the  Kansas 
City  charter,  referred  to  in  Keating  v.  Craig,  73  Mo. 
507,  and  Corrigan  v.  Bell,  73  Mo.  53,  to  the  effect  that 
parties  in  interest  might  be  made  defendants  in  en- 
forcing the  lien  and  that  those  not  made  parties  should 
not  be  bound  by  the  judgment,  were  only  declaratory 
of  the  law.  Stafford  v.  Fizer,  82  Mo.  393;  Perkinson 
v.  Meredith,  158  Mo.  457;  and  do  not  differ  in  legal 
effect  from  the  provisions  in  the  charter  of  St.  Louis. 
Perkinson  v.  Meredith,  158  Mo.  457.  The  question  was 
not  presented  to  the  court  for  decision,  but  it  is  ex- 
tremely doubtful  if  either  Kansas  City  or  St.  Louis 
can  lawfully  enact,  in  their  charters,  provisions  regu- 
lating practice  in  the  courts,  the  rights  of  parties  in 
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legal  proceedings  or  the  effect  of  judgments,  especially 
as  the  general  law,  particularly  the  Constitution  and 
the  Code  of  Civil  Procedure,  covers  the  same  matter. 
Do  these  provisions  relate  to  municipal  regulations! 
Badgley  v.  St.  Louis,  149  Mo.  122;  State  ex  rel.  v.  Tel. 
Co.,  189  Mo.  83.  (7)  The  mortgagees  took  their  in- 
terests in  the  land  subject  to  the  charter  provisions, 
which  provided  for  assessment  of  the  entire  interests 
in  the  land,  and  they  cannot  complain  when  the  valid 
tax  is  enforced  against  their  interests  that  their  prop- 
erty is  being  taken  without  due  process  of  law.  Prov- 
ident Inst.  V.  Jersey  City,  113  IT.  S.  506.  (8)  The 
only  cases  tending  to  support  appellants*  position  are 
the  early  cases  in  Indiana  and  New  Jersey.  The  later 
cases  in  Indiana  sustain  the  earlier  ones  with  expressed 
doubt,  solely  upon  the  basis  of  stare  decisis.  None 
of  the  other  cases  cited  sustain  appellants*  position. 

Lambert  E.  Walther  and  Truman  P.  Young  for 
the  City  of  St.  Louis,  Amica  Curiae. 

(1)  The  power  to  levy  special  assessments  grows 
out  of  the  taxing  power  of  the  State.  It  is  only  one 
method  of  exercising  that  power.  Meier  v.  St.  Louis, 
180  Mo.  391;  St.  Louis  v.  Contracting  Co.,  202  Mo. 
451;  Garrett  v.  St.  Louis,  25  Mo.  505.  (2)  The  Uen 
of  general  taxes  is  in  its  nature,  in  the  absence  of  any 
express  statutory  provision,  a  lien  superior  to  all  pre- 
existing incumbrances.  Osterberg  v.  Trust  Co.,  93 
U.  S.  424;  Jack  v.  Weiennett,  115  111.  105;  Stafford 
V.  Fizer,  82  Mo.  393.  (3)  The  same  effect  should  be 
given  the  lien  of  special  taxes.  It  is^  in  its  nature, 
without  any  express  statutory  provision  so  declaring, 
a  lien  superior  to  pre-existing  mortgages,  deeds  of 
trust  or  other  liens  arising  out  of  contract.  It  is  an 
exercise  of  the  sovereign  power  of  the  State,  and  nec- 
essarily binds  the  entire  thing  taxed,  no  matter  what 
is  the  condition  of  the  title.    Keating  v.  Craig,  73  Mo. 
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507;  Excelsior  Springs  v.  Henry,  99  Mo.  App.  450; 
Corrigan  v.  Bell,  73  Mo.  53;  Wabash  v.  East  Lake, 
134  111.  384;  Dressman  v.  Bank,  100  Ky.  571;  Morey 
V.  Dulnth,  75  Minn.  221;  Seattle  v.  Hill,  35  L.  R.  A. 
372;  Pittsburg *s  Appeal,  70  Pa.  St.  142;  Cities*  Ap- 
peal, 41  Pa.  St.  60;  Ready  v.  Burke,  90  Cal.  1.  (4) 
Suits  upon  special  taxbills  are  proceedings  in  rem, 
and  not  in  personam.  Railroad  v.  East  Lake,  129  HI. 
417;  Neenan  v.  St.  Joseph,  126  Mo.  89;  Charley  v. 
Kelley,  120  Mo.  134.  (5)  Even  conceding  that  the  lien 
of  a  special  taxbill  will  not  have  priority  unless  the 
statute  so  declares,  nevertheless  the  statute  will  be 
construed  as  giving  the  fax  lien  superiority  even 
though  it  is  not  so  stated  in  express  terms.  If  the 
words  of  the  statute,  either  by  reference  in  terms  or 
by  reference  to  the  general  statutes,  manifest  a  clear 
intention  to  make  taxes  assessed  after  the  execution 
of  a  mortgage  a  prior  lien,  such  paramount  effect  will 
be  given  them.  Howell  v.  Essex,  32  N.  J.  Eq.  672; 
Thompson  v.  Thorp,  33  N.  J.  Eq.  401.  This  is  true 
even  in  Indiana,    ^tate  v.  Ins.  Co.,  107  Ind.  251. 

FERRISS,  J.— This  is  an  action  brought  in  the 
circuit  court  of  the  city  of  St.  Louis  by  the  contractor 
to  whom  the  city  of  St.  Louis  issued  a  special  taxbill, 
for  the  improvement  of  Cook  avenue,  for  the  sum  of 
$721.31,  against  a  lot  of  ground  on  said  Cook  avenue, 
charged  with  said  special  taxbill.  The  defendants  (ap- 
pellants here)  are  the  St.  Louis  Artificial  Ice  Rink 
Company,  owner  of  the  equity  of  redemption  in  said 
lot,  together  with  the  owners  and  holders  of  certain 
notes  secured  by  two  deeds  of  trust  upon  the  said  lot, 
and  their  trustees.  The  first  deed  of  trust  was  dated 
November  1,  1898,  and  recorded  on  the  5th  day  of  No- 
vember, 1898,  securing  the  payment  of  fifteen  thou- 
sand dollars  with  interest;  the  second  deed  of 
trust  was  for  two  thousand  and  sixty  dollars,  executed 
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on  the  14th  day  of  July,  1900,  and  duly  recorded  on 
the  same  date. 

The  ordinance  for  the  improvement  of  Cook  ave- 
nue, for  which  the  taxbill  in  question  was  issued,  was 
approved  April  7,  1902,  and  the  taxbill  was  issued 
May  7,  1903. 

Judgment  below  was  for  plaintiff.  The  record 
presents  a  single  question:  Under  the  charter  of  the 
city  of  St.  Louis,  has  the  lien  of  a  special  taxbill, 
issued  for  street  improvements,  priority  over  a  deed 
of  trust  which  antedates  the  taxbill  f 

Defendants  contend  that  tax  liens,  whether  gen- 
eral or  special,  have  no  priority  over  earlier  incum-- 
brances,  unless  such  priority  is  accorded  by  statute, 
and  that  this  is  certainly  true  as  to  special  tax  assess- 
ments for  street  improvements,  which,  it  is  claimed, 
are  essentially  different  from  general  taxes.  Defend- 
ants contend  further  that  the  charter  under  which  the 
taxbill  in  controversy  was  issued  does  not  give  pri- 
ority to  the  lien  for  the  special  tax,  and  that  it  is  there- 
fore inferior  to  the  lien  of  their  deeds  of  trust  which 
are  earlier  in  point  of  time.  On  the  other  hand,  re- 
spondent contends  that  in  this  State  both  general  and 
special  tax  liens  have  priority,  (a)  in  the  absence  of 
statutory  direction  to  the  contrary,  and  (b)  such  pri- 
ority of  the  special  tax  lien  is  fairly  inferable  from 
the  language  of  the  statute  (charter)  creating  the 
lien.    We  will  discuss  these  propositions  in  order. 

First,  as  to  general  taxes.  From  an  early  date 
this  State  has  maintained  the  policy  of  impressing 
upon  real  property  a  lien  for  the  taxes  assessed  there- 
on. In  1815  the  Territorial  laws  provided  that  the 
taxes  on  confirmed  lands  should  be  a  perpetual  lien. 
[Territorial  Laws,  1814-15,  p.  89.]  In  1820,  a  perpet- 
ual lien  was  declared  by  statute  upon  all  lands  for 
the  taxes  thereon.  [Laws  1820,  p.  97.]  To  the  same 
effect  in  1835.  [R.  S.  1835,  p.  541.]  The  revisions 
of  1845-55-65  contain  no  such  express  provision,  but 
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the  revenue  acts  from  1835  to  1872  have  been  construed 
to  recognize  and  reserve  this  lien  of  the  State.  The 
general  revenue  law  enacted  in  March,  1872,  re-intro- 
duced the  express  provision  reserving  to  the  State  a 
lien  upon  real  property  for  the  taxes  thereon.  [Wag- 
ner's Statutes  1872,  p.  1170,  sec.  60.]  From  its  earliest 
decisions  on  the  question  this  court  has  uniformly 
mled  that  real  estate  taxes  are  a  lien  upon  the  prop- 
erty against  which  they  are  assessed,  and  further, 
when  the  question  has  arisen,  that  they  are  prior  to  all 
other  liens.  In  May,  1877,  our  Legislature  enacted  a 
statute  (now  section  11499,  E.  S.  1909)  making  the 
judgment  for  such  taxes  a  first  lien.  The  decisions, 
however  presently  to  be  referred  to  were  upon  taxes 
levied  prior  to  the  enactment  of  this  statute,  upon 
which  they  in  nowise  depend,  and  to  which  no  refer- 
ence is  made  in  the  cases. 

In  1864,  in  the  case  of  Blossom  v.  Van  Court,  34 
Mo.  390,  the  taxes  were  said  to  be  an  incumbrance  on 
the  land,  and  covered  by  the  covenant  contained  in  the 
words  ** grant,  bargain  and  sell.'*  McLaren  v.  Sheble, 
45  Mo.  130,  is  to  the  same  effect,  and  speaks  of  the 
**lien  of  the  tax  imposed  by  virtue  of  the  assessment.' ' 
Both  cases  hold  that  the  lien  of  the  tax  takes  effect 
from  the  initial  point  of  the  assessment,  and  by  virtue 
of  the  assessment. 

We  come  next  to  the  case  of  Stafford  v.  Fizer, 
82  Mo.  393.  As  this  case  is  discussed  fully  pro  and 
con  by  appellants  and  respondent,  we  will  examine 
it  at  length.  This  was  an  action  in  ejectment.  James 
A.  Clark,  the  common  source  of  title,  executed  a  deed 
of  trust  in  1863.  In  1878  suit  was  filed  by  the  State 
for  the  taxes  for  the  years  1868  to  1876  inclusive.  Sale 
under  judgment  for  taxes  and  execution  thereon  Octo- 
ber 30,  1878,  to  plaintiff.  There  was  a  sale  under  the 
trust  deed  in  April,  1879,  to  the  defendants.  This  suit 
^cas  filed  in  1880.  In  the  tax  proceeding,  Clark,  the 
trustee,  and  one  of  the  beneficiaries  in  the  trust  deed, 
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were  made  defendants.  One  other  beneficiary  was  not 
made  a  defendant.  It  was  contended  by  the  plaintiff 
that  the  tax  sale  gave  a  complete  title  as  against  both 
beneficiaries  in  the  trust  deed.  The  court  states  the 
question  presented  for  adjudication  thus:  ** Whether 
the  deed  of  a  purchaser  at  execution  sale  under  a  pro- 
ceeding to  enforce  the  State's  lien  for  taxes  is  good 
against  the  beneficiary  of  a  deed  of  trust,  antedating 
the  origin  of  the  tax  lien,  who  has  not  been  made  a 
party  to  the  proceedings.*'  After  stating  further  that 
the  question  was  new  in  this  court,  the  opinion  pro- 
ceeds: **But  the  principles  of  law,  as  well  as  the  de- 
cisions of  this  court,  governing  the  enforcement  of 
liens  on  real  estate,  ought  to  furnish  a  sufficient  guide 
for  us  in  determining  it.  It  will  be  observed  that  we 
are  dealing  with  two  liens,  one  created  by  law  in 
favor  of  the  State  which  necessarily  takes  precedence 
of  other  prior  as  well  as  subsequent  liens,  on  account 
of  its  peculiar  character  (R.  S.  1879,  sees.  6831,  6832; 
Blossom  V.  Van  Court,  34  Mo.  390 ;  McLaren  v.  Shie- 
ble,  45  Mo.  130;  Dunlap  v.  Gallatin  Co.,  15  111.  7;  Almy 
V.  Hunt,  48  lU.  45;  Binkert  v.  Wabash  Ry.  Co.,  98  111. 
205) ;  the  other  in  favor  of  creditors,  created  by  the 
act  of  the  debtor.  These  two  liens  have  been  fore- 
closed, and  the  purchasers  stand  opposed  to  each  other 
with  deeds  under  the  proceedings  respectively  em- 
ployed for  enforcing  them.  The  lien  of  the  State  is 
the  superior  one,  although  subsequent  in  time,  a  su- 
periority invariably  accorded  to  it  in  the  absence  of 
some  legislative  declaration  to  the  contrary.  [Cad- 
mus V.  Jackson,  52  Penn.  295;  Doane  v.  Chittenden, 
25  Ga.  103;  Hopper  v.  Malleson,  16  N.  J.  Eq.  382; 
Cooper  V.  Corbin,  105  111.  224.]  No  system  of- juris- 
prudence would  command  respect  which  failed  to  main- 
tain and  enforce  the  benefits  of  this  priority  by  all 
necessary  and  reasonable  proceedings  to  that  end.*' 
The  holding  of  the  court  is  that  a  beneficiary  in  •a 
prior  deed  of  trust,  who  is  not  a  party  to  the  tax  suit. 
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has  still  the  right  to  redeem  as  a  junior  lienor  by 
proper  action  in  that  regard.  Speaking  of  the  reve- 
nue law  which  required  the  collector  to  bring  suit 
against  the  owner  of  the  property,  the  conrt  says: 
**I  do  not  see  how  to  escape  the  conclusion  that  a 
cestui  que  trust  in  a  deed  of  trust  is  an  owner  within 
the  meaning  of  this  act  if  his  interests  are  to  be  af- 
fected by  the  proceeding  authorized. '*  It  was  con- 
cluded in  that  case  that,  in  as  much  as  *he  right  to  re- 
deem was  not  asserted,  and  as  it  was  apparent  that 
plaintiff  had  the  superior  title,  she  should  recover. 

It  is  suggested  that  what  the  court  says  in  the 
first  above  extract  from  the  opinion  as  to  the  priority 
of  the  lien,  and  upon  the  general  rule  of  priority,  is 
obiter.  We  think  not.  The  plaintiff's  right  to  re- 
cover depended  upon  the  priority  of  the  tax  lien.  It 
is  further  suggested  that  the  cases  cited  in  the  opin- 
ion do  not  support  the  text.  In  this  we  think  counsel 
errs.  It  must  be  remembered  that  when  the  taxes  in- 
volved in  the  case  were  assessed  there  was  no  statute 
making  a  judgment  for  taxes  a  first  lien.  Indeed, 
there  was  no  express  declaration  in  the  statutes  that 
the  taxes  were  a  lien.  The  court  cites  the  Blossom 
and  McLaren  cases,  above  referred  to,  which  declares 
that  such  taxes  were  a  lien,  and  that  such  lien  was  im- 
pressed by  virtue  of  the  assessment.  The  next  cita- 
tion is  Dunlap  v.  Gallatin  Co.,  15  111.  7,  which  says : 
**A  tax  is  not  an  ordinary  debt.  It  is  levied  for  the 
support  of  the  government  and  takes  precedence  of 
all  other  demands  against  the  owner.  It  is  a  charge 
upon  the  property,  without  reference  to  the  matter  of 
ownership.  The  property  itself  may  be  seized  and 
sold,  although  there  may  be  prior  liens  or  incum- 
brances upon  it.*' 

The  next  cited  case,  Almy  v.  Hunt,  48  HI.  45,  in- 
volved the  question  of  liability  for  taxes  as  between 
seller  and  buyer.    It  was  held  that  the  lien  attaches 
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when  the  assessment  is  made,  and  that  the  property 
itself  is  liable  therefor. 

Binkert  v.  Wabash  By.  Co.,  98  HI.  205,  the  next 
cited  case,  holds  that  the  tax  suit  is  **a  direct  pro- 
ceeding against  the  land  itself,  by  which  judgment 
may  be  had  against  it  as  if  it  were  a  person,**  and 
points  out  the  distinction  between  real  and  personal 
taxes;  the  latter  not  authorizing  a  direct  proceeding 
against  personal  property. 

The  cases  of  Cadmus  v.  Jackson,  Doane  v.  Chit- 
tenden, and  Hopper  v.  Malleson,  cited  in  the  opinion, 
hold  the  tax  liens  involved  in  these  cases  inferior  to 
prior  liens,  but  this  upon  the  ground  that  they  are 
made  so  by  statute.  In  the  Hooper  (N.  J.)  case  the 
ruling  that  the  lien  of  the  tax  is  inferior  to  that  of 
the  prior  incumbrance  is  put  upon  the  ground  that 
the  statute  makes  the  tax  on  real  estate  a  personal 
demand  against  the  owner,  to  satisfy  which  his  goods 
may  be  sold  or  his  body  arrested,  and  further,  that 
the  mortgagee  is  taxed  for  his  interest,  and  the  mort- 
gagor taxed  separately  for  the  value  of  his  equity. 
The  opinion  says:  **If  the  tax  for  the  whole  value  of 
the  land  were  assessed  upon  the  land  as  an  entire 
thing,  against  the  mortgagor,  or  party  in  possession, 
there  would  seem  to  be  more  propriety  in  subjecting 
the  entire  estate,  including  both  the  interest  of  the 
mortgagee  and  mortgagor,  to  the  operation  of  the  tax 
sale.*' 

The  last  case  cited  in  the  Stafford  case.  Copper 
V.  Corbin,  105  111.  224,  holds  taxes  on  personalty  an 
inferior  lien,  but  that  taxes  on  real  estate  **  become  a 
charge  upon  the  land  itself,  and  if  they  are  not  paid 
the  land  may  be  sold  for  the  taxes  thereon,  and  the 
title  will  pass  regardless  of  any  incumbrance  resting 
upon  the  land.  Taxes  on  personal  property  rest  upon 
a  different  principle — they  are  not  a  charge  on  any 
specific  property.** 
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The  foregoing  cases  sustain  the  proposition  laid 
down  in  the  Stafford  case,  namely,  that  real  estate 
taxes  are  accorded  a  prior  lien  by  virtue  of  their  pe- 
culiar character,  unless  there  is  a  legislative  declara- 
tion to  the  contrary.  The  Stafford  case  has  not  been 
criticised,  but  has  often  been  approved  in  our  later 
decisions.  It  is  followed  in  Gitchell  v.  Kreidler,.84 
Mo.  472,  which  gives  priority  to  the  lien  for  the  taxes 
of  1877  (assessed  August  1,  1876),  but  holds,  as  the 
Stafford  case  did,  that  the  beneficiary  in  the  prior 
deed  of  trust,  not  being  a  party  to  the  suit,  did  not 
lose  his  right  to  redeem.  The  case  holds  that  all  par- 
ties in  interest  must  be  made  defendants  in  order  to 
biad  their  interests.  Construing  the  statutory  require- 
ment that  suit  shall  be  brought  against  the  owner,  the 
court  says  the  word  ** owner'*  has  no  precise  legal  sig- 
nification, and  may  be  applied  to  any  well  defined 
interest  in  the  estate,  and  further:  **The  lien  of  the 
State  thus  enforced  is  superior.  The  mortgagee  cer- 
tainly had  the  right  to  pay  off  taxes,  and  under  the 
former  method  of  making  sales  could  have  redeemed 
within  the  time  prescribed  by  law.  He  has  not  been 
made  a  party  to  the  tax  suit,  and  his  rights  in  that 
respect  have  not  been  foreclosed.'*  Williams  v.  Hud- 
son, 93  Mo.  524,  involved  similar  questions  regarding 
the  taxes  for  1869  to  1879,  and  followed  the  above 
cases.  In  the  course  of  the  opinion  the  court  says: 
**Tax  liens,  whether  prior  in  point  of  time  or  not,  are 
superior  to  the  lien  of  the  deed  of  trust." 

To  the  same  effect  is  Allen  v.  McCabe,  93  Mo.  138, 
involving  taxes  for  1876,  1877  and  1878,  wherein  the 
court  says:  **It  must  be  remembered  that,  although 
the  statute  makes  it  necessary  that  the  owner  of  the 
property  should  be  made  a  party,  and  this  is  necessary 
to  call  into  activity  the  jurisdiction  of  the  court  over 
the  subject-matter,  yet,  when  this  is  done,  the  pro- 
ceeding is  in  rem  against  the  property  to  enforce  the 
lien  of  the  State  on  that  property,  subordinate  to 
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which  the  owner  holds  his  title;  the  judgment  is  in 
rem.  The  execution  goes  against,  and  the  sheriff  sells, 
the  property,  and  not  the  interest  of  any  particular 
person  in  if 

In  Neenan  v.  City  of  St.  Joseph,  126  Mo.  96,  the 
contest  was  between  owners  of  the  fee,  and  did  not  in- 
volve incumbrances.  The  court,  however,  uses  this 
significant  language:  **The  policy  of  the  revenue  law 
is  to  charge  the  land  and  every  interest  therein  with 
delinquent  taxes,  and  not  to  look  to  the  owners,  per- 
sonally, for  its  payment."  This  doctrine  is  quoted 
with  approval  by  Graves,  J.,  in  Walker  v.  Mills,  210 
Mo.  1.  c.  694,  a  case  involving  both  owner  -of  the  equity 
and  the  incumbrancers. 

In  Meriwether  v.  Overly,  228  Mo.  218,  the  decree 
ordered  the  successful  plaintiff  in  an  action  to  quiet 
title  to  refund  to  the  defendant  taxes  paid  by  the  lat- 
ter, on  the  theory  that  same  were  a  burden  upon  the 
land.  The  court  says:  **A  tax  against  real  estate  is 
a  tax  against  the  property,  and  not  against  the  owner. 
If  the  taxes  have  been  legally  assessed  they  became  a 
lien  on  the  property  prior  to  all  other  liens." 

It  will  be  perceived  from  the  foregoing  review 
of  the  cases  that,  under  all  the  varying  revenue  laws 
of  the  State,  this  court  has  held  that  real  estate  taxes 
constitute  ex  propria  vigore  a  prior  lien  against  the 
property  on  which  they  are  assessed,  not  depending 
upon  any  express  declaration  of  the  statute  to  that 
effect,  and  not  depending,  as  it  is  now  claimed  they 
do,  upon  the  provision  in  the  statute  first  enacted 
in  April,  1877  (Laws  1877,  p.  387),  which  gives  the 
judgment  for  taxes  a  first  lien.  The  foregoing  cases 
further  establish  the  proposition  that  the  word 
** owner,"  in  a  statute  which  provides  that  suits  for 
delinquent  taxes  shall  be  brought  against  the  owner 
of  the  land,  includes  the  holders  of  incumbrances  on 
the  land. 
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Our  conclusion  on  this  point  rests  as  well  upon 
sound  reason.  It  is  uniformly  recognized  that  the 
claim  of  the  State  for  the  taxes  necessary  for  its  sup- 
port is  superior  to  demands  created  by  private  con- 
tract. In  State  of  Minnesota  v.  Central  Trust  Co., 
36  C.  C.  A.  214,  Thayer,  J.,  discusses  this  subject 
fully  upon  authority  and  reason.  He  cites  numerous 
cases  to  sustain  the  proposition  which  he  enunciates 
thus:  **It  has  been  held  frequently  that  a  tax  law- 
fully imposed  by  the  State  on  its  citizens  is  not  an 
ordinary  debt,  but  is  an  obligation  which  by  its  Very " 
nature  should  be  regarded  as  paramount  to  alj  other 
demands  against  the  taxpayer,  although  the  law  im- 
posing the  tax  does  not  in  express  terms  declare  such 
priority.''  And  then  he  says:  ** These  decisions  also 
express  a  thought  which  is  generally  prevalent  in  the 
public  mind  that  .taxes  levied  by  the  State  for  its  own 
support  are  founded  upon  a  higher  obligation  than 
other  demands.  The  fact  has  also  been  recognized 
from  time  immemorial  that  every  sovereignty  ought 
to  be  armed  with  the  requisite  power  to  enforce  the 
collection  of  taxes  without  fail,  and  to  compel  the 
prompt  payment  of  whatever  imposts  it  sees  fit  to  levy 
for  its  own  support.  In  view  of  that  necessity  it  has 
been  a  common  practice  to  provide  summary  remedies 
for  enforcing  such  demands,  which  have  been  upheld 
by  the  courts  whenever  assailed,  although  it  is  quite 
probable  that  some  of  the  remedies  so  provided  could 
not  have  been  sustained  as  affording  due  process  of 
law,  if  the  proceedings  had  related  to  the  collection  of 
purely  private  debts." 

This  thought  is  in  line  with  what  is  said  by  the 
Supreme  Court  of  Illinois  in  Dennis  v.  Maynard,  15 
HL  477:  **A11  the  principles  applicable  to  the  pre- 
rogative priority  of  the  crown  in  this  respect  equally 
apply  to  public  dues  for  taxes." 

It  is  said  that  even  if  the  foregoing  views  as  to 
general  taxes  are  correct,  they  cannot  be  made  to  ap- 
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ply  to  special  taxes  or  assessments  for  improvements 
of  the  character  in  question  in  this  case.  The  ques- 
tion, then,  is  whether  the  principles  enunciated  above 
apply  to  special  as  well  as  general  taxes.  Both  are 
created  by  the  sovereign  power  of  the  State.  The  dis- 
tinction between  thom  has  been  often  discussed  in  our 
former  opinions.  Some  of  these  opinions  say  that, 
while  created  by  the  taxing  power  of  the  State,  they 
are  not  taxes.  [Morrison  v.  Morey,  146  Mo.  564; 
Independence  v.  Gates,  110  Mo.  374.]  These  cases, 
however,  have  in  mind  the  general  taxes  referred  to 
in  certain  constitutional  limitations,  which  limitations, 
however,  do  not  refer  to  these  special  taxes  for  local 
improvements.  Speaking,  in  the  above  case  of  Inde- 
pendence V.  Gates,  of  the  power  to  levy  local  assess- 
ments, we  say:  **It  is  settled  in  Missouri,  and  gen- 
erally elsewhere,  that  it  is  referajble  to  the  taxing 
power,  although  such  assessments  are  not  taxes  in  the 
sense  that  word  is  usually  employed.''  Again,  in 
Meier  v.  St.  Louis,  180  Mo.  408:  **It  is  now  settled 
law  in  this  court  that  special  assessments  for  local 
improvements  are  referable  to  the  taxing  power."  In 
Construction  Co.  v.  Railroad,  206  Mo.  1.  c.  177,  we 
say:  ** While  a  distinction  is  made  between  local  as- 
sessments and  taxes  levied  for  general  revenue  pur- 
poses, in  that  an  assessment  for  a  local  improvement 
is  not  a  tax  within  the  meaning  of  the  constitutional 
provision  regarding  uniformity  of  taxation,  it  is  in  a 
sense  a  tax,  not,  however,  for  the  purpose  of  sustain- 
ing the  government,  but  imposed  upon  the  individual 
property  upon  the  theory  that  such  property  receives 
a  special  benefit  different  from  the  general  one  which 
the  owner  enjoys  in  common  with  others;  in  other 
words,  an  assessment  for  benefits." 

As  long  ago  as  Garrett  v.  St.  Louis,  25  Mo.  505, 
this  court  said:  **That  this  assessment  upon  the  lot- 
owners  fronting  on  the  street  is  an  exercise  of  the 
taxing  power  seems  too  plain  to  admit  of  argument/' 
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Tliis  special  tax  is  assessed  because  of  special  ben- 
efit to  property,  and  yet  there  is  also  a  public  benefit. 
Indeed,  it  is  this  public  benefit  that  justifies  the  exer- 
cise of  the  State's  sovereign  power.  As  said  by  Wood- 
son, J.,  in  St.  Louis  v.  Wright  Contracting  Co.,  202 
Mo.  1.  c.  463:  **The  tax  is  imposed  for  public  pur- 
poses in  the  payment  of  street  improvements,  and  not 
for  private  use.  As  an  incident  only  to  the  public 
improvement  the  adjoining  property  is  benefited,  and 
because  of  that  benefit  the  tax  is  assessed  against  the 
property  and  not  against  its  owners.'* 

So  we  are  dealing  with  a  tax,  not  a  general  tax 
to  support  the  government,  but  a  special  tax  imposed 
by  the  same  general  power,  and  for  the  same  general 
purpose — the  public  good.  General  taxes  are  exacted 
for  the  public  good.  True,  it  is  quite  common  to  speak 
of  them  as  being  levied  for  the  support  of  the  gov- 
ernment. This,  however,  is  a  too  narrow  limitation. 
Taxes  are  used  for  the  public  good  in  many  ways 
other  than  government  support,  as  for  instance,  public 
improvements  and  schools.  Government  exists  for 
the  public  good,  and  it  is  for  the  public  good  that 
streets  are  improved  and  sewers  constructed.  The 
State  could  not  compel  a  man  to  improve  a  street  in 
front  of  his  lot  for  the  sole  purpose  of  benefiting  his 
lot.  There  is  in  such  improvement  a  special  benefit 
to  the  abutting  lot.  Therefore,  the  tax  for  such  im- 
provement may  be  greater  upon  that  lot  than  it  is 
upon  the  general  property  in  the  city,  and  hence  we 
speak  of  this  special  tax  as  a  benefit  assessment.  The 
abutting  property  is  not  taxed  for  the  entire  cost  of 
the  improvement.  Section  18,  article  4,  of  the  St. 
Louis  charter  provides : 

**The  cost  of  construction  of  all  the  foregoing 
improvements  within  the  city  shall  be  apportioned  as 
follows:  The  grading  of  new  streets,  alleys,  and  the 
making  of  crosswalks,  and  the  repairs  of  all  streets 
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and  highways  and  cleaning  of  the  same,  and  of  all  al- 
leys and  crosswalks,  shall  be  paid  out  of  the  general 
revenue  of  the  city;  and  the  paving,  curbing,  gutter- 
ing, sidewalks,  and  the  materials  for  the  roadways, 
the  repairs  of  all  alleys  and  sidewalks,  shall  be  charged 
upon  the  adjoining  prot)erty  as  d  special  tax,  and  col- 
lected and  paid  as  hereinafter  provided.'* 

Here  we  have  both  general  and  special  taxes  lev- 
ied by  the  same  power,  and  both  used  for  the  same 
purpose,  namely,  making  and  maintaining  a  public 
street.  There  is  no  essential  difference  between  them 
so  far  as  concerns  the  questions  under  discussion. 
These  special  taxes  are  by  section  18,  above  set  out, 
charged  upon  the  property — ^not  against  the  owjier. 
By  section  25,  article  6,  of  the  charter,  the  taxbill  is  a 
lien  upon  the  property  charged,  to  be  enforced  by  suit 
against  the  ** owner  of  the  land.'* 

We  have  ruled  above  that  as  to  general  taxes  a 
similar  provision  gives  the  lien  priority  over  earlier 
incumbrances.  We  have  also  ruled  that,  as  to  general 
taxes,  the  word  ** owner'*  in  a  similar  provision  for 
suit  against  the  owner  of  the  land,  must  be  construed 
to  include  incumbrancers.  On  principle,  it  would  seem 
that  the  same  ruling  should  be  applied  to  these  special 
taxes.  The  exigencies  of  government  are  as  great  as 
to  the  necessity  for  the  tax  and  for  its  prompt  and 
certain  collection.  The  application  of  the  rule  of  pri- 
ority bears  less  hardly  on  the  incumbrancer.  The  gen- 
eral tax  benefits  the  property  taxed  but  remotely  and 
indirectly.  The  special  tax  is  of  direct  benefit  to  the 
property,  enhancing  its  value  in  proportion  to  the  tax, 
and  benefits  the  incumbrancer  by  adding  to  the  value 
of  his  security.  On  this  point  the  Supreme  Court  of 
Minnesota,  in  Morey  v.  City  of  Duluth,  75  Minn.  221, 
says:  **The  improvement  is  for  the  benefit  of  all  in- 
terests in  the  land,  for  that  of  the  lien-holder  as  well 
as  the  fee-owner,  and  necessarily  the  lien  of  the  assess- 
ment for  the  improvement  must  be  coextensive  with 
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the  estate  benefited  and  assessed/'  And  further:  **It 
is  apparent,  however,  from  the  provisions  of  the  char- 
ter that  the  word  *  owner'  is  not  used  therein  in  a 
strict  sense,  but  it  means  persons  interested  in  the 
land,  which  includes  mortgagees." 

We  have  decided  that  a  judgment  for  special  ta^^es 
must  be  and  can  only  be  one  enforcing  the  lien  against 
the  particular  property.  In  Barber  v.  St.  Joseph, 
183  Mo.  451,  we  say:  ** Proceedings  to  enforce  spe- 
cial taxbills  are  in  the  nature  of  proceedings  in  rem, 
and  compulsory  payment  of  the*  judgment  can  only  be 
made  by  a  sale  of  the  assessed  property." 

The  law  governing  the  tax  in  this  case  is  found 
in  the  charter  of  the  city  of  St.  Louis,  which  pro- 
vides: ''Said  taxbills  shall  be  and  become  a  lien  on 
the  property  charged  therewith,  and  may  be  collected 
of  the  owner  of  the  land  and  in  the  name  of  and  by 
the  contractor  as  any  other  claim  in  any  court  of 
competent  jurisdiction."    [Sec.  25,  Art.  6.] 

Construed  in  the  light  of  the  case  last  cited,  this 
means  that  the  tax  is  a  lien  on  the  property,  to  be 
enforced  by  a  proceeding  in  rem  against  the  property. 
And,  as  ruled  above,  the  word  ''owner"  includes  in- 
cumbrancers. So  far  as  concerns  the  method  of  pro- 
cedure provided  in  the  charter,  namely,  to  sue  as 
upon  any  other  claim  in  any  court  of  competent  juris- 
diction, this  must  mean  such  suit  "as  is  adapted  to 
the  enforcement  of  the  lien."  [Barber  v.  St.  Joseph, 
supra.] 

That  this  tax  is  given  priority  inferentially  by  the 
charter  is  shown  by  the  further  provision  in  said  sec- 
tion 25:  "That  the  owner  or  any  other  person  having 
an  interest  in  the  property  charged  with  the  taxbill 
.may  pay  the  same  in  full  at  any  time  within  thirty 
days  after  notice  of  the  taxbill  without  interest." 

The  clause,  "any  other  person  having  an  interest 
in  the  property,"  certainly  includes  incumbrancers. 
This  provision  is  meaningless  unless  it  is  designed 
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to  enable  incnmbrancers  to  protect  their  interests  by 
paying,  without  penalty,  taxes  to  which  their  interests 
are  subordinate.  If  their  interests  are  not  liable  for 
the  tax,  why  should  they  be  referred  to  in  connection 
with  its  payment  t 

The  charter  contains  no  provision  making  either 
the  tax  itself  or  the  judgment  a  first  Uen ;  and  yet  we 
have  seen  that,  without  anything  more  in  the  general 
law  than  is  found  in  the  charter  provision,  general 
taxes  have  been  held  by  this  court  to  constitute  a  first 
lien. 

These  views  are  sustained  by  the  case  of  Keat- 
ing V.  Craig,  73  Mo.  507.  That  case  involved  a  spec- 
ial taxbill  issued  under  the  charter  of  Kansas  City, 
section  3  of  article  9  of  which  provides  that  in  suits 
to  enforce  the  lien  of  a  special  taxbill,  all  or  any  of 
the  owners  of  the  land  charged,  or  of  any  interest  or 
estate  therein,  may  be  made  defendants,  and  thai  a 
judgment  in  such  suit  shall  bind  all  the  right,  title,  in 
terest  and  estate  in  the  land  the  defendants  and  each 
of  them  owned  at  the  time  the  lien  of  the  taxbill  com- 
menced, or  acquired  thereafter;  and  further,  that  par- 
ties interested  in  the  land  not  made  defendants  shall 
not  be  affected  thereby,  and  if  they  claim  through  or 
under  any  parties  defendant  prior  to  suit  brought, 
they  may  redeem  from  the  purchaser.  It  was  held  in 
the  Keating  case  that  the  tax  lien  was  prior  to  an 
earlier  deed  of  trust.  It  is  true  that  reference  is  made 
in  the  opinion  to  the  foregoing  charter  provisions  as 
indicating  the  intention  of  the  f  ramers  to  give  it  prior- 
ity, but  under  the  law  as  we  have  construed  it  in  this 
opinion,  and  in  the  light  of  the  former  rulings  of  this 
court,  cited  herein,  this  provision  of  the  Kansas  City 
charter  is  simply  declaratory  of  the  law,  and  is  no 
more  indicative  of  the  intent  of  the  lawmakers  than 
is  the  provision  in  the  St.  Louis  charter  allowing  par- 
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ties  owning  interests  in  the  property  to  pay  the  tax 
withont  penalty. 

The  Keating  case  says:  **The  lien  of  the  special 
taxbill,  like  the  lien  for  general  taxes,  is  superior  to 
any  incumbrance  with  which  the  owner  may  charge  the 
land. ' '  The  opinion  adds :  *  *  This  is  the  evident  mean- 
ing of  that  portion  of  section  3  above  referred  to,  which 
declares  the  effect  of  a  judgment  in  a  special  taxbill. '* 
No  doubt,  section  3  does  mean  that,  and  no  doubt,  un- 
der our  decisions,  the  meaning  of  the  law  would  be 
the  same  without  section  3.  Such  evidently  was  the 
construction  put  upon  the  Keating  case  by  Norton, 
J.,  in  his  dissenting  opinion  in  the  case  of  State  v. 
Railway,  77  Mo.  1.  c.  220.  (In  this  there  was  no  con- 
flict with  the  majority  opinion.)  He  quotes  the  above 
statement  of  the  law  from  the  Keating  case  in  a  dis- 
cussion upon  general  taxes,  and  without  any  reference 
to  the  charter  provision.  In  our  judgment,  there  is 
as  much  warrant  in  the  St.  Louis  charter  for  the  rule 
declared  in  the  Keating  case  as  can  be  found  in  the 
Kansas  City  diarter.    That  rule  we  approve. 

It  is  urged  by  respondent  that  we  should  consider 
the  exigencies  of  the  case;  that  it  is  essential  to  the 
proper  improvement  of  the  city  streets  and  sewers 
that  special  taxbills  shall  be  first  liens  in  order  to  in- 
sure their  prompt  and  certain  collection ;  further,  that 
we  should  consider  the  fact  that  under  the  charter 
adopted  in  1876,  special  taxbills  have  been  always  en- 
forced as  first  liens,  without  question  of  their  priority 
until  now.  The  appellants  object  that  such  considera- 
tions ought  not  affect  our  conclusions  as  to  the  law. 
We  appreciate  the  force  of  this  objection,  and  yet  in 
construing  the  charter,  in  order  to  arrive  at  the  intent 
of  the  framers,  it  is  proper  to  consider  the  objects 
which  they  sought  to  accomplish,  and  the  practical  sit- 
uation for.  which  they  were  attempting  to  provide.  It 
was  doubtless  obvious  to  them  that  unless  taxbills  be- 
came first  liens  on  property,  the  improvement  of  the 
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city  would  be  seriously  hampered.  It  is  also  proper  to 
consider  that,  while  the  fact  that  a  certain  construc- 
tion of  the  law  has  been  usually  recognized  by  the  city 
authorities,  the  bar  and  the  people  at  large  does  not 
establish  its  validity,  still  such  fact  is  not  without  some 
persuasive  force  in  favor  of  such  construction. 

This  case  has  been  ably  and  exhaustively  briefed 
and  argued  on  both  sides.  Counsel  have  cited  the  de- 
cisions in  other  jurisdictions  on  the  question  involved 
both  as  to  general  and  special  taxes.  We  have  exam- 
ined the  cases  in  detail.  To  discuss  them  would  extend 
this  opinion  to  unreasonable  length.  The  cases  will 
be  found  in  the  digest  of  the  briefs.  They  hold  diverse 
views,  but  in  our  judgment  the  weight  of  authority  as 
found  in  the  decided  cases  supports  the  views  herein 
expressed. 

The  judgment  is  aflBrmed.  Sroum,  Woodson  and 
Graves,  JJ.j  concur ;  Kennish,  J,,  dissents  in  an  opin- 
ion filed,  in  which  Vallicmt,  C.  J.,  and  Lamm,  J.,  con- 
cur. 

DISSENTING  OPINION. 

KENNISH,  J. — The  principles  of  law  announced 
in  the  foregoing  .opinion,  and  upon  which  the  case  is 
decided,  are  so  at  variance  with  the  conclusions  ar- 
rived at  by  the  writer  after  a  thorough  examination  of 
the  subject,  as  to  require  that  I  give  expression  to 
my  views. 

There  is  but  one  question  in  the  case  and  that  is, 
as  stated  in  the  opinion,  **  Under  the  charter  of  the  city 
of  St.  Louis,  has  the  lien  of  a  special  taxbill,  issued 
for  street  improvements,  priority  over  a  deed  of  trust 
which  antedates  the  bill!"  Notwithstanding  the  sin- 
gleness of  the  issue  thus  in  judgment,  the  majority 
opinion,  in  deciding  the  case,  states  and  affirms  the 
following  proposition:     '*In  this  State  both  general 
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and  special  tax  liens  have  priority  (a)  in  the  absence 
of  statntory  direction  to  the  contrary,  and  (b)  such 
priority  of  the  special  tax  lien  is  fairly  inferable  from 
the  language  of  the  statute  (charter)  creating  the 
lien."  In  this  case  the  litigants  are  private  persons, 
one  claiming  under  a  trust  deed  taken  as  security  for 
a.  loan  when  the  property  was  clear  and  unincum- 
bered, and  the  other  claiming  under  a  special  taxbill 
for  street  improvements  subsequently  made.  Neither 
the  State  nor  any  subdivision  thereof  is  seeking  to  en- 
force a  lien  for  general  taxes  levied  for  the  support 
of  the  government,  nor  is  even  a  party  to  the  proceed- 
ing. It  follows  that  no  question  as  to  the  lien  ^f or  gen- 
eral taxes  is  before  us  and  any  pronouncement  as  to 
the  law  applicable  thereto  cannot  be  authoritatively 
decided  in  this  case.  The  two  kinds  of  taxes,  general 
and  special,  differ  in  many  respects,  and  as  there  is 
an  abundance  of  authority  upon  the  one  question  in 
this  case — priority  as  between  the  special  taxbill  and 
the  prior  incumbrance — it  is  diflBcult  to  understand 
wherein  the  issue  to  be  decided  is  simplified  by  com- 
bining it  with  a  proposition  as  to  taxes  not  in  anywise 
involved  in  this  suit. 

As  to  the  two  propositions  (a)  and  (b)  above  re- 
ferred to,  it  should  be  stated  at  the  outset  that  if  the 
special  tax  lien  has  priority  in  the  absence  of  a  statute 
to  the  contrary,  that  ends  the  controversy,  for  it  is 
not  pretended  that  such  a  statute  exists  under  the  facts 
of  this  case.  If  that  contenion  is  sound  law  it  is  un- 
necessary, as  it  is  inconsistent,  to  invoke  the  doctrine 
that  such  priority  is  fairly  inferable  from  the  provi- 
sions of  the  charter.  On  the  other  hand,  if  the  prior- 
ity of  the  special  tax  lien  is  fairly  to  be  inferred  from 
the  charter,  no  issue  of  law  remains,  because  appel- 
lants concede  that  if  such  priority  is  expressed  in  the 
charter  or  can  be  deduced  therefrom  by  fair  infer- 
ence, then  the  lien  of  the  special  tax  must  prevail.  The 
questions  before  us,  therefore,  are  two:     (1)  Is  the 
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special  taxbill  a  superior  lien  over  a  pre-existing 
incumbrance,  in  the  absence  of  a  statute  giving  it  such 
priority,  and  if  not  (2)  does  the  charter  fairly  imply 
an  intent  to  give  such  priority!  I  say  fairly  im- 
ply such  intent,  because  there  is  no  claim  that  it  does 
so  expressly. 

Taking  up  these  two  propositions  in  their  order,^ 
it  should  be  observed  that  the  first  stated  is  not  a  ques- 
tion of  first  impression,  to  be  reasoned  out  without 
the  aid  of  adjudications  and  of  those  writers  who  have 
made  a  specialty  of  this  branch  of  the  law.  Although 
there  is  an  abundance  of  such  authority  in  the  books, 
as  wiU  be  shown  presently,  it  is  noticeable  that  not  a 
single  text-book  or  writer  upon  the  subject  is  cited  (or 
can  be  cited)  in  support  of  the  opinion  of  the  court 
herein.  The  following  excerpts  will  show  the  views 
of  the  great  jurists  who  have  written  upon  the  sub- 
ject : 

**The  general  rule  is  that  taxes  are  not  a  lien  un- 
less expressly  made  so;  and  when  liens  are  expressly 
created  they  are  not  to  be  enlarged  by  construction. 
.  .  .  Not  only  is  it  competent  for  the  State  to  charge 
land  with  a  lien  for  the  taxes  imposed  thereupon,  but 
the  Legislature  may,  if  it  shall  deem  it  proper  or  nec- 
essary to  do  so,  make  the  lien  a  first  claim  on  the  prop- 
erty, with  precedence  of  all  other  claims  and  liens 
whatsoever,  whether  created  by  judgment,  mortgage, 
execution  or  otherwise,  and  whether  arising  before  or 
after  the  execution  of  the  tax.  When  that  is  done  the 
lien  does  not  stand  on  the  same  footing  with  an  ordi- 
nary incumbrance,  but  attaches  itself  to  the  res  with- 
out regard  to  individual  ownership,  and  if  enforced 
by  sale  of  the  land  the  purchaser  will  take  a  valid 
and  unimpeachable  title.'*  [2  Cooley  on  Taxation, 
(3  Ed.),  pp.  865-866.] 

**The  provisions  of  the  statute  determine  the 
question  of  the  priority  between  the  lien  of  an  assess- 
ment and  other  liens  upon  realty,  if  both  liens  are 
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created  after  the  enactment  of  such  statute.  .  .  . 
If  it  is  so  provided  by  statute,  the  lien  of  an  assessment 
may  have  priority  over  a  lien  which  is  earlier  in  point 
of  time,  such  as  a  mortgage  lien.  In  some  cases  the 
right  of  a  mortgagee  as  against  an  assessment  lien  has 
been  discussod,  but  not  decided.  A  statute  may  make 
the  lien  of  an  assessment  superior  to  the  liens  of  exist- 
ing incimibrances,  since  all  property-owners  hold  in 
subordination  to  the  taxing  power.  In  the  absence  of 
a  statute  giving  an  assessment  priority  over  an  ear- 
lier mortgage  lien,  an  assessment  has  no  such  prior- 
ity.'^ [2  Page  &  Jones  on  Taxation  by  Assessment, 
sec.  1068.] 

**A  lien  for  public  taxes  and  assessments  is  upon 
the  property,  and  is  paramount  to  all  liens  acquired 
by  personal  contract,  when  so  provided  by  statute. 
.  .  .  Although  the  lien  of  a  prior  recorded  mort- 
gage is  superior  to  that  of  a  special  assessment,  it  is 
within  the  power  of  the  Legislature  to  change  the  rule, 
and  make  the  mortgage  lien  secondary  to  that  of  the 
assessment.''  [Hamilton  on  Law  of  Special  Assess- 
ments, sec.  708.] 

**  There  i^  no  common-law  rule  which  makes  a  levy 
and  assessment  of  taxes  ex  propria  vigore  a  lien  on 
property  of  the  taxpayer.  Such  liens  owe  their  exist- 
ence wholly  to  statute;  and  their  duration,  limita- 
tion and  priorities,  together  with  the  property  to  which 
they  attach,  must  be  determined  by  the  statutes  cre- 
ating them."  [27  Am.  &  Eng.  Ency.  Law  (2  Ed.), 
735.] 

**  Taxes  and  assessments  levied  upon  land  which  is 
already  subject  to  a  mortgage  do  not  displace  or  out- 
rank the  lien  of  the  mortgage  in  the  absence  of  an  ex- 
press legislative  declaration  that  they  shall  constitute 
a  paramount  lien."     [27  Cyc.  1176.] 

''It  is,  for  those  reasons,  often  proper  to  deduce 
from  the  general  language  of  the  statute  giving  a  lien 
the  conclusion  that  it  gives  a  paramount  Uen  to  which 
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mortgage  estates  or  judgment  liens  must  yield.  But 
this  conclusion  cannot,  perhaps,  be  inferred  where  no 
provision  is  made  for  giving  those  who  hold  such  in- 
terests a  hearing,  and  where  there  are  no  words  de- 
claring the  superiority  of  the  Uen/'  [2  Elliott,  Beads 
and  Streets  (3  Ed.),  sec.  749.] 

The  learned  author  last  cited,  writing  the  opinion 
in  the  case  of  State  ex  rel.  v.  Insurance  Co.,  117  Ind. 
251,  and  discussing  the  subject  of  the  lien  of  a  special 
tax  created  by  statute,  said: 

**The  statute  does  not  declare  that  the  assessment 
shall  be  a  prior  lien,  but  simply  provides  that  the  as- 
sessment shall  *be  a  lien  from  the  date  of  filing  the 
report  of  the  commissioners.'  [Acts  of  1883,  p.  173, 
sec.  5.] 

**We  do  not  doubt  that  it  would  have  been  within 
the  power  of  the  Legislature  to  provide  by  express 
words  that  the  lien  should  have  priority  over  pre-exist- 
ing mortgages.  [Provident  Institution  v.  Jersey  City, 
113  U.  S.  506.]  But  there  is  no  such  provision  in  our 
statute,  and  the  question  is  whether  the  courts  can  put 
one  there. 

*^We  appreciate  the  force  of  the  appellant's  argu- 
ment, but  think  it  one  that  should  be  addressed  to  the 
Legislature  rather  than  the  courts.  We  can  readily 
perceive  that  there  are  cases  in  which  the  adjudication 
in  favor  of  the  priority  of  a  mortgage  Uen  would  se- 
riously interfere  with  the  prosecution  of  a  work  for 
the  promotion  of  the  public  welfare,  but  the  creation 
of  liens  and  their  incidents  is  a  legislative  matter,  and 
the  courts  cannot  create  such  liens.  [1  Jones,  Liens, 
sees.  97-112.] 

'*The  statute  must  determine  the  character  and 
extent  of  the  lien.  [1  Jones,  Liens,  sec.  105.]  It  is 
not  necessar)'-  that  it  should  in  express  terms  declare 
that  the  lien  shall  be  a  paramount  one,  for  if  the  in- 
tention can  be  gathered  from  the  general  words  and 
purpose  of  the  statute,  the  courts  will  give  it  effect. 
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The  statute  under  consideration  does  not  contain  any 
provision  indicating  an  intention  to  make  the  lien  par- 
amount to  that  of  a  pre-existing  mortgage.'' 

These  authorities,  as  might  reasonably  be  expected 
from  the  fact  that  they  so  state  the  law,  are  supported 
by  the  weight  of  adjudications  of  the  courts  of  last 
resort.  We  shall  not  encumber  this  opinion  by  citing 
the  cases.  They  will  be  found  in  the  footnotes  of  the 
foregoing  works. 

In  the  case  of  Everett  v.  Marston,  186  Mo.  1.  c. 
599,  discussing  tax  liens,  this  court,  quoting  with  ap- 
proval from  one  of  the  above  authorities,  said :  *' There 
is  no  common  law  rule  which  makes  a  levy  and  assess- 
ment of  taxes,  ex  propria  vigor e  a  lien  on  the  property 
of  the  taxpayer.  Such  liens  owe  their  existence  wholly 
to  statute;  and  their  duration,  limitation  and  priori- 
ties, together  with  the  property  to  which  they  attach, 
must  be  determined  by  the  statutes  creating  them.'' 

Without  admitting  that  a  general  tax  due  the  State 
and  a  special  tax  due  a  private  citizen  stand  upon  the 
same  footing  as  to  priority,  some  reference  should  be 
made  to  the  law  of  this  State  as  to  the  liens  for  gen- 
eral and  special  taxes.  It  is  provided  by  section  11499, 
Revised  Statutes  1909,  that  the  judgment  for  general 
taxes  shall  be  a  prior  lien.  Many  other  statutes  ex- 
pressly provide  for  the  priority  of  a  lien  for  special 
assessments  and  other  taxes.  "See  sections  11517, 
11588,  9347,  9049,  9296,  9297,  5523,  5524,  5599,  5722 
and  6267,  Revised  Statutes  1909.  If  the  tax  lien  has 
priority  of  its  own  force  and  without  the  aid  of  any 
statute,  it  is  plain  that  the  Legislature  did  not  so  un- 
derstand it.  But  it  is  said  that  the  act  making  a  judg- 
ment for  general  taxes  a  prior  lien  was  passed  in  the 
year  1877,  and  that  until  then  such  taxes  were  uni- 
formly given  priority  by  the  courts,  without  a  statute 
so  providing.  The  limits  of  this  dissent  preclude  a 
discussion  of  all  the  various  statutory  provisions  as 
to  the  lien  for  taxes  during  the  history  of  this  State, 


Digitized  by 


Google 


268        SUPREME  COURT  OF  MISSOURI, 

Construction  Co.  v.  Ice  Rink  Co. 

but  an  examination  of  them  has  left  no  doiibt  that  the 
law,  by  necessary  inference,  has  at  all  times  recognized 
the  priority  and  dominant  character  of  the  statutory 
lien  for  general  taxes.  In  the  several  revisions  of  the 
statutes  the  following  appear : 

Missouri  Territorial  Laws,  1804-24,  vol.  1,  p.  737, 
provides  that  a  deed  under  a  sale  for  taxes  **  shall  vest 
in  the  purchaser,  his  heirs  and  assigns,  all  the  right, 
title,  claim  and  interest  of  the  said  lands  (the  right  of 
the  United  States  only  excepted)  to  the  part  so  sold.'' 
Revised  Statutes  1835,  pp.  542  and  543,  provides  that 
the  lands  upon  which  the  taxes  are  not  paid  within 
the  time  prescribed  ** shall  be  forfeited  to  the  State," 
and  that  a  sale  of  such  lands  for  taxes  shall  **  convey 
to  the  purchaser  all  the  right,  title  and  interest  of  the 
State,  in  and  to  the  land  sold.'*  Revised  Statutes  1845, 
p.  948,  speaks  of  lands  on  which  taxes  shall  not  be 
paid  within  the  time  prescribed  as  **  forfeited  to  the 
State,''  and  at  page  952  provides  that  the  register  of 
lands  shall  *' execute  good  and  suflScient  deeds  of  con- 
veyance" to  the  persons  purchasing  lands  at  tax  sales. 
Revised  Statutes  1855,  p.  1360,  sec.  34,  provides  that 
the  deed  delivered  to  the  purchaser  at  a  tax  sale  **  shall 
be  prima  facie  evidence  of  title  in  fee  simple."  In 
the  General  Statutes  of  1865,  p.  127,  it  is  provided  that 
the  tax  deed  ''shall  vest  in  the  grantee,  his  heirs  and 
assigns,  the  title  to  the  real  estate  herein  described." 
And  at  page  128,  after  providing  that  when  lands 
oflfered  for  sale  by  the  collector  shall  not  be  sold  for 
want  of  bidders,  the  same  shall  be  forfeited  to  the 
State  of  Missouri,  it  is  said  ''and  thenceforth  all  right, 
title  and  interest  of  every  person  whomsoever  in  and 
to  such  land  or  lot  shall  be  considered  as  transferred  to 
and  vested  absolutely  in  the  State."  In  2  Wagner's 
Statutes  of  1872,  p.  1197,  it  is  provided  that  the  col- 
lector shall  give  notice  of  an  application  to  the  court 
to  sell  lands  upon  which  there  are  delinquent  taxes. 
The  form  of  notice  is  prescribed  in  the  statute,  and 
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legins  as  follows:  ** Notice  is  hereby  given  to  all  per- 
sons interested  that  the  undersigned  collector  .  .  . 
will  make  application  to  the  county  court  .  .  .  for 
a  judgment  tc  enforce  the  lien  of  the  State  of  Missouri 
against  the  tracts  of  land  .  .  .  described  in  the 
foregoing  list  and  for  an  order  to  sell  so  much  of  said 
real  property,"  etc.  And  at  page  1199  it  is  provided 
that  *'any  person  interested  in  any  of  said  lands  or 
lots"  may  make  a  defense  to  the  proceeding.  The 
form  of  the  judgment  is  also  set  out  in  the  statutes, 
and  concludes  as  follows:  *'It  is  further  ordered,  ad- 
judged and  decreed  that  the  several  tracts  of  land. 
.  .  .  severally  be  condemned  and  be  sold  to  satisfy 
the  same  as  the  law  directs." 

From  the  foregoing  it  is  clear  that  the  law  of  this 
State  always  has  recognized  the  priority  of  the  Staters 
lien  for  taxes,  and  it  follows  that  the  cases  cited  in  the 
opinion  of  the  court  herein  as  holding  the  priority  of 
the  Uen  of  general  taxes,  are  merely  in  accord  with  the 
statutory  law,  and  are  not  in  point  as  supporting  the 
doctrine  that  the  lien  of  a  special  tax  is  a  prior  lien  in 
the  absence  of  a  statute. 

The  case  of  Stafford  v.  Fizer,  82  Mo.  393,  written 
by  Commissioner  Martin,  is  discussed  at  length  in  the 
opinion  of  the  court  herein,  and  announces  the  law  (as 
to  general  taxes)  that  the  tax  li€^  is  prior  in  the  ab- 
sence of  a  statute.  The  cases  it  cites  do  not  warrant 
that  conclusion.  One  of  those  cases  is  Hopper  v.  Mal- 
leson,  16  N.  J.  Eq.  382.  The  contest  in  that  case  was 
between  a  prior  mortgagee  and  the  the  owner  of  a  tax 
title  acquired  under  a  sale  for  taxes  levied  after  the 
execution  of  the  mortgage.  The  court  held  in  favor 
of  the  mortgagee,  saying  in  the  course  of  the  opinion, 
1.  c.  386:  **The  power  of  the  Legislature,  by  virtue  of 
its  sovereignty,  to  make  the  tax  a  charge  upon  the  es- 
tate of  all  parties  interested  in  the  land,  and  to  make 
the  tax  title  paramount  to  all  other  and  prior  claims 
and  enctimbrances,  is  not  questioned.     But  has  that 


Digitized  by 


Google 


270       SUPREME  COURT  OF  MISSOURI, 

Construction  Co.  v.  Ice  Rink  Co. 

power  been  exercised  in  the  act  under  consideration? 
Was  it  the  intention  of  the  Legislature  that  the  tax 
deed  should  operate  to  destroy  all  prior  interests  in 
the  estate,  vested  or  contingent,  executed  or  executory, 
in  possession  or  expectancy!'' 

Before  passing  from  this  branch  of  the  case  re- 
ference should  be  made  to  the  case  of  Dressman  v. 
Farmers'  Bank,  100  Ky.  571,  the  leading  authority  re- 
lied upon  by  respondent.  That  a  mistake  was  made 
in  that  case  is  placed  beyond  a  doubt  by  the  fact  that 
although  the  sole  question  involved  was  priority  as 
between  the  lien  of  a  special  assessment  and  that  of  an 
antecedent  incumbrance,  the  court  said:  **The  atten- 
tion of  the  court  has  not  been  directed  to  an  adjudi- 
cated case  where  the  precise  question  involved  in  this 
appeal  has  been  passed  upon;''  and  cited  in  the  opin- 
ion the  very  section  of  Elliott  on  Roads  and  Streets, 
supra,  which  states  the  law  directly  to  the  contrary. 

The  question  remains,  does  the  charter,  by  fair 
inference,  make  the  lien  of  the  taxbill  prior  to  that  of 
an  existing  mortgage? 

The  language  of  the  charter  is:  **Said  taxbill 
shall  be  and  become  a  lien  on  the  property 
charged  therewith  and  may  be  collected  of  the  owner 
of  the  land  in  the  name  of  and  by  the  contractor  as  any 
other  claim  in  any  court  of  competent  jurisdiction," 
etc.  It  cannot  fairly  be  said  that  this  language  indi- 
cates an  intention  to  give  priority  to  a  special  taxbill, 
but  it  is  said  that  the  word  ** owner,"  as  used  therein, 
was  intended  to  include  prior  incumbrancers.  That 
the  word  was  not  intended  to  have  such  meaning  is 
evident.  In  the  last  sentence  of  the  section  it  is  pro- 
vided that  **in  case  the  owner  of  the  ground  is  a  non- 
resident of  the  State,  suit  may  be  brought  by  attach- 
ment, which  shall  be  equivalent  to  notice  and  demand 
of  payment."  The  next  section  of  the  charter  pro- 
vides that  **such  certified  taxbill  shall  in  all  cases  be 
prima  facie  evidence    ...    of  the  liability  of  the 
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person  therein  named  as  the  owner  of  the  land.'*  If 
the  mortgagee  is  an  owner,  why  the  necessity  of  an  at- 
tachment simply  because  the  owner  of  the  equity  hap- 
pens to  be  a  non-resident?  Why  not  bring  the  suit  in 
such  case  against  the  mortgagee!  And  as  the  fore- 
closure of  the  mortgage  lien  would  carry  full  title,  why 
make  the  owner  of  the  equity  a  party  at  all!  Again 
if  owner  means  mortgagee,  it  follows  that  in  all  cases 
where  the  mortgage  was  held  by  a  non-resident  an  at- 
tachment  would  lie  against  the  property,  even  though 
the  owner  of  the  equity  lived  upon  it.  The  charter  pro- 
vides in  detail  the  procedure  for  the  collection  of  the 
taxbill  by  suit,  but  nowhere  recognizes  the  right  of  the 
holder  of  the  taxbill  to  make  a  prior  incumbrancer  a 
party  to  the  proceeding.  It  is  also  said  that  the  pro- 
vision of  the  charter  that  **the  owner  or  any  person 
having  an  interest  in  the  property  charged  with  the 
taxbill  may  pay  the  same  in  full  at  any  time  within 
thirty  days  after  notice  of  the  taxbill,  without  inter- 
est,'' was  intended  to  include  prior  incumbrancers  and 
that  by  such  language  an  intent  is  disclosed  to  give 
priority  to  the  special  tax.  It  is  a  matter  of  common 
knowledge  that  the  building  and  improvement  of  prop- 
erty liable  for  the  tax  frequently  goes  on  concurrent- 
ly with  the  street  improvement.  In  making  such  im- 
provements, incumbrances  may  be  placed  upon  the 
property  by  the  owner,  and  liens  of  contractors  or 
others,  later  in  point  of  time.than  the  taxbill,  may  exist. 
Such  persons  would  be  directly  interested  in  the  pay- 
ment of  the  special  tax,  and  the  charter  language 
would  clearly  be  applicable  to  them.  In  view  of  the  law 
as  heretofore  quoted  from  Cooley,  that  **when  liens 
are  expressly  created  they  are  not  to  be  enlarged  by 
construction.'*  it  seems  most  unreasonable  to  hold 
that  the  language  of  the  charter  which  is  directly  ap- 
plicable to  a  class  holding  subject  to  the  special  tax 
was  intended  to  subordinate  the  lien  of  a  prior  mort- 
gage to  that  of  a  later  special  taxbill. 
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The  case  of  Keating  v.  Craig,  73  Mo.  507,  we  are 
unable  to  understand  in  any  other  light  than  as  au- 
^♦hority  against  respondent.  The  ease  was  almost  iden- 
tical in  its  facts  with  the  case  now  before  us,  and  the 
question  for  decision,  as  stated  by  this  court,  was: 
**Was  the  lien  of  the  taxbill  superior  to  the  lien  of  the 
trust  deeds!"  This  court  then  answered  the  question 
aflSrmatively  and  held  in  favor  of  the  superiority  of  the 
lien  of  the  taxbill,  but  the  charter  provision  there  con- 
strued and  under  which  such  ruling  was  made,  was 
stated  by  the  court  as  follows:  **It  is  provided  in  sec- 
tion 3,  article  9,  of  the  city  charter,  that  in  suits  to  en- 
force the  lien  of  a  special  taxbill,  all  or  any  of  the 
owners  of  the  land  charged,  or  of  any  interest  or  es- 
tate therein,  may  be  made  defendants,  and  that  a  judg- 
ment in  such  suit  shall  bind  all  the  right,  title,  interest 
and  estate  in  the  land  that  the  defendants  and  each  of 
them  owned  at  the  time  the  lien  of  the  taxbill  com- 
menced or  acquired  afterward."  That  provision  ex- 
pressly authorized  the  joining  of  a  mortgagee  as  a  de- 
fendant and  by  so  doing  gave  priority  to  the  lien  of 
the  taxbill.  But  no  such  provision,  or  one  remotely 
kindred  to  it,  can  be  found  in  the  charter  under  con- 
sideration. 

In  the  course  of  the  opinion  in  the  Keating  case, 
the  court  said :  **The  lien  of  the  special  taxbill,  like  the 
lien  for  general  taxes,  is  superior  to  any  incumbrance 
with  which  the  owner  may  charge  his  land.  This  is  the 
evident  meaning  of  that  portion  of  section  3,  above  re- 
ferred to,  which  declares  the  effect  of  a  judgment  on  a 
special  taxbill."  The  court  thus  recognizes  the  priority 
of  the  lien  for  general  taxes,  which  lien,  as  heretofore 
shown,  was  made  prior  by  statute,  and  for  a  like  reason 
holds  the  special  tax  a  prior  lien  because  made  so  by 
the  charter. 

The  foregoing  review  of  the  law,  it  is  submitted, 
shows  an  array  of  authority  in  favor  of  the  position 
maintained  by  appellants  which  should  be  controlling 
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in  the  decision  of  this  case.  And  on  reason  why  should 
it  not  be  so  where  the  legislative  body  has  not  acted, 
vrhen  by  acting  it  would  have  served  notice  on  the 
public  of  the  priority  of  such  taxes!  A  person  resid- 
ing in  a  distant  part  of  this  State,  or  in  another  State, 
may  loan  his  money  on  property  which  in  his  opinion 
is  adequate  security  for  the  loan.  Without  any  notice 
to  him  a  special  taxbill  is  issued  against  the  property 
and  is  held  by  the  contractor  who  made  the  improve- 
ment. Does  this  improvement  increase  the  amount  of 
the  mortgagee's  loan  or  his  rate  of  interest!  All  he 
can  claim  is  what  he  could  have  gotten  without  the  im- 
provement Wherein  is  he  benefited  that  he  should  be 
postponed  to  the  contractor!  As  to  the  latter,  if  the 
Improvement  benefits  the  property  to  the  extent  'of  the 
tax,  he  has  the  equity  of  the. owner  and  the  enhanced 
value  to  secure  his  taxbill.  And  in  any  event  he  knows 
when  he  undertakes  the  contract  exactly  what  security 
he  must  rely  upon.  If  the  legislative  body  desires  a 
different  rule  it  is  always  in  its  power  to  enact  it.  It 
has  not  done  so  under  the  facts  of  this  case,  and  the 
judgment  should  be  for  the  appellants.  Valliant,  C. 
J.,  and  Lamm]  J.,  concur  in  this  opinion. 


THE  STATE  v.. EVERETT  BOBBITT,  Appellant. 

Division  Two,  April  17,  1912. 

1.  INSTRUCTIONS:  Conspiracy:  Arson.  An  instruction  upon 
conspiracy  to  commit  arson,  covering  the  setting  of  the  fire 
during  the  absence  of  the  defendant,  is  held  to  be,  as  set  out 
in  the  opinion,  a  clear  statement  of  the  law  as  applicable  to 
the  evidence. 

2.  :  :  :   Evidence.     In  this  prosecution  for 

arson   two   witnesses  testified  to   a  conspiracy  and   implicated 

the  defendant  as  a  co-conspirator  with   them.  The  court  in- 
242  Sup.— 18 
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Btructed  the  Jury  that  the  only  que&tion  for  them  was  "the 
guilt  or  innocence  of  the  defendant/'  and  that  they  should  con- 
sider the  guilt  of  the  two  witnesses  mentioned  "only  as  af- 
fecting their  credibility."  Held,  that  the  instruction  is  not 
erroneous. 

3.  :  :  :   Alibi.     In  this  prosecution  for  arson 

there  was  evidence  of  a  conspiracy  to  commit  the  crime  which 
included  the  defendant.  The  court  instructed  the  Jury  that, 
if  they  believed  the  defendant  was  elsewhere  and  they  had  a 
reasonable  doubt  of  his  presence  at  and  during  the  conmiis- 
sion  of  the  crime,  they  should  acquit  him,  unless  they  believed 
beyond  a  reasonable  doubt  that  he  was  a  party  to  the  con- 
spiracy and  guilty  under  the  other  instructions.  This  instruc- 
tion is  challenged  as  not  being  "as  full  and  complete  as  the 
defendant  was  entitled  to."  Held,  that  while  the  first  part  of 
the  instruction  is  not  happily  expressed  (a  matter  not  com- 
plained of  In  the  defendant's  brief),  yet  it  did  not  mislead 
the  Jury,  and  is  not  erroneous. 

4.  :    :     :     :     Covering    Both    Theories. 

Where  the  State  prosecutes  upon  two  theories,  to-wit,  that 
the  defendant  was  either  actually  present  at  and  during  the 
commission  of  the  crime,  or  that,  though  absent,  he  was  a  party 
to  a  conspiracy  to  commit  the  crime  charged,  an  instruction 
was  properly  refused  which,  while  it  directed  concerning  actual 
participation,  omitted  reference  to  conspiracy. 

5.  COMPLETED  CRIfVIE:  No  Conviction  of  AUennpl.  Where  the 
evidence  is  clear  that  the  crime  charged  has  been  committed, 
the  accused  cannot  be  convicted  of  an  attempt  to  commit  it, 
and  no  Instructions  should  be  given  on  the  latter  theory.  [R. 
S.  1909,  sec.  4895.] 

6.  ARSON:  Cross-Exam i nation:  Turning  State's  Evidence.  Where 
the  testimony  of  a  witness  who  has  turned  state's  evidence 
in  a  prosecution  for  arson  and  admitted  his  complicity  in  the 
offense  charged,  shows  that  he  was  arrested  on  a  charge  of 
forgery  and  made  a  statement  to  the  prosecuting  attorney  con- 
cerning the  arson;  shows  too  that  the  forgery  case  has  never 
been  called  for  trial,  but  does  not  show  that  he  was  promised 
anything  further;  and  where  the  examination  as  a  whole  fully 
covered  the  ground  and  showed  contradictory  statements  so  that 
the  Jury  evidently  would  not  have  convicted  on  his  evidence 
had  it  not  been  corroborated  by  the  undisputed  facts,  it  cannot 
be  said  that  the  trial  court  did  not  allow  a  sufficiently  full  cross- 
examination  of  the  witness  regarding  the  failure  to  prosecute 
him. 

7.  CROSS-EXAfVIINATION:  Scope.  The  largest  possible  scope 
should  be  given  to  cross-examination,  left  chiefly  to  the  discre- 
tion of  the  trial  court,  and  the  Supreme  Court  cannot  say  that 
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such  discretion  has  been  abused  when  there  is  nothing  in  the 
record  to  show  that  the  witness's  answers  would  have  Im- 
peached him  or  benefited  the  defendant. 

8.  :  :  :   Impeaching  Witness:  Threats.   Where 

a  State's  witness  has  already  been  thoroughly  discredited, 
the  Supreme  Court  will  refuse  to  reverse  the  case  because 
the  trial  court  would  not  permit  an  attempt  on  cross-examina- 
tion to  show  that  his  statement  to  the  prosecuting  attorney 
had  been  obtained  by  means  of  threats. 

9.  CONSPIRACY:  Statements  of  Conspirators  after  Termination. 
Cross-examination  of  one  conspirator  concerning  his  actions 
in  taliing  a  co-conspirator  home  the  next  morning  after  the  com- 
mission of  the  crime,  did  not  violate  the  rule  excluding  state- 
ments in  reference  to  the  transaction  made  by  a  conspirator 
after  the  termination  of  the  conspiracy. 

Appeal  from  Boone  Circuit  Court. — Eon.  David  E. 
Earris,  Judge. 

Afpikmed. 

W.  E.  Rothwell,  8.  C.  Major,  and  0.  S.  Barton 
for  appellant. 

(1)  The  trial  court  erred  in-  refusing  to  permit 
the  attorneys  for  the  defendant  to  fully  cross-exam- 
ine the  witnesses  Noble  Peacher  and  Eollie  D.  Kivett, 
the  accomplices  who  testified  for  the  State  and  on 
whose  testimony  the  State  relied  for  a  conviction. 
Wharton,  Crim.  Evidence  (9  Ed.),  sec.  444;  Rapalje, 
Evidence,  p.  416,  sec.  252.  (2)  The  court  erred  in 
giving  instruction  2,  on  the  part  of  the  State.  The 
theory  on  which  the  State  tried  the  case  was  that  tliere 
was  a  conspiracy  between  the  defendant,  Everett  Bob- 
bitt, and  Eollie  D.  Kivett,  Noble  Peacher,  Robert 
Goodwin,  Joe  Stewart,  and  J.  E.  Bobbitt,  to  set  fire 
to  the  dwelling  house  of  Franklin  Smith.  That  the 
defendant,  Everett  Bobbitt,  Joe  Stewart,  Rollie  D. 
Kivett  and  Noble  Peacher,  went  to  the  house  and  ac- 
tually participated  in  the  burning  or  being  there  pres- 
ent did  aid  and  assist  the  others.  The  theory  of  the 
State    was    that   J.    E.    Bobbitt    and   Robert    Good- 
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win  remained  at  home  while  the  others  were  actually 
present.  The  evidence  connecting  this  defendant  with 
the  conspiracy  (Kivett's  and  Peacher's)  is  the  same 
evidence  that  shows  them  present,  aiding  and  assist- 
ing. (3)  Instruction  3  should  not  have  been  given. 
If  the  jury  in  considering  the  case  under  Ihe  evidence 
concluded  that  Kivett  and  Peacher  alone  were  guilty 
as  the  defendant  contended,  he,  the  defendant,  should 
have  been  acquitted,  and  instruction  6,  offered  by  the 
defendant  and  refused  by  the  court,  correctly  pre- 
sented that  branch  of  the  case.  (4)  Instruction  9, 
given  by  the  court,  on  the  defense  of  alibi,  is  not  as 
full  and  complete  as  the  defendant  was  entitled  to. 
This  was  the  defendant's  sole  defense.  He  offered 
an  instruction  defining  this  defense  and  the  only  ob- 
jection that  can  be  urged  against  it  is  that  it  requires 
more  of  the  defendant  than  it  should.  State  v.  Glass- 
cock, 232  Mo.  294.  As  stated  in  State  v.  Harris,  232 
Mo.  at  321,  the  defendant  was  entitled  to  an  instruc- 
tion on  alibi  that  fully  covered  the  proposition,  just  as 
full  and  complete  an- instruction  as  he  could  properly 
have  claimed  had  he  requested  it,  and  in  case  *' an  in- 
struction offered  by  the  defendant  is  refused  because 
defective  in  form  or  phraseology,  it  then  becomes  the 
duty  of  the  court  to  give  a  proper  instruction  cover- 
ing the  point.''  "If  the  defendant  requests  it  clearly 
the  court  must  instruct  in  a  proper  case,  and  must 
fully  cover  the  point."  State  v.  Kilgore,  70  Mo.  546; 
State  V.  Reed,  154  Mo.  129;  State  v.  Bobbitt,  228^Mo. 
252;  MuUins  v.  People,  110  111.  42;  State  v.  Taylor, 
118  Mo.  153;  People  v.  Tong-Ali-Sing,  64  Cal.  253; 
Shoemaker  v.  Territory,  4  Okla.  118.  (5)  The  court 
should  have  instructed  upon  attempted  arson.  State 
V.  Bobbitt,  228  Mo.  262.  (6)  The  defense  should  have 
been  permitted  to  show  all  the  facts  relating  to  Kivett's 
turning  State's  evidence.  It  was  proper  as. affecting 
his  credibility.  State  v.  Miller,  100  Mo.  606;  State  v. 
Piney,  137  Mo.  102.     (7)    There  was  reversible  error 
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in  the  trial  court  permitting  the  attorney  for  the  State 
to  cross-examine  Robert  Goodwin  as  to  his  acts  after 
the  commission  of  the  offense.  State  v.  Davis,  80  Mo. 
App.  230. 

Elliott  W.  Major,  Attorney-General,  and  John  M. 
Atkinson,  Assistant  Attorney-General,  for  the  State. 

(1)  The  court  did  not  err  in  giving  State's  in- 
struction 2.  State's  instruction  1  presented  the  case 
to  the  jury  on  the  theory  of  the  conspiracy  having 
been  formed  to  bum  the  house,  and  that  appellant  was 
present  and  actually  set  fire  to  the  house,  or  was  pres- 
ent, aiding  and  assisting  the  other  co-conspirators  to 
bum  the  house.  Said  instruction  2  presented  the  case 
to  the  jury  on  the  theory  that  the  conspiracy  was  en- 
tered into  to  bum  the  house  by  appellant  and  others, 
and  that  appellant  and  said  Stewart  went  home  and 
was  not  present  when  the  house  was  set  afire.  The 
proof  fully  warranted  the  court  in  giving  said  instruc- 
tion 2  and  submitting  this  cause  to  the  jury  on  both 
of  said  theories.  In  no  way  are  instructions  1  and  2 
in  conflict,  nor  could  they  in  the  least  have  confused 
the  issue  of  appellant's  guilt  before  the  jury.  (2) 
The  court  did  not  err  in  giving  State's  instruction  3. 
This  instruction  was  given  in  the  former  trial  as  in- 
struction 8.  This  court  fully  approved  it  as  a  correct 
declaration  of  law  on  that  phase  of  the  case.  State  v. 
Bobbitt,  228  Mo.  267.  (3)  Instruction  9  is  full,  fair 
and  complete.  It  covers  every  phase  of  the  law  on 
alibi.  State  v.  Glasscock,  232  Mo.  294;  State  v.  Bar- 
ton, 214  Mo.  322;  State  v.  Cushenberry,  157  Mo.  168; 
State  V.  Bryant,  134  Mo.  252 ;  State  v.  Batemen,  196 
Mo.  39 ;  State  v.  Jones,  153  Mo.  461 ;  State  v.  Taylor, 
134  Mo.  152;  State  v.  Sanders,  106  Mo.  195.  (4)  It 
is  further  contended  that  the  court  erred  in  permit- 
ting counsel  for  the  State  to  cross-examine  Robert 
Goodwin  as  to  certain  of  his  acts  after  the  commission 
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of  the  offense  and  the  .termination  of  the  conspiracy. 
All  of  his  evidence  was  brought  out  without  objection, 
except  as  to  the  question,  ''Why  did  you  come  back 
home!"  and  his  answer,  ''Because  I  had  business  at 
home  and  none  away  from  home  that  I  knew  of  at  that 
time."  This  answer  could  in  no  way  have  been  pre- 
judicial to  appellant,  and  therefore  it  could  not  avail 
appellant  as  a  ground  for  reversing  the  judgment  of 
conviction  in  this  cause.  State  v.  Kretschmar,  232 
Mo.  29. 

ROY,  C— On  the  night  of  March  18,  1907,  fire 
was  set  to  the  house  of  Franklin  Smith  in  Howard 
county,  and  Smith  was  shot  and  killed.  The  fire  was 
extinguished  without  having  done  much  damage  to  the 
building. 

Information  was  filed  against  defendant  and  Joe 
Stewart,  charging  them  with  the  offense  of  arson. 
A  change  of  venue  was  taken  to  Boone  county,  where 
both  were  convicted  of  an  attempt  to  commit  arson, 
and  on  appeal  this  court  reversed  the  judgment  and 
remanded  the  cause.    [State  v.  Bobbitt,  228  Mo.  252.] 

There  was  a  severance.  Stewart  was  tried  and 
acquitted,  and  the  defendant  on  November  22,  1910, 
was  convicted  of  arson  in  the  first  degree  and  sen- 
tenced to  five  years  in  the  penitentiary,  and  has  ap- 
pealed. 

At  the  time  of  the  alleged  offense  Smith  was  liv- 
ing two  miles  and  a  half  north  of  Boonsboro,  on  land 
belonging  to  J.  E.  (Enoch)  Bobbitt,  the  father  of  de- 
fendant. There  was  then  pending  a  suit  for  pos- 
session of  the  land,  brought  by  Enoch  Bobbitt  against 
Smith.  The  elder  Bobbitt  was  often  under  the  influ- 
ence of  liquor  and  had  often  made  threats  against 
Smith,  who  is  spoken  of  as  an  "old  man."  He  had 
nine  children,  seven  of  whom  were  at  home  on  the 
fatal  night,  two  sons  and  five  daughters.  In  addition 
there  were  sleeping  in  the  house  the  father  and  mother 
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and  Mr.  Sartain,  the  constable,  who  had  come  to  serve 
some  notice  with  reference  to  the  pepding  suit. 

On  the  same  night,  just  at  the  northern  edge  of 
Boonsboro,  at  the  house  of  Eobert  Goodwin,  a  son-in- 
law  of  the  elder  Bobbitt,  was  another  company.  Good- . 
win's  family  consisted  of  himself  and  wife  and  two 
little  boys.  That  company  had  gathered,  if  we  con- 
sider defendant's  evidence  alone,  under  the  follo^ving 
circumstances:  Enoch  Bobbitt  lived  at  Goodwin's. 
The  defendant  lived  about  a  mile  and  a  half  north  and 
a  little  east  of  Smith's,  and  about  three  and  a  half 
miles  from  Goodwin's.  Joe  Stewart  was  living  with 
defendant,  whose  mother  was  at  defendant's  house  on 
the  night  of  the  killing.  While  defendant  and  Stewart 
were  at  supper,  the  elder  Bobbitt  hallooed  from  the 
road  in  front  of  the  house.  Defendant  and  Stewart 
went  to  him.  He  was  so  drunk  that  he  fell  from  his 
horse,  but  insisted  on  going  to  Goodwin's,  refusing 
to  go  into  defendant's  house,  saying  that  his  wife  was 
in  there,  and  that  he  had  business  at  Goodwin's.  Ac- 
cording to  defendant's  testimony,  he  and  Stewart 
walked  beside  the  father,  who  rode  part  of  the  time 
and  walked  part  of  the  time,  until  they  reached  Good- 
win's, where  the  father  lay  on  the  floor. 

Goodwin  testified  for  defendant  that  he  brought 
BoUie  Kivett  to  his  house  that  night  from  Franklin 
Junction,  a  distance  of  six  or  seven  miles,  because  he 
wanted  to  see  him  about  renting  Kivett  some  land, 
about  thirty  acres,  not  cultivated  and  in  the  bottom 
with  some  brush  on  it.  Kivett  was  in  the  employ  of 
the  railroad  at  the  round  house,  and  was  of  kin  to  de- 
fendant. The  next  morning  Goodwin  took  Kivett  to 
the  house  of  the  latter 's  father,  a  distance  of  four  or 
five  miles.  The  land  was  not  leased  to  Kivett.  Shortly 
after  the  death  of  Smith,  Kivett  was  arrested  under 
an  information  charging  him  wth  the  forgery  of  his 
father-in-law's  name  sometime  before  to  the  amount 
of  $4000,  under  which  charge  he  has  not  been  im- 
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prisoned  or  tried.  Goodwin  further  testified  that  after 
he  got  to  his  home  with  Kivett,  he  went  into  Boons- 
boro,  at  Kivett 's  request,  and  telephoned  to  Noble 
Peacher  to  come  to  his  house.  Peacher  was  about 
fifteen  years  old,  and  had  lived  at  Enoch  Bobbitt's  for 
nine  years  until  he  had  recently  gone  to  Clay  Bob- 
bitt's,  another  son  of  Enoch. 

Peacher  reached  Goodwin^s  about,  seven  or  eight 
o'clock.  The  defendant,  Stewart,  Peacher  and  Kivett 
played  cards  and  drank  some  whiskey.  Goodwin  testi- 
fied that  defendant  and  Stewart  left  his  house  about 
ten  o'clock  that  night,  and  that  soon  after  they  left, 
he  showed  Kivett  and  Peacher  into  the  same  room  with 
Enoch  Bobbitt,  all  sleeping  in  the  s^me  bed,  and  that 
they  were  there  in  bed  when  later  on  the  telephone 
rang  and  some  one  said  on  the  wire  that  Smith  was 
killed. 

The  above  facts  as  to  why  the  persons  were  at 
Goodwin's  are  established  by  the  testimony  for  the 
defendant.  The  defendant's  brief  concedes  that  the 
persons  who  killed  Smith  and  set  fire  to  his  house 
went  from  Goodwin's  house  to  do  the  deed  and  asserts 
that  those  persons  were  Rollie  Kivett  and  Noble 
Peacher. 

Mrs.  Smith,  the  widow,  testified  that  it  was  about 
midnight  when  they  went  to  bed.  After  they  had  been 
in  bed  not  over  fifteen  minutes,  she  saw  a  light.  She 
thought  her  son  and  Mr.  Sartain  had  gone  with  lan- 
terns to  see  about  the  horses.  Then  she  saw  a  bigger 
light,  and,  jumping  up,  she  cried,  ^'The  house  is  on 
fire!"  Her  husband  started  out  and  then  turned  back 
and  got  his  pistol.  His  wife  opened  the  door  and 
passed  out  on  the  porch,  and  he  passed  her  on  the 
porch  out  on  to  the  ground.  She  testified:  '*I  was 
trying  to  knock  the  pole  down  off  the  house.  There 
had  been  a  handkerchief  tied  on  the  pole  and  it  was 
saturated  in  coal  oil,  and  a  lot  of  waste  thrown  up  on 
the  roof,  which  was  saturated  in  coal  oil,  and  I  was 
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trying  to  knock  it  down,  and  he  looked  up  over  his 
shoulder  and  said,  *  Don't  knock  it  down,'  and  just 
then  he  was  shot  and  fell  and  riz  up  and  said,  'Oh! 
they  have  shot  me.'  I  saw  the  glimpse  of  the  man 
who  fired  the  last  shot,  I  could  not  tell  who  it  was. 
We  found  an  old  sack  up  there  on  the  waste,  and  there 
was  coal  oil  spilled  on  the  floor  where  they  had  sat- 
urated the  waste. 

''Q.  Did  you  see  those  after  you  had  knocked  the 
pole  down  or  before!  A.  It  was  before,  because  we 
got  the  fire  down  after  the  last  short  was  fired.  Q. 
Did  you  see  them  on  the  ground  after  they  had  been 
knocked  down  I  A.  Yes,  sir.  Q.  That  was  after 
the  pole  had  been  knocked  down!  A.  I  knocked  the 
pole  down  myself  and  my  son  got  a  ladder  and  taken 
a  bucket  of  water  and  put  it  on  the  fire  and  dashed 
the  things  off.'' 

On  cross-examination :  ''At  the  time  you  knocked 
the  pole  down  there  was  something  on  the  pole  burn- 
ing, and  something  on  the  roof  burning!  A.  Yes,  sir, 
and  it  caught  a  little  in  the  roof,  but  the  waste  and 
the  sack  was  burning  more  than  the  rool  The  roof 
was  burning.  Q.  You  didn't  set  the  house  afire  by 
knocking  the  pole  down!  A.  No,  sir,  it  is  reasonable 
that  I  didn't  set  the  house  afire.  They  got  up  there 
and  put  the  water  on  and  it  didn't  burn  after  that. 
They  dashed  the  water  on  and  that  knocked  the  sack 
off.  There  was  a  place  burned  in  the  roof.  I  could 
not  say  whether  the  shingles  were  burned  into." 

Vaughn  Smith,  on  cross-examination  by  defendant, 
said:  "Q.  You  don't  know  of  your  own  knowledge 
who  set  this  house  afire!  A.  No,  sir.  Q.  Was  the 
roof  burned!  A.  It  was  afire  and  I  put  it  out.  Q. 
Did  you  look  at  it  the  next  morning!  A.  Yes,  sir. 
Q.  State  whether  the  shingles  were  charred!  A.  Yes, 
sir.  Q.  Was  there  a  hole  burned  in  the  roof!  A. 
Not  through,  no,  sir.  Q.  This  fire,  as  I  understand  it, 
was  put  on  the  porch  about  half-way  up  to  the  L, 
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was  it  not,  close  to  the  edgef  Close  to  the  back  edge 
of  the  porch f    A.    Yes,  sir." 

RoUie  Kivett  testified:  '*We  took  a  pole  and  tied 
some  waste  on  it  and  saturated  it  with  coal  oil.  And 
then  we  had  a  meal  sack  and  saturated  that  with  coal 
oil  and  one  hung  the  sack  on  the  pole  and  laid  it  up 
on  the  roof,  and  Joe  Stewart  struck  a  match  to  the 
waste  with  the  oil  on  it  and  laid  it  over  on  the  sack, 
and  we  went  out  of  the  yard  then.  The  sack  was 
found  to  be  marked  with  the  letter  B." 

The  State's  evidence  tended  to  show  that  the 
tracks  of  four  men  were  found  going  from  the  direction 
of  Smith's  house  towards  Boonsboro  until  they  got 
on  to  the  hill  near  the  rye  field,  where  they  divided 
two  and  two,  one  pair  going  on  towards  Goodwin's 
and  the  other  pair  was  not  followed. 

Rollie  Kivett  testified  that  on  February  16,  1907, 
he  talked  with  defendant,  at  Franklin  Junction,  when 
defendant  told  him  that  his  father  was  in  a  law  suit 
with  Smith  and  wanted  him  (defendant)  to  bum 
Smith's  house,  and  would  give  defendant  twenty  dol- 
lars to  burn  it,  and  that  defendant  would  give  witness 
half  of  it  to  go  with  him,  and  when  defendant  started 
to  leave  said  he  would  call  the  liveryman,  Mr.  Black, 
and  tell  him  that  the  trade  was  all  right  and  for  wit- 
ness to  come  ahead  and  he  thought  the  old  man  would 
give  witness  twenty  dollars.  Mr.  Black  testified  that 
defendant  did  call  him  over  the  telephone  and  told 
him  to  tell  Kivett  the  trade  was  all  right,  about  a 
week  and  a  half  before  the  killing.  Kivett  further 
testified  that  Enoch  Bobbitt  at  various  times  insisted 
that  the  witness  come  and  help  him  bum  Smith's 
house,  and  that  on  March  3  he  tried  to  get  witness  to 
come  and  offered  him  twenty  dollars,  and  part  of  the 
insurance  if  he  got  any.  That  on  March,  18,  Enoch 
Bobbitt,  the  defendant  being  present,  at  Boonsboro, 
wanted  witness  to  go  with  Everett  that  night  to  bum 
the  house,  and  said  to  witness,  *'I  am  going  to  send 
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for  you  and  if  you  don't  come  I  am  going  to  prosecute 
you  for  forgery."  That  later  that  day  Goodwin  came 
to  his  house  and  said  to  him  that  old  man  Bobbitt  had 
sent  after  witness  to  help  Everett  Bobbitt,  Joe  Stew- 
art and  Noble  Peacher  bum  Smith's  house.  That 
Goodwin  said  the  old  man  would  give  witness  fifty 
dollars,  and  if  witness  did  not  come  he  would  be  pros- 
ecuted. That  Goodwin,  to  induce  witness's  wife  to 
consent  for  hun  to  go,  told  her  that  he  wanted  witness 
to  make  a  land  deal  for  him,  and  he  would  give  wit- 
ness fifty  dollars  and  the  wife  a  silk  dress.  That 
they  got  to  Goodwin's  house  about  eight  o'clock,  they 
played  cards,  drank  some  whiskey,  until  between 
eleven  and  twelve  o'clock,  when  witness,  defendant, 
Peacher  and  Stewart  went  to  Smith's,  set  fire  to  the 
house  and  killed  him,  then  ran  away  to  the  southwest 
near  the  rye  field  where  they  divided  as  above  stated. 
That  witness  took  the  waste  with  him  from  Franklin 
Junction. 

Noble  Peacher  testified  that  he  had  lived  with 
Enoch  Bobbitt  for  about  nine  years  and  until  about 
tw^o  weeks  before  the  killing,  when  he  had  gone  to  Clay 
Bobbitt 's.  He  was  in  Boonsboro  that  afternoon,  and 
got  some  coal  oil  and  left  it  at  Goodwin's,  then  took 
Mrs.  Enoch  Bobbitt  up  to  Everett  Bobbitt 's,  then  went 
hack  to  Clay  Bobbitt 's,  and  thence  to  Goodwin's.  That 
they  played  cards  at  Goodwin's,  and  talked  about  burn- 
ing or  scaring  Smith  out,  the  defendant,  Stewart, 
Kivett,  Goodwin  and  Enoch  Bobbitt  being  present. 
About  ten  or  eleven  o'clock  they  went  out  on  the  porch, 
got  the  coal  oil  and  a  sack  and  waste,  and  Kivett  went 
to  the  bam  and  got  some  whiskey,  and  that  Stewart, 
Kivett,  the  witness  and  defendant  left  Goodwin's  and 
went  over  to  Smith's  house  to  bum  it.  On  the  way 
over  they  cut  a  pole;  witness  was  sent  south  of  the 
garden,  which  was  south  of  the  house,  to  attract  the 
dog.  After  the  fire  was  started  and  Smith  killed,  they 
ran  back  to  where  they  had  cut  the  pole  near  the  tj^ 
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field  and  separated,  witness  and  Kivett  going  back  to 
Good\5nin's  and  to  bed,  and  the  defendant  and  Stewart 
going  another  way.  Peacher  pleaded  guilty  to  arson 
in  connection  with  this  oflfense  and  was  sent  to  the 
reform  school  and  was  out  by  good  behavior  at  the 
time  of  trial. 

On  the  trial,  the  defendant,  Goodwin  and  Stew- 
art all  denied  any  connection  with  the  crime.  Defend- 
ant testified  that  he  and  Stewart  got  home  about  fif- 
teen minutes  after  eleven  and  went  to  bed  together  up- 
stairs; and  that  about  two  o'clock  his  mother  or  wife 
called  him  and  he  dressed  and  went  downstairs  to  the 
telephone  and  was  told  that  Smith  had  been  killed,  and 
defendant's  mother  asked  him  to  have  the  telephone 
call  up  Goodwin's  to  see  if  her  husband  was  there. 

There  was  much  evidence  as  to  the  good  charac- 
ter of  the  defendant,  and  the  bad  character  of  Rollie 
Kivett  and  Peacher.  Several  witnesses  for  the  State 
testified  that  there  were  tracks  made  by  four  people 
going  from  Smith's  that  night.  Sheriff  Gibson,  who 
had  been  such  for  five  or  six  years  before  the  offense, 
testified  that  he  got  to  Smith's  about  eight  o'clock  the 
next  morning  and  found  two  tracks  in  the  ash  pile, 
and  that  he  followed  those  tracks  ''down  in  the  horse 
road  and  then  two  tracks  joined  them  and  they  crossed 
the  branch  and  up  Ihe  hill  and  then  two  tracks  went 
across  the  field,"  and  that  two  tracks  were  lost  in 
the  leaves  on  top  of  the  hill.  Several  witnesses  for 
defendant  testified  that  there  were  only  two  tracks 
going  from  the  Smith  house. 

The  appellant  strongly  insists  that  he  was  not 
permitted  by  the  trial  court  to  fully  cross-examine  some 
of  the  witnesses  for  the  State.  We  will  state  the  facts 
as  to  such  matters  in  the  course  of  our  opinion. 

The  instructions  so  far  as  necessary  to  be  stated 
were  as  follows : 

''2.  The  court  instructs  the  jury  that  if  you  be- 
lieve from  the  evidence  that  the  defendant,  Everett 


Digitized  by 


Google 


VOL.  242,  APRIL  TERM,  1912.  285 

state  V.  Bobbitt 

Bobbitt,  at  Howard  county,  Missouii,  entered  into  a 
conspiiacy,  agreement  and  common  design  with  Rol- 
lie  D.  Kivett,  Noble  Peacher,  Robert  Goodwin,  Joe 
Stewart  and  J.  E.  Bobbitt,  or  any  of  them,  to  set  fire 
to  the  dwelling  house  of  Franklin  Smith,  and  that 
thereafter  one  of  said  persons  who  had  entered  into 
such  conspiracy  and  agreement,  did,  in  prosecution 
thereof  and  according  to  said  common  design  and  while 
acting  in  concert  with  the  defendant,  Everett  Bob- 
bitt, at  any  time  within  three  years  prior  to  the  30th 
day  of  January,  1908,  unlawfully,  maliciously  and  felo- 
niously set  fire  to  the  dwelling  house  of  said  Franklin 
Smith,  in  Howard  county,  Missouri,  and  that  there 
was  in  said  dwelling  house  at  the  time  a  human  being, 
although  you  may  believe  that  the  defendant  was  not 
present  at  the  time  said  house  was  set  fire  to,  you 
should  find  the  defendant  guilty  as  charged  in  the  in- 
formation and  assess  his  punishment  at  imprisonment 
in  the  penitentiary  for  a  term  of  not  less  than  five 
years." 

**3.  The  court  instructs  the  jury  that  the  only 
question  for  you  to  pass  upon  in  this  case  is  the  guilt 
or  innocence  of  the  defendant,  Everett  Bobbitt,  and 
you  should  consider  the  guilt  of  RoUie  D.  Kivett  and 
Noble  Peacher  only  as  affecting  their  credibility  as 
witnesses." 

*'9.  The  court  instructs  the  jury  that  if  from  all 
the  evidence  you  believe  the  defendant  was  elsewhere 
than  the  place  of  the  alleged  burning  at  the  time  there- 
of and  you  have  a  reasonable  doubt  of  the  presence 
of  the  defendant  at  the  time  and  place  of  said  alleged 
burning,  you  should  acquit  him  unless  you  further  be- 
lieve from  all  the  evidence  beyond  a  reasonable  doubt 
that  the  defendant  was  a  party  to  a  conspiracy  to  burn 
the  dwelling  house  of  Franklin  Smith  and  guilty  un- 
der the  other  instructions  of  the  court." 

''11.  The  court  instructs  the  jury  that  the  de- 
fendant is  a  competent  witness  in  his  own  behalf  and 
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his  testimony  is  to  be  weighed  by  the  same  rules  that 
govern  the  testimony  of  other  witnesses,  but  in  de- 
termining the  weight  to  be  given  his  testimony  you 
may  take  into  consideration  the  fact  that  he  is  the  de- 
fendant in  the  case  and  his  interest  in  the  result  of 
the  trial." 

The  defendant  asked,  and  the  court  refused,  the 
following  instructions : 

'*3.  The  court  instructs  the  jury  that  the  State 
has  submitted  this  case  on  two  theories.  The  first  be- 
ing that  the  defendant  was  actually  present  and  par- 
ticipated in  the  crime.  To  this  theory  the  defendant 
interposes  the  defense  known  in  law  as  an  alibi,  that 
is,  that  the  defendant  was  at  another  place  at  the  time 
of  the  commission  of  the  crime,  and  the  court  instructs 
the  jury,  that  such  defense  is  as  proper  and  as  legit- 
imate, if  proved,  as  any  other,  and  all  the  evidence 
bearing  on  that  point  should  be  carefully  considered 
by  the  jury;  and  if  in  view  of  all  the  evidence,  the 
jury  have  a  reasonable-  doubt  as  to  whether  the  de- 
fendant was  in  some  other  place  when  the  crime  was 
committed,  they  should  give  the  defendant  the  bene- 
fit of  the  doubt  and  acquit  him.'' 

**6.  The  court  instructs  the  jury  that  if  after 
considering  all  the  evidence  in  this  case  you  entertain 
a  reasonable  doubt  as  to  whether  the  offense  charged 
was  committed  by  the  defendant  or  some  other  person 
or  persons  in  no  way  connected  with  defendant  you 
should  acquit  the  defendant. 

''And  you  are  further  instructed,  that  it  is  the 
law  that  although  it  may  be  positively  proved  that  one 
of  the  two  or  more  persons  committed  a  crime,  yet 
if  there  is  any  reasonable  doubt  as  to  which  is  the 
guilty  party,  this  defendant  must  be  acquitted." 

I.  Instruction  numbered  2  for  the  State  is  a  clear 
statement  of  the  law  as  applicable  to  the  evidence. 
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n.  Instruction  nnmbered  3  is  substantially  the 
same  as  one  given  on  the  former  trial  which  was  held 
not  erroneous. 

in.  Instruction  numbered  9  given  for  the.  State 
on  the  subject  of  alibi  is  challenged  as  not  being  '*as 
full  and  complete  as  defendant  was  entitled  to/'  and 
defendant  insists  that  his  instruction  numbered  3 
should  have  been  given.  The  refused  instruction  left 
entirely  out  of  view  the  question  as  to  whether  de- 
fendant was  in  a  conspiracy  to  burn  Smith's  house, 
and  was  properly  refused  on  that  ground,  as  clearly 
shows  in  the  former  opinion  in  the  case.  The  first 
part  of  instruction. 9  is  not  happily  expressed,  but  we 
feel  sure  that  it  did  not  mislead  the  jury,  and  no  com- 
plaint is  made  in  defendant's  brief  of  that  part  of  the 
instruction. 

IV.  Appellant  contends  that  there  should  have 
been  given  an  instruction  on  the  subject  of  attempt  to 
commit  arson.  We  have  fully  set  out  the  e\ddence 
bearing  on  the  question  at  the  last  trial,  and  a  compar- 
ison of  the  evidence  with  the  evidence  of  the  former 
trial  will  show  that,  whereas  at  the  first  trial  the  evi- 
dence left  it  uncertain  whether  Mrs.  Smith,  in  knock- 
ing down  the  pole,  caused  the  burning  sack  and  waste 
to  fall  on  the  roof  from  the  pole,  the  evidence  at  the 
last  trial  is  clear  to  the  eflfect  that  the  burning  sack 
was  on  the  roof  before  the  attempt  to  knock  the  pole 
down. 

Section  4895,  Revised  Statutes  1909,  provides: 
*'No  person  shall  be  convicted  of  an  assault  with  an 
intent  to  commit  a  crime,  or  any  other  attempt  to  com- 
mit any  offense,  when  it  shall  appear  that  the  crime 
intended  or  the  offense  attempted  was  perpetrated  by 
such  person  at  the  time  of  such  assault,  or  in  pursu- 
ance of  such  attempt,'* 
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In  State  v.  BeU,  194  Mo.  1.  c.  267,  it  was  held: 
**  Giving  full  credit  to  the  testimony  for  the  State,  it 
seems  perfectly  plain  that  the  defendant  was  guilty 
of  rape,  but  he  was  neither  tried  nor  convicted  of  that 
oflfe»se,  but  merely  of  an  attempt  to  commit,  which  the 
statute  positively  forbids.''  To  the  same  effect  are 
State  V.  White,  35  Mo.  500;  State  v.  Lacey,  111  Mo. 
513,  and  State  v.  Scott,  172  Mo.  536. 

V.  Rollie  Bavett  testified  that  on  March  18,  Enoch 
Bobbitt  threatened  that  if  the  witness  did  not  help 
burn  the  house  he  would  be  prosecuted  for  forgery; 
and  that  when  he  was  arrested,  after  the  death  of 
Smith,  the  arrest  was  not  for  murder  or  arson,  but 
for  forgery.  That  when  arrested  he  was  taken  to 
the  oflSce  of  Mr.  Walker,  the  prosecuting  attorney, 
where  witness  was  told  that  he  was  charged  with  for- 
gery, and  asked  by  Mr.  Walker  if  he  did  not  want  to 
make  a  statement  about  the  Smith  matter.  Witness 
told  Mr.  Walker  that  he  was  not  in  the  Smith  matter, 
and  knew  nothing  about  it.  Mr.  Walker  said  to  Kiv- 
ett  that  he  thought  he  was  in  it  and  told  Kivett  to 
think  it  over,  and  that  if  he  (Kivett)  wanted  to  make 
a  statement,  he  (Walker)  would  come.  That  witness 
told  the  sheriff,  and  that  Mr.  Walker  came,  and  wit- 
ness made  his  statement,  and  that  the  forgery  case 
had  never  been  called  for  trial.  That  witness  was  out 
under  bond.  Complaint  is  made  that  the  trial  court 
did  not  allow  a  full  cross-examination  of  Kivett  as  to 
the  pendency  of  the  forgery  case  against  him,  and  the 
failure  to  prosecute  him  for  murder  or  arson  or  for- 
gery. 

We  find  that  the  evidence  fully  showed  the  facts 
above  stated.  We  find  that  the  bill  of  exceptions  no- 
where shows  that  any  attempt  was  made  to  prove  that 
Kivett  was  promised  anything  further  than  the  above 
facts  tend  to  show.  The  cross-examination  was  long 
and  contains  many  questions  which  were  proper  and 
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which  were  excluded  because  they  had  already  been 
answered.  So  in  the  cross-examination  of  Kivett  and 
Peacher  as  to  their  various  contradictory  statements 
in  the  various  trials  growing  out  of  the  matter.  Tak- 
ing the  examinations  as  a  whole,  they  fully  covered  the 
ground  and  clearly  showed  glaring  contradictions  in 
the  testimony  of  those  witnesses,  and  the  jury  evi- 
dently would  not  have  convicted  on  their  evidence  had 
it  not  been,  in  the  essential  facts,  corroborated  so 
strongly  by  the  undisputed  facts  in  the  case. 

Those  undisputed  facts  are  as  follows:  Defend- 
ant's mother  was  a  Kivett  and  related  to  the  witness 
Rollie  Kivett;  Peacher  had  grown  up  in  the  house  of 
defendant's  father,  and  defendant  must  have  known 
him  as  few  could  have  known  him.  Defendant,  with 
Stewart,  had  taken  his  father,  who  was  so  drunk  as 
to  fall  off  his  horse,  from  defendant's  own  home  where 
defendant's  mother  was,  a  distance  of  three  and  a  half 
miles,  to  Robert  Goodwin's,  because  the  father  had 
business  there.  When  they  got  to  Goodwin's,  they 
met  Kivett  and  Peacher.  Defendant's  brother-in-law, 
Goodwin,  had  gone  five  or  six  miles  to  Franklin  Junc- 
tion to  bring  Kivett  to  his  house  on  a  land  deal  which 
never  took  place  and  existed  only  in  pretense.  Good- 
win also  went  into  Boonsboro  and  telephoned  Peacher 
to  come  to  his  house.  Goodwin  also  had  every  chance 
to  know  all  about  Kivett  and  Peacher.  All  held  them- 
selves on  a  level  that  night  in  a  game  of  cards,  and  in 
the  indulgence  in  liquor  which  is  so  dangerous  when 
men  are  entering  upon  an  enterprise  the  end  of  which 
cannot  be  clearly  foreseen.  Enoch  Bobbitt 's  wife  did 
not  sleep  with  him  that  night.  She  was  at  defendant's. 
Her  place  in  her  husband's  bed  was  taken  by  Kivett 
and  Peacher.  During  the  night  those  two  were  at 
Smith's  house  engaged  in  the  crime  there  committed, 
and  later  on  were  again  in  Enoch  Bobbitt 's  bed,  and 
their  going  and  coming  had  not  been  noted  by  Good- 
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win  who  had  brought  them  to  his  house.  Enoch  Bob- 
bitt was  in  a  law  suit  against  Smith.  He  had  made 
numerous  and  dire  threats  against  him.  Neither  Kiv- 
ett  nor  Peacher,  bad  as  they  might  be,  was  shown  to 
have  anything  against  Smith.  There  was  strong  evi- 
dence, including  that  of  the  experienced  sheriff  of  the 
county,  that  there  were  tracks  of  four  people  going 
away  from  Smithes  house  that  night. 

VI.  The  witness  Peacher  had  pleaded  guilty  to 
the  charge  of  arson  in  connection  with  the  burning  of 
Smith's  house  and  had  been  paroled  from  the  Beform 
School,  and  later  discharged  frofti  his  parole.  He  was 
asked  on  cross-examination  as  follows:  ^*How  long 
was  that  [his  discharge]  after  the  trouble  you  had  at 
the  Whitehall  Christmas  tree?  State's  counsel:  We 
object.  The  objection  was  sustained.  When  were  you 
dismissed  from  the  Beform  School?  A.  July  18, 1908. 
Q.  The  following  Christmas  was  you  at  a  party  at 
Whitehall  school  house?  A.  I  was.  Q.  Was  there  a 
racket  there?  By  State's  counsel:  We  object  to  that 
as  improper.  By  defendant's  counsel :  My  contention 
is  that  this  is  cross-examination  of  a  witness  and  this 
is  an  important  State's  witness  and  I  have  a  right  to 
ask  him  anything  that  would  affect  his  credibility.  The 
rule  in  this  State  gives  a  great  deal  of  latitude.  By  the 
court:  Any  conduct  on  the  part  of  the  witness  that 
would  indicate  that  he  is  so  degraded  that  it  •would 
affect  his  truthfulness,  you  could  ask  him.  You  might 
ask  him  something  that  would  affect  his  credibility. 
I  don't  know  what  you  are  bringing  out.  By  State's 
counsel:  You  can  prove  a  general  reputation  for  im- 
morality and  so  forth,  but  not  a  specific  act.  By  the 
court:    Objection  sustained." 

We  will  not  examine  the  propriety  of  the  above 
rulings.  The  affair  at  the  Whitehall  school  house  was 
spoken  of  by  defendant's  counsel  as  a  ** racket."  No 
further  showing  of  its  character  appears.    Peacher 
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was  already  known  as  a  participant  in  the  arson  and 
murder.  He  had  pleaded  guilty  and  had  been  in  the 
Eeform  School. 

No  question  was  asked  or  statement  made  which 
directly  showed  or  implied  that  the  witness  had  done 
anything  at  the  schoolhouse  that  would  tend  to  im- 
peach his  credibility.  What  was  the  ** trouble'*  spoken 
of  in  one  question  and  the  ^'racket'*  spoken  of  in 
another?  No  question  asked  of  the  witness  indicated 
whether  he  was  an  innocent  or  guilty  participant  in 
the  trouble.  We  are  aware  that  on  cross-examination 
counsel  is  not  required  to  state  what  he  expects  to 
prove  by  the  witness.  That  would  too  often  defeat  the 
purposes  of  cross-examination.  The  fact  sought  to  be 
dragged  from  the  witness  in  this  case  was  not  a  con- 
cealed one  known  only  to  the  witness.  A  ** racket*' 
at  a  Christmas  tree  at  the  schoolhouse  was  likely  to 
be  known  to  many,  and  defendant's  counsel  knew 
enough  of  them  to  indicate  to  him  the  degree  of  the 
witness's  culpability  therein,  yet  he  has  brought  this 
case  here  on  appeal  without  a  word  in  the  record  to 
indicate  that  the  answer  to  the  questions  asked  would 
have  in  any  way  benefited  the  defendant  or  impeached 
the  witness.  It  would  have  been  easy  for  counsel  to 
have  asked  a  question  which  would  have  implied  such 
an  answer  as  would  discredit  the  witness.  Yet  he  did 
not  do  so.  We  cannot  reverse  this  case  and  send  it 
back  for  the  development  of  a  fact  that  has  not  even 
impliedly  been  declared  to  exist. 

As  said  by  Wigmore  on  Evidence,  sec.  1368,  **The 
process  of  cross-examination  is  invaluable."  In  sec- 
tion 1367,  he  says,  *'It  is  beyond  any  doubt  the  great- 
est legal  engine  ever  invented  for  the  discovery  of 
truth."  Also  in  section  1368,  *' Cross-examination 
then  .  .  .  has  for  its  first  utility  the  extraction  of  the 
remaining  qualifying  circumstances,  if  any,  known  to 
the  witness,  but  hitherto  undisclosed  by  him.  The 
facts  which  diminish  and  impeach  the  personal  trust- 
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worthiness  or  credit  of  tbe  witness  will  also,  in  every 
likelihood,  have  remained  undisclosed  on  the  direct  ex- 
amination. These  it  is  the  further  function  of  the 
opponent's  examination  to  extract. '^ 

It  is  said  that  the  **  largest  possible  scope '*  should 
be  given  to  cross-examination,  that  scope  being  left 
chiefly  to  the  discretion  of  the  trial  court.  We  can- 
not say  that  such  discretion  has  been  abused  in  this 
case. 

The  witness  Peacher  on  cross-examination  testi- 
fied as  follows: 

'*Q.  Did  anybody  talk  to  you  about  your  testi- 
mony, what  it  was  to  be?  A.  I  talked  to  Mr.  Prosser 
and  Mr.  Walker. 

'*Q.    Were  they  both  in  the  room?    A.  Yes,  sir. 

**Q.  Did  Prosser  get  mad  at  you?  A.  I  don't 
know  that  he  did. 

'*Q.  Did  he  abuse  you?  A.  I  don't  know  that  he 
did. 

**Q.    Did  he  threaten  you? 

*  *  By  State 's  counsel :  We  object. ' '  Which  objec- 
tion was  sustained. 

We  cannot  understand  why  that  objection  was 
made.  It  should  have  been  overruled.  But  we  are 
not  prepared  to  reverse  the  case  on  that  ground.  The 
witness  was  already  thoroughly  discredited  with  the 
jury.  It  was  as  hard  to  impeach  him  further  as  it  was 
to  '*gild  refined  gold." 

The  only  thing  which  gave  credit  to  the  testimony 
of  either  Kivett  or  Peacher  was  the  thorough  corrobo- 
ration of  the  substantial  and  necessary  facts  testified 
to  by  them  by  the  unquestioned  facts  in  the  case. 

The  point  made  that  threats  by  Enoch  Bobbitt 
were  shown  in  evidence  prior  to  the  foundation  of  the 
alleged  conspiracy  is  not  borne  out  by  the  record.  The 
cross-examination  of  Goodwin  did  not  violate  the  rule 
excluding  statements  by  a  co-conspirator  in  reference 
to  the  transaction  after  the  termination  of  the  conspir- 
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acy.    He  was  simply  cross-examined  as  to  his  taking 
Kivett  home  the  next  morning. 

There  have  heen  two  convictions  of  this  defendant 
of  this  charge.  We  do  not  see  how  a  different  result 
could  be  reached  on  another  trial.  We  do  not  think 
that  reversible  error  has  been  committed,  and  the 
judgment  is  aflSrmed.  Blair,  C,  having  been  of  coun- 
sel, not  sitting. 

PEB  CUEIAM.— The  foregoing  opinion  of  Roy, 
C,  is  adopted  as  the  opinion  of  the  court.  All  the 
judges  concur. 


THE  STATE  ex  rel.  BUCHANAN  COUNTY,  Appel- 
lant,  V.  JOHN  F.  IMEL,  Judge  of  Probate  Court. 

In  Banc,  April  23,  1912. 

1.  COUNTY  OFFICERS:  Probate  Judges:  Constitutional  Pro- 
vision. Section  12  of  article  9  of  the  Constitution,  declaring  that 
"the  General  Assembly  shall,  by  law  uniform  in  its  operation, 
provide  for  and  regulate  the  fees  of  all  county  officers,  and  for 
this  purpose,  may  classify  the  counties  by  population,"  does  not 
include  probate  Judges;  and  for  two  reasons:  first,  the  words 
"county  officers"  in  a  restricted  and  precise  sense  mean  the 
officers  by  whom  the  county  performs  its  usual  political  func- 
tions of  government,  and  a  probate  court  does  not  perform  any 
governmental  functions,  but  its  functions  are  judicial  and  are 
to  administer  the  laws  pertaining  to  the  estates  of  deceased 
persons,  minors  and  -persons  of  unsound  mind ;  and,  second, 
the  section  is  found  in  the  article  of  the  Constitution  entitled 
••Counties,  Cities  and  Towns,"  and  relates  to  those  things  only, 
and  nothing  is  found  therein  referring  to  probate  judges,  their 
duties  or  compensation;  and  applying  the  rule  that  the  meaning 
of  words  in  a  statute  or  constitution  is  to  be  ascertained  by  an 
examination  of  its  context,  it  is  apparent  that  the  words  "county 
officers"  were  not  intended  to  include  probate  judges.  [Over- 
ruling Henderson  v.  Koenig,  168  Mo.  356.] 

EM,  by  WOODSON,  J.,  dissenting,  (1)  that  a  probate  judge  is 
a  part  of  the  government,  and  to  declare  him  not  to  be  a 
county  officer  is  in  effect  to  make  him  a  State  officer,  and 
in  effect  also  to  hold  that  sheriffs,  circuit  clerks  and  jus- 
tices of  the  peace  are  not  county  officers;  and  (2)  that  it 
has  been  the  universal  opinion  of  the  bench  and  bar  for 
almost  a  century  that  probate  judges  were  county  officers. 
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2.  :  :  Feci  and  Compensation:  Constitutional  Stat- 
ute: Sec  10695,  R.  S.  1909.  Section  10695,  Revised  Statutes 
1909,  requiring  each  probate  Judge  to  keep  a  true  and  correct  ac- 
count of  all  fees  annually  earned  and  collected  by  him  and  that 
"wheneyer,  after  deducting  all  reasonable  and  necessary  ex- 
penses for  clerk  hire,  the  amount  of  fees  collected  in  any  one 
calendar  year  by  or  for  any  one  probate  judge,  during  his  term 
of  office  and  irrespective  of  the  accrual  of  such  fees,  shall  ex- 
ceed a  sum  equal  to  the  annual  compensation  provided  by  law 
for  a  judge  of  the  circuit  court  having  jurisdiction  in  such 
county,  then  it  shall  be  the  duty  of  such  probate  judge  to  pay 
such  excess  less  ten  per  cent  thereof  into  the  treasury  of  the 
county,  for  the  benefit  of  the  school  fund,  is  constitutional. 
[WOODSON  and  GRAVES,  JJ.,  dissenUng.] 

3.  '  ; :  :  :  :  Title:  To  Repeal  Exist- 
ing Section,  The  title  of  a  bill  which  is  "An  Act  to  repeal  sec-^ 
tion  3240,  chapter  27,  article  1,  of  the  Revised  Statutes  of  1899, 
relating  to  fees;  and  to  enact  a  new  section  in  lieu  thereof,  to 
be  known  as  section  3240,"  complies  with  section  28  of  article 

'  4  of  the  Constitution,  requiring  the  subject  of  each  bill  to  be 
clearly  expressed  in  its  title.  The  title  to  a  bill  which  desig- 
nates and  repeals  a  certain  section  of  the  Revised  Statutes  is 
ample  notice  to  members  of  the  General  Assembly  that  the  new 
section  enacted  in  lieu  thereof  would  deal  with  the  same  Bub- 
Ject;  besides,  the  said  title  contained  a  recital  that  the  new 
section  would  relate  to  fees. 


4.   :  :  :  :  :  :  Salaries  and 

Fees.  The  subject  of  salaries  is  germane  to  the  subject  of  fees, 
and  it  is  entirely  competent  for  the  General  Assembly  under  the 
title  of  a  bill  relating  to  the  fees  of  probate  judges  to  provide 
for  paying  them  a  salary  out  of  their  fees  and  requiring  that 
part  of  their  fees  in  excess  of  an  ascertainable  amount  to  he- 
paid  into  the  county  treasury  to  the  credit  of  the  school  fund. 
[WOODSONk^J.,  dissenting.] 

6. :  :  :    :    :    Estoppel:    Accepting 

Office  3nd  Collecting  Fees  Prescribed  by  Statute:  Excess.  A 
probate  judge  who  accepts  an  office  under  an  existing  statute 
requiring  that  the  excess  of  the  fees  collected  by  him  shall  be 
paid  into  the  public  treasury  and  who  assumes  to  act  under  the 
law  in  collecting  fees,  is  estopped  to  dispute  the  validity  of  that 
part  of  the  same  law  which  requires  him  to  pay  the  excess  into 
the  county  treasury.  He  cannot  treat  as  valid  that  part  of  the 
law  under  which  the  money  was  collected  and  dispute  the 
validity  of  that  part  of  the  same  law  which  prescribes  how  the 
fees  collected  shall  be  disbursed. 

Held,  by  WOODSON,  J.,  dissenUng,  (1)  that  the  right  of  the 
probate  judge  to  fees  was  created  by  one  law,  and  the  pro- 
vision requiring  him  to  pay  into  the  county  treasury  the 
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excess  of  fees  above  an  ascertainable  amount  was  a  subse- 
quent enactment,  and  the  two  are  separable,  and  when  a 
legal  right  is  created  by  a  valid  law  that  right  cannot  be 
taken  away  by  an  unconstitutional  act;  (2)  that  the  rule  of 
estoppel  ap9)lies  only  when  the  act  is  void  in  toto,  in 
which  case  the  officer  must  repudiate  it  in  ioio,  and 
cannot  be  heard  to  claim  the  benefits  of  the  void  act  while 
refusing  to  submit  to  the  burdens  imposed  by  it;  (3)  there 
was  no  agreement  by  respondent  to  pay  over  the  excess  of 
fees  imposed  by  the  void  act,  and  no  such  agreement  can 
be  implied  from  his  acceptance  of  the  office  and  the  filing 
of  his  bond;  and  (4)  the  invalid  part  of  section  10695  can 
be  separated  from  the  rest  and  be  held  to  be  void,  and  the 
balance  relating  to  the  fees  which  the  probate  Judge  may 
collect  for  his  services  be  sustained. 

6.   :  :  :  :  Sale  of  Justice:  Not  Pleaded. 

A  contention  that  the  law  which  prescribes  fees  as  the  com- 
pensation for  the  services  of  probate  Judges  and  requires  them 
to  pay  the  excess  above  an  ascertainable  amount  into  the 
county  treasury,  amounts  to  "a  sale  of  Justice"  and  is  therefore 
in  conflict  with  that  part  of  the  Constitution  which  declares 
that  justice  shall  be  administered  ''without  sale»  denial  or  de- 
lay," cannot  be  considered  unless  the  issue  is  made  a  part  of 
the  pleadings. 

Held,  by  WOODSON,  J.,  dissenting,  that  the  Legislature  has  no 
right  or  power  to  authorize  the  taxation  and  collection  of 
unreasonable  or  excessive  court  fees,  and  a  statute  which 
authorizes  .such  taxation  is  unconstitutional  and  void,  and 
amountfi  to  a  sale  of  Justice;  and  a  statute  which  authorizes 
the  imposition  of  certain  fees  as  compensation  for  services 
of  the  probate  Judge,  allows  him  to  retain  a  certain  portion 
thereof  and  requires  him  to  pay  the  excess  into  the  public 
treasury,  being  in  effect  a  legislative  authorization  to 
charge  more  for  his  services  than  they  are  worth,  is  such  a 
statute,  and  is  void  as  a  sale  of  Justice. 

Appeal   from  Buchanan  Circnit   Court, — Hon.  L.  J. 
Eastin,  Judge. 

Ebversed  {ivith  directions). 

C.  C.  Ferrell  for  appellant. 

(1)  All  enactments  of  the  Legislature  are  pre- 
sumed to  be  constitutional  until  the  contrary  is  made 
clearly  to  appear.    For  this  reason  the  burden  rests 
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upon  the  respondent  to  point  out  and  make  clear  to 
this  court  that  said  act  is  violative  of  the  Constitution. 
State  ex  rel.  v.  Williams,  232  Mo,  2;  State  ex  rel.  v. 
Mason,  153  Mo.  49;  State  ex  rel.  v.  Switzler,  143  Mo. 
317.  (2)  If  said  law  of  1905  is  unconstitutional,  re- 
spondent waived  his  right  to  take  advantage  of  it  by 
giving  a  bond  under  its  provisions,  thereby  declaring 
his  intention  to  accept  it.  When  he  gave  such  bond, 
he  agreed  with  the  county  to  accept  said  law,  as  the 
rule  by  which  he  and  the  county  should  determine  their 
respective  rights.  This  suit  is  upon  that  agreement, 
namely,  upon  respondent's  bond.  There  are  no  rea- 
sons of  public  policy  demanding  this  law  to  be  declared 
unconstitutional,  but  an  individual  is  asking  it  to  fur- 
ther his  property  interests.  Henderson  v.  Koenig,  192 
Mo.  690;  Stiepel  v.  Life  Assn.,  55  Mo.  App.  233;  State 
ex  rel.  v.  Messerly,  198  Mo.  351 ;  Merrill  v.  St.  Louis,  83 
Mo.  251;  Williams  v.  Kailroad,  153  Mo.  519;  Bishop 
on  Contracts  (1888),  sec.  792. 

George  P.  Webster,  C.  C.  Crow  and  Vinton  Pike 
for  respondent. 

(1)  The  Act  of  1905,  now  section  10695,  violates 
section  12  of  article  9  of  the  Constitution,  (a)  The 
only  classification  authorized  is  one  based  upon  the 
population  of  counties,  while  the  act  itself  classifies 
probate  judges,  or  the  compensation  to  be  received  by 
them,  on  other  conditions.  The  maxim  expressio 
unius  est  exclusio  alterius  is  applicable  to  constitu- 
tions as  well  as  to  statutes.  Cooley,  Const.  Lim.  (6 
Ed.),  pp.  78  and  93;  Page  v.  Allen,  58  Pa.  St.  338;  Peo- 
ple V.  Draper,  15  N.  Y.  544 ;  Railroad  v.  Railroad,  130 
U.  S.  25;  Henderson  v.  Koenig,  168  Mo.  369;  Ex  parte 
Arnold,  128  Mo.  264.  The  permissive  classification  ac- 
cording to  population  of  counties  was,  therefore,  a 
specific  prohibition  against  any  other  classification. 
A  probate  judge   is  a  county   ofiicer.   Henderson   v. 
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Koenig,  168  Mo.  356.  (b)  The  constitutional  com- 
mand is  that  the  compensation  shall  be  regulated  by  a 
law  uniform  in  its  operation,  but  this  act  is  not  uniform 
in  its  operation  because  it  does  not  work  out  uniform- 
ly in  the  several  counties,  owing  to  the  diflfering 
amounts  received  as  salaries  by  circuit  judges,  and 
the  varying  amount  of  fees  earned  in  the  several  pro- 
bate courts.  It  is  subject  to  constant  fluctuation,  be- 
cause every  legislature  and  every  county  court  can 
change  the  salary  of  a  circuit  judge.  The  word 
** operation,*'  as  used  in  this  portion  of  the  Constitu- 
tion means  ** working  out."  Crabb,  Eng.  Syn.,  p.  35; 
March,  Thesaurus  Die,  Title  ** Action-Effect;*'  Cen- 
tury Die,  Title  ** Operation;"  Anderson's  Law  Die,  p. 
734 ;  Geebrick  v.  State,  5  Iowa,  496;  Little  Rock  v.  Par- 
rish,  36  Ark.  166.  The  effect  of  the  statute  must  be 
uniform  upon  the  subject-matter.  It  cannot  operate 
upon  the  main  subjects  in  one  part  of  the  State  differ- 
ently than  it  operates  upon  the  same  subjects  in  other 
parts  of  the  State.  The  law  must  operate  uni- 
formly upon  the  subject-matter  in  every  part  of  the 
State,  and  only  when  it  does  that  will  it  comply  with 
this  provision  of  the  Constitution.  State  v.  Nelson, 
52  Oh.  St.  88;  Railroad  v.  Barnes,  2  N.  D.  310;  State 
ex  rel.  v.  Herrmann,  75  Mo.  340;  State  v.  Julow,  129 
Mo.  163.  (2)  The  Act  of  1905  is  unconstitutional  and 
void  for  failure  to  conform  to  the  requirements 
of  section  28  of  article  4  of  the  Constitution.  The 
title  of  the  Act  of  1905  was  simply  *'An  Act  to  repeal 
section  3240,  chapter  27,  article  1,  of  the  Revised  Stat- 
utes of  1899,  and  to  enact  a  new  section  in  lieu  thereof, 
to  be  known  as  section  3240. ''  But  the  act  itself  simply 
reenacted  old  section  3240,  which  provided  the  scale  of 
fees  to  be  charged  and  concerned  only  the  probate 
judge  and  the  persons  having  business  in  his  court, 
and  then  added  to  it  a  proviso  regulating  the  disposi- 
tion of  the  fees  diminishing  the  judge's  compensation, 
and  creating  a  revenue  for  the  school  fund  of  the  coun- 
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ties,  without  any  mention  of  these  purposes  in  the  title. 
For  this  reason  the  act  is  void.  Williams  v.  Railroad, 
233  Mo.  666;  Mobile  v.  Railroad,  124  Ala.  132;  People 
V.  Curry,  130  Cal.  82;  Pratt  v.  Brown,  135  CaL  649; 
Crowther  v.  Ins.  Co.,  85  Fed.  41 ;  Equitable  Co.  v.  Don- 
ohoe,  49  Atl.  372;  Henderson  Co.  v.  Alves,'122  Ky. 
46;  State  v.  S.  R.  Co.,  106  La.  553;  Stiefel  v.  May 
Ins.,  61  Md.  144;  Bank  v.  Auditor,  123  Mich.  511;  RaU- 
road  V.  Sprague,  69  Neb.  48;  State  v.  Sullivan,  73 
Minn.  378;  Railroad  v.  Smythe,  103  Fed.  376;  State  v. 
Railroad,  115  Ala.  250;  Hann  v.  Bedell,  67  N.  J.  L.  148. 
No  member  of  the  General  Assembly  reading  this  title 
would  be  struck  with  the  idea  that  the  new  act  was,  in 
addition  to  the  scope  of  the  old  act,  to  change  the  dis- 
position of  the  fees  charged,  to  limit  the  compensation 
of  the  judge  and  to  provide  a  revenue  for  the  school 
fund. 

BROWN,  J.— The  object  of  this  suit  is  to  de- 
termine the  constitutionality  of  that  part  of  section 
10695,  Revised  Statutes  1909,  which  provides  that  each 
probate  judge  in  this  State  shall  keep  a  true  and  cor- 
rect account  of  all  fees  annually  earned  and  collected 
by  him,  and  ''that  whenever,  after  deducting  all  rea- 
sonable and  necessary  expenses  for  clerk  hire,  the 
amount  of  fees  collected  in  any  one  calendar  year  by 
or  for  any  one  probate  judge  in  any  county  in  this 
State,  during  his  term  of  oflSce,  and  irrespective  of  the 
date  of  accrual  of  such  fees,  shall  exceed  a  sum 
equal  to  the  annual  compensation  provided  by  law  for 
a  judge  of  the  circuit  court  having  jurisdiction  in  such 
county,  then  it  shall  be  the  duty  of  such  probate  judge 
to  pay  such  excess  less  ten  per  cent  thereof,  within 
thirty  days  after  the  expiration  of  such  year,  into  the 
treasury  of  the  county  in  which  such  probate  judge 
holds  office,  for  the  benefit  of  the  school  fund  of  such 
county.^' 
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The  plaintiff  in  his  petition  alleges  that  defendant, 
while  acting  as  probate  judge  of  Buchanan  county 
during  the  year  1907,  collected  fees  aggregating  the 
sum  of  $5557,68;  that  after  deducting  from  the  fees 
so  collected  a  salary  equal  to  the  salary  of  the  circuit 
judge  of  Buchanan  county  and  all  necessary  clerk  hire 
and  also  ten  per  cent  of  the  remainder  of  said  fees, 
there  was  due  from  said  defendant  to  Buchanan  county 
a  balance  of  $926.18,  for  which  judgment  was  prayed, 
with  six  i)er  cent  interest  from  January  1,  1908. 

Plaintiff  also  alleges  that  defendant  as  such  pro- 
bate judge,  during  the  year  1908,  collected  fees  ag- 
gregating the  sum  of  $6675.30;  that  after  deducting 
therefrom  a  salary  equal  to  the  salary  of  the  circuit 
judge  of  Buchanan  county,  and  all  necessary  clerk  hire, 
and  also  ten  per  cent  of  the  remainder  of  said  fees; 
there  was  due  to  Buchanan  county  a  balance  of  $1500, 
for  which  plaintiff  prayed  judgment,  with  interest  at 
six  per  cent  from  January  1, 1909. 

The  defendant  admitted  the  collection  of  fees  in 
the  amount  and  manner  charged  in  plaintiff's  petition 
and  deposited  in  court  the  sum  of  $2426.18,  being  the 
amount  claimed  by  the  plaintiff;  and  pleaded  that  said 
section  10695,  supra,  in  so  far  as  it  requires  defend- 
ant to  pay  a  part  of  his  fees  into  the  county  treasury, 
is  unconstitutional  and  void,  and  prayed  the  court  to 
determine  the  constitutionality  of  said  section,  and 
order  the  fees  so  deposited,  returned  to  him. 

The  court  below  gave  judgment  for  the  defend- 
ant on  the  ground  that  so  much  of  section  10695,  Re- 
vised Statutes  1909,  as  requires  probate  judges  to  pay 
over  to  county  treasurers  a  part  of  the  fees  re- 
ceived by  them,  is  in  conflict  with  section  12  of  arti- 
cle 9  of  our  State  Constitution,  which  reads  as  fol- 
lows: **The  General  Assembly  shall,  by  a  law  uni- 
form in  its  operation,  provide  for  and  regulate  the 
fees  of  all  county  officers,  and  for  this  purpose,  may 
classify  the  counties  by  population.'' 
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In  the  case  of  Henderson  v.  Koenig,  168  Mo.  3S6, 
this  court  held  that  the  words  **  county  officers, '^  as 
used  in  the  foregoing  section  of  the  Constitution,  in- 
clude probate  judges ;  and  in  that  case  we  also  held  that 
a  statute  which  attempted  to  place  probate  judges  in 
cities  of  300,000  inhabitants  upon  a  salary,  and  re- 
quired their  clerks  to  collect  the  fees  earned  by  such 
judges  and  pay  the  same  into  the  city  treasury,  was 
unconstitutional. 

Almost  the  same  issue  arises  again  in  this  case; 
and  it  becomes  necessary  for  us  to  reexamine  the  con- 
traction placed  upon  said  section  12  of  article  9  of  the 
Constitution  in  the  Henderson  case,  supra,  and  de- 
termine whether  or  not  in  this  case  we  will  follow 
the  rules  of  law  announced  in  that  case. 

The  rule  announced  in  the  Henderson  case  depends 
for  its  correctness  almost  entirely  upon  the  proper 
construction  to  be  placed  upon  the  words  **  county  of- 
ficers," as  used  in  the  aforesaid  section  of  our 
organic  law. 

The  words  ** county  officers"  have  two  well  de- 
fined meanings.  In  their  most  general  sense,  they  apply 
to  officers  whose  territorial  jurisdiction  is  coextensive 
with  the  county  for  which  they  are  elected  or  ap- 
pointed. In  a  more  precise  and  restricted  sense,  those 
words  mean  officers  **by  whom  the  county  performs 
its  usual  political  functions,  its  function  of  govern- 
ment." [Sheboygan  County  v.  Parkei:,  70  U.  S.  93,  1. 
c.  96.] 

The  Constitution  of  Tennessee  contains  a  pro- 
vision that  ''no  county  office  created  by  the  Legislature 
shall  be  filled  otherwise  than  by  the  people  or  by  the 
county  court."  In  State  ex  rel.  v.  Glenn,  54  Tenn, 
(7  Heisk.)  489,  it  was  held  that  the  above  quoted 
clause  of  the  Constitution  did  not  include  county  juilges 
because  they  are  judicial  officers.  That  as  county 
judges  in  Tennessee  possess  jurisdiction  to  try  cer- 
tain classes  of  civil  actions  between  individuals,  they 
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did  not  come  under  the  classification  of  county  of- 
ficers, and  therefore  the  Governor  was  authorized 
to  fill  a  vacancy  in  that  office  by  appointment. 

**The  established  rules  of  construction  ap- 
plicable to  statutes  also  apply  to  the  construction  of 
Constitutions."  [8  Cyc.  729.]  One  of  the  established 
rules  for  construing  statutes  is  to  examine  closely  the 
context  of  the  act  where  the  words  to  be  construed  oc- 
cur, and  thereby  ascertain  what  meaning  they  were  in- 
tended to  convey.  [Biggs  v.  Eailroad  120  Mo.  App. 
335,  1.  c.  340;  State  v.  Snyder,  182  Mo.  462,  1.  c.  500.] 

Applying  this  rule  in  the  case  at  bar,  we  observe 
that  said  section  12  of  article  9  of  our  Missouri  Con- 
stitution, declaring  that  all  laws  regulating  the  fees  of 
"county  officers"  shall  be  uniform  in  their  opera- 
tion, is  not  found  in  that  article  of  the  Constitution 
which  creates  and  prescribes  the  duties  and  jurisdic- 
tion of  probate  judges;  but  is  part  of  article'9,  en- 
titled ** Counties,  Cities  and  Towns." 

In  this  last  named  article  (9),  nothing  is  found 
specifically  referring  to  probate  judges,  their  duties  or 
compensation;  but  instead,  that  article  treats  of  the 
organization  and  change  of  boundaries  of  counties, 
cities  and  townships  (sections  1  to  9),  the  offices  of 
sheriff  and  coroner  (sections  10  and  11),  a  limitation 
on  the  fees  of  executive  and  ministerial  officers  of 
counties  and  municipalities  (section  13),  the  creation 
of  new  county,  township  and  municipal  officers  by  the 
General  Assembly  (section  14),  and  other  provisions 
for  the  government  and  consolidation  and  enlargement 
of  cities.  In  this  article  we  would  not  expect  to  find 
any  provision  respecting  or  affecting  the  judiciary  of 
the  State. 

Judges  of  the  probate  court  are  not  charged  with 
the  performance  of  any  governmental  functions  of 
the  counties  for  which  they  are  elected ;  in  fact,  some 
of  them  do  not  have  jurisdiction  coextensive  with  the 
counties  where  their  offices  are  held.    Their  functions 
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are  to  administer  the  laws  pertaining  to  estates  of 
deceased  persons,  minors  and  persons  of  unsound 
mind. 

From  the  context  of  said  section  12  of  article  9, 
supra;  it  will  be  seen  that  there  is  very  little  if  any 
better  reason  for  classifying  probate  judges  as  **  coun- 
ty officers''  than  for  so  designating  judges  of  the  cir- 
cuit court  when  their  circuits  are  composed  of  a  sin- 
gle county. 

After  a  careful  review  of  said  section  12  of  article 
9  of  the  Constitution  of  Missouri,  we  are  fully  con- 
vinced that  it  was  not  intended  to  embrace  or  include 
judges  of  probate  courts ;  and  that  in  holding  that  it 
does  embrace  those  officers,  the  case  of  Henderson  v. 
Koenig,  supra,  is  erroneous,  and  the  same  is  there- 
fore overruled. 

The  second  contention  of  defendant  is  that  the 
title  of  the  bill  under  which  section  10695  was  enacted 
did  not  conform  to  section  28  of  article  4  of  our  State 
Constitution,  requiring  the  subject  of  each  bill  to  be 
clearly  expressed  in  its  title. 

The  title  to  said  bill  is  as  follows:  **An  Act  to 
repeal  section  3240,  chapter  27,  article  1,  of  the  Re- 
vised Statutes  of  1899,  relating  to  fees;  and  to  enact 
a  new  section  in  lieu  thereof,  to  be  known  as  section 
3240.'^  Defendant  cites  and  relies  upon:  State  v. 
Great  Western  Tea  and  Coffee  Co.,  171  Mo.  634; 
Williams  v.  Railroad,  233  Mo.  666;  State  v.  Parker  D. 
Co.,  237  Mo.  103;  Mobile  v.  Railroad,  124  Ala.  132; 
Pratt  V.  Browne,  135  Cal.  649;  People  v.  Curry,  130  Cal. 
82;  Crowther  v.  Fid.  Ins.,  etc.  Co.,  85  Fed.  41;  Equita- 
ble Q.  &  T.  Co.  V.  Donahoe,  3  Penn.  (Del.)  191,  49  AtL 
372;  Henderson  B.  Co.  v.  Alves,  122  Ky.  46;  State  v. 
Am.  S.  R.  Co.,  106  La.  553;  Steifel  v.  Maryland  Inst, 
61  Md.  144;  Citizens  Sav.  Bank  v.  Auditor,  123  Mich. 
511;  Union  Pacific  Ry.  Co.  v.  Sprague,  69  Neb.  48; 
State  V.  Sullivan,  73  Minn.  378;  O.  B.  &.  Q.  Ry,  Co.  v. 
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Smyth,  103  Fed.  376;  State  v.  Railroad,  115  Ala.  250; 
Hann  v.  Bedell,  67  N.  J.  L.  148. 

The  cases  cited  do  not  sustain  defendant's  con- 
tention. 

It  is  scarcely  necessary  for  ns  to  cite  authorities 
on  the  i>oint  that  the  title  to  a  bUl  which  desi^ates  and 
repeals  section  3240,  Bevised  Statutes  1899,  was  ample 
notice  to  the  members  of  the  General  Assembly  that 
the  new  section  enacted  in  lieu  of  section  3240,  supra, 
would  deal  with  the  same  subject  contained  in  tlys  re- 
pealed section,  to-wit,  fees  and  compensation  of  pro- 
bate judges;  and  no  reasonable  legislator  could  have 
been  misled  by  said  title  into  believing  that  the  new 
section  would  contain  only  the  same  provisions  as  the 
rei)ealed  section. 

When  a  section  is  repealed  and  re-enacted,  there  is 
invariably  some  change  made  in  the  old  law.  The  title 
to  the  bill  under  consideration,  by  referring  to  the  old 
section  fixing  fees  of  probate  judges  and  containing 
also  a  further  recital  that  the  new  law  related  to  fees, 
was  broad  enough  to  give  notice  of  any  change  to  sec- 
tion 3240  (now  Sec.  10695,  E.  S.  1909)  which  the  Leg- 
islature saw  fit  to  make,  so  long  as  said  amendment 
related  in  any  manner  to  the  fixing,  collection  or  distri- 
bution of  fees  of  probate  judges.  [State  ex  rel.  v. 
County  Court,  128  Mo.  427;  State  ex  rel.  v.  Heege,  135 
Mo.  112.] 

Salaries  are  a  form  of  compensation  prescribed 
for  paying  public  officers  and  others  for  their  serv- 
ices. It  takes  the  place  of  and  produces  very  much 
the  same  result  as  paying  fees  to  public  officers  for 
their  services.  We  therefore  hold  that  the  subject  of 
salaries  is  germane  to  the  subject  of  fees,  and  it  was 
entirely  competent  for  the  General  Assembly  under  the 
title  to  the  bill  under  consideration  to  provide  for  pay- 
ing probate  judges  a  salary  out  of  their  fees  and  re- 
quiring part  of  their  fees  to  be  paid  into  the  public 
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treasury  to  the  credit  of  the  school  fund.  [State  ex 
rel.  V.  Mead,  71  Mo.  266;  State  ex  rel.  v.  Miller,  100 
Mo.  439;  Lynch  v.  Murphy,  119  Mo.  163;  Ferguson  v. 
Gentry,  206  Mo.  189 ;  State  ex  rel.  v.  Vandiver,  222  Mo. 
206;  State  v.  Bixman,  162  Mo.  1.] 

In  the  Bixman  case,  supra,  the  validity  of  the  beer 
inspection  law  was  assailed  on  the  ground  that  its 
title  did  not  indicate  that  it  was  intended  to  be  a 
revenue  measure  for  the  purpose  of  replenishing  the 
State  Treasury;  and  in  fact,  the  title  of  the  bill  did 
not  indicate  how  the  fees  of  the  beer  inspector  were  to 
be  disposed  of;  neither  did  the  title  of  that  bill  refer 
to  the  fact  that  the  beer  inspector  was  to  receive  any 
fees  whatever;  yet  this  court,  speaking  through 
Gantt,  J.,  held  that  the  fact  that  the  title  of  the  bill  did 
not  specify  that  the  inspector's  fees  were  to  be  paid 
into  the  public  treasury,  did  not  vitiate  that  part  of  the 
law  which  required  such  payment. 

That  the  title  of  the  bill  which  defendant  assails 
is  sufficient  to  support  all  the  provisions  of  said  section 
10695  is  too  clear  to  justify  us  in  citing  additional 
authorities. 

Plaintiff  asserts  that  defendant  is  estopped  from 
denying  the  constitutionality  of  any  part  of  the  law 
under  which  the  fees  in  controversy  were  collected,  for 
the  reason  that  he  assumed  to  act  under  the  law  in 
collecting  the  fees,  and  cannot  be  allowed  to  treat  that 
part  of  the  law  as  valid  under  which  the  money  was 
collected  and  dispute  the  validity  of  another  part  of 
the  same  section  which  prescribes  how  the  fees  collected 
shall  be  disbursed. 

A  very  similar  issue  arose  in  the  State  of  Cal- 
ifornia under  a  law  which  provides  that  the  "Conmais- 
sioner  of  Immigration"  shall  collect  fees  for  services 
in  the  inspection  of  immigrants,  and  after  deducting 
his  salary  from  such  fees,  pay  the  remainder  thereof 
into  the  public  treasury  for  the  support  of  a  hospital. 
After  collecting  a  large   amount   of   fees,   the    Com- 
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missioner  of  Immigration  refused  to  pay  any  part 
of  them  into  the  treasury,  claiming  that  as  the  law 
under  which  they  were  collected  was  in  conflict  with  the 
Federal  statutes,  he  could  not  be  compelled  to  make 
such  payment.  In  construing  that  law,  the  Supreme 
Court  of  California,  in  the  case  of  People  v.  Bunker,  70 
Cal.  214,  said:  **The  defendant  having  assumed  to 
act  under  a  statute  of  this  State,  and  having  collected 
moneys  according  to  the  letter  of  that  statute,  cannot  be 
heard  to  say  that  the  statute  was  in  conflict  with  the 
Constitution  of  the  United  States  .  .  .  and  that 
he  was  not  bound  to  pay  them  over  to  the  proper  of- 
ficer.^' 

We  think  the  foregoing  is  a  correct  statement  of  a 
sound  rule  of  estoppel.  The  defendant  in  the  case  at 
bar  having  collected  the  fees  under  section  10695, 
Revised  Statutes  1909,  is  estopped  from  asserting  that 
any  part  of  said  section  is  invalid.  The  law  under 
which  defendant  collected  the  money  in  controversy 
was  in  force  when  he  accepted  the  ofiSce  of  probate 
judge  of  Buchanan  county.  By  voluntarily  accepting 
that  office  and  collecting  the  fees  which  the  law  pre- 
scribed for  his  services,  ho  waived  the  right  to  assail 
the  constitutionality  of  that  law.  This  doctrine  also 
finds  support  in  the  case  of  State  v.  Speed,  183  Mo. 
186,  1.  c.  200,  and  Board  of  Education  v.  Kenan,  112 
N.  C.  566. 

We  find,  however,  that  that  portion  of  section 
10695,  Revised  Statutes  1909,  which  requires  defend- 
ant to  pay  a  certain  portion  of  his  fees  into  the  county 
treasury  for  the  benefit  of  the  school  fund,  is  not  un- 
constitutional;  and  that  the  Legislature  has  full  con- 
stitutional power  to  place  probate  judges  upon  a  sal- 
ary or  upon  fees,  as  in  their  judgment  may  seem  like- 
ly to  promote  the  public  welfare. 

In  their  oral  argument,  learned  counsel  for  de- 
fendant assert  that  the  law  under  consideration,  in  so 
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far  as  it  authorizes  probate  judges  to  collect  fees  for 
their  services  and  pay  the  same  into  the  county 
treasury,  amounts  to  **a  sale  of  justice,*'  and  therefore 
is  in  conflict  with  section  10,  article  2,  Constitution  of 
Missouri,  prescribing  that  justice  shall  be  administered 
^* without  scAe,  denial  or  delay/*  There  is  no  such 
issue  in  the  pleading  in  this  cause,  and  it  will  be  time 
enough  to  consider  that  issue  when  some  person  makes 
complaint  that  he  has  been  required  to  purchase  jus- 
tice. 

It,  therefore,  follows  that  the  judgment  of  tiie  cir- 
cuit court  of  Buchanan  county  should  be  reversed, 
with  directions  to  enter  judgment  in  favor  of  the  plain- 
tiff according  to  the  prayer  of  its  petition.  It  is  so 
ordered.  Valliant,  C.  J.,  Lamm  and  Ferriss,  J  J.,  con- 
cur; Kennish,  J.,  concurs  in  all  except  what  is  said 
about  estoppel  to  contest  validity  of  law;  OraveSj  J., 
dissents,  and  Woodson,  J.,  dissents  in  opinion  filed. 

DISSENTING  OPINION. 

WOODSON,  J.— I  dissent  from  the  majority  opin- 
ion delivered  herein,  generally  and  specially,  for  three 
reasons,  to  be  presently  and  briefly  stated. 

(a)  First,  in  my  opinion  the  probate  courts  of  the 
various  counties  of  the  State  are  county,  and  not  State 
oflSces,  as  held  in  said  opinion. 

The  oflSce  of  probate  judge  from  the  organization 
of  the  State  down  to  this  time  has  been  considered, 
treated  and  accepted  as  a  county  ofiSce,  by  the  bench, 
bar  and  laity;  and  that  fact  has  been  questioned 
but  once  during  that  long  period,  nearly  a  century,  and 
then  this  court  in  express  terms  held  it  to  be  a  county 
office. 

The  case  in  which  that  ruling  was  made  is  the  case 
of  Henderson  v.  Koenig,  168  Mo.  357.  It  was  first  de- 
cided in  Division  No.  One,  by  the  unanimous  court,  but 
subsequently  the  case  was   transferred  to   Court  in 
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Banc^  and  after  a  careful  consideration  the  divisional 
opinion,  written  by  Shebwood,  P.  J.,  was  adopted  as 
the  opinion  of  the  Court  in  Banc,  all  concurring  ex- 
cept Valliant,  J.,  who  was  absent. 

The  court  at  that  time  was  composed  of  Bubgess, 
C.  J.,  Sheewood,  Eobinson,  Bbaoe,  Mabshaix,  Vai^ 
UAirr  and  Gantt,  JJ.  The  ability  and  legal  attain- 
ments of  those  jurists  are  well  known,  not  only  in  this 
State,  but  are  recognized  by  the  legal  profession 
throughout  the  United  States. 

The  opinion  o'f  Shebwood,  P.  J.,  in  that  case  shows 
careful  consideration;  exhaustive  investigation  and 
great  learning,  leaving  nothing  new  to  be  said  upon 
the  subject. 

The  universal  acceptation,  by  the  bench  and  bar, 
that  said  oflSce  is  a  county  oflSce,  for  such  a  length  of 
time,  and  reinforced  by  the  masterly  opinion  in  the 
Henderson  case,  should  alone  arrest  the  attention  of 
this  or  any  other  court  before  ruling  to  the  contrary. 

But  independent  of  that,  let  us  see  what  the  effect 
of  the  ruling  in  the  case  at  bar  must  inevitably  lead  to, 
if  followed. 

My  learned  associates  hold  that  a  county  office  is 
one  whose  territorial  jurisdiction  is  coextensive  with 
the  county  for  which  it  is  created,  and  through  which 
**the  county  performs  its  usual  i)olitical  functions,  its 
fuactions  of  government.'* 

This  is  the  test,  according  to  my  colleagues,  by 
which  a  county  office  is  to  be  determined ;  and  accord- 
ing to  that  test,  they  say  that  the  probate  court  is  not 
a  county  but  a  State  office,  because  the  functions  of 
government  are  not  transacted  thereby  or  therein,  but 
is  designed  to  administer  the  estates  of  deceased  per- 
sons, minors,  etc.,  and  is  therefore  a  judicial  or  a  State 
office. 

I  have  been  taught,  and  have  believed,  from  in- 
fancy up  to  this  time,  that  the  judiciary  was  a  part  of 
the  govenun^it,  both  State  and  National.    The  people 
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of  this  state  attached  such  importance  to  this  subject^ 
that  they  devoted  the  entire  article  3  of  the  Constitution 
to  it.  It  is  there  solemnly  declared,  by  a  sovereign 
people,  that  the  powers  of  government  are  divided  into 
three  distinct  departments,  namely,  the  legislative, 
executive  and  judicial;  and  it  is  also  provided  that 
each  shall  be  confined  to  a  separate  magistracy,  and 
that  no  person,  charged  with  the  exercise  of  the  powers 
belonging  to  one  of  those  departments,  shall  exercise 
any  power  belonging  to  either  of  the  others,  except  in 
the  instances  in  the  Constitution  expressly  directed  or 
permitted. 

It  seems  to  me  that  this  ruling  of  my  associates 
practically  eliminates  the  judicial  clause  of  this  article 
from  the  Constitution.  But  independent  of  that,  if 
they  have  stated  the  true  test,  by  which  a  county  ofiSce 
is  differentiated  from  a  State  ofiSce,  then  what  will  be- 
come of  the  offices  of  the  clerks  of  the  probate  courts, 
the  clerks  of  the  circuit  court,  the  recorders  of  deeds, 
the  justice  of  the  peace  and  the  sheriffs  of  the 
various  counties?  Are  they  not  county  offices!  If  I 
remember  correctly,  this  court  has  repeatedly  held  that 
they  are  not  State  offices,  yet  none  of  them  perform 
any  more  governmental  functions  than  do  the  probate^ 
courts. 

If  the  probate  courts  are  State  offices,  then  by 
parity  of  reasoning,  it  must  be  held  that  the  offices  just 
mentioned  are  also  State  offices.  Such  an  announce- 
ment would  be  no  more  novel  than  startling  in  char- 
acter. Tet  if  the  former  is  true,  then  the  latter  propo- 
sition  must  necessarily  be  true  also.  In  my  opinion 
neither  is  true. 

(b)  The  second  reason  for  my  dissent  is:  The 
opinion  holds  that  the  respondent  is  estopped  from 
questioning  the  constitutionality  of  section  10695,  Re- 
vised Statutes  1909,  fixing  and  regulating  the  fees  to 
be  taxed  and  collected  by  the  probate  courts  of  certain 
counties  in  the  State,  of  which  Buchanan  is  one,  for 
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the  reason,  that  said  section  was  in  full  force  and  ef- 
fect at  the  time  respondent  was  elected  and  accepted 
the  oflBice  of  probate  judge,  and  at  the  time  he  gave  the 
bond  mentioned  in  the  pleadings,  and  thereby  having 
agreed  to  accept  the  fees  so  prescribed  by  said  sec- 
tion, he  will  not  now  be  heard  to  question  that  agree- 
ment, or  the  constitutionality  of  the  statute,  under 
which  it  was  made. 

That  to  my  mind  is  a  monstrous  proposition;  and 
why  men  of  reputed  and  known  legal  ability  can  be  mis- 
led by  such  dear  sophistry  is  beyond  my  comprehen- 
sion. 

Let  us  suppose  a  case.  By  section  13  of  article 
6  of  the  Constitution  and  by  the  amendments  thereto, 
it  is  provided  that  the  judges  of  the  St.  Louis  Court 
of  Appeals  shall  receive  for  their  services  the  same 
compensation  that  is  now  or  may  be  provided  by  law 
for  the  judges  of  the  circuit  court  of  the  city  of  St. 
Louis,  which  I  believe  is  $5500,  per  annum.  Suppose 
further,  that  the  next  Legislature  should  enact  a  stat- 
ute fixing  the  compensation  of  the  judges  of  the  St. 
Louis  Court  of  Appeals  at  $3000  per  annum,  without 
referring  to  the  salary  of  the  circuit  judges  of  that 
city,  and  thereafter,  while  said  statute  still  existing, 
Judge  Reynolds,  the  next  retiring  judge  of  that  court, 
I  believe,  shotild  be  re-elected  and  take  his  seat,  would 
it  be  seriously  contended  for  one  moment  tliat,  because 
he  accepted  the  ofiSce  with  that  statute  in  existence 
(though  void,  as  it  must  be  conceded  it  would  be)  that 
he  could  not  challenge  its  constitutionality?  I  think 
not.  And  the  plain  reason  of  that  is,  that  the  statute 
would  be  void — that  is,  it  would  have  no  life,  force  or 
effect ;  it  would  be  a  dead  letter,  and  would  be  as  inop- 
erative as  if  it  had  never  been  enacted.  [Norton  v. 
Shelby  County,  118  U.  S.  425.]  ''An  unconstitutional 
law  is  no  law  at  all.'^  [Williams  v.  Railroad,  233  Mo. 
68L] 
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I  have  repeatedly  pointed  out  the  class  of  eases 
to  which  the  rule  here  announced  by  the  majority  ap- 
plies, and  have  shown  that  said  nde  has  no  applica- 
tion to  the  facts  of  the  case  at  bar,  or  to  similar  cases, 
but  notwithstanding  said  fact,  my  learned  brethren 
continue  to  err,  without  even  condescending  to  consid- 
er the  difference  between  the  two  classes  of  cases.  I  re- 
fer to  those  cases  again :  State  ex  rel.  v.  Turner,  210 
Mo.  77;  McCully  v.  Railroad,  212  Mo.  1,  1.  c.  54  to  59; 
United  Shoe  Machinery  Co.  v.  Eamlose,  231  Mo.  508; 
International  Text-Book  Co.  v,  Gillespie,  229  Mo.  397; 
State  ex  rel.  v.  Grimm,  239  Mo.  135;  State  ex  rel.  v. 
Blake,  241  Mo.  105.  Those  cases  in  brief  hold  that 
when  a  legal  right  is  created  by  a  valid  law,  that  right 
cannot  be  taken  away  or  destroyed  by  an  invalid  or 
unconstitutional  law. 

In  the  case  at  bar,  the  probate  court  of  Buchanan 
county  was  by  a  valid  law  created,  more  than  a  half  a 
century  prior  to  the  enactment  of  said  section  10695^ 
and  the  fees  incident  to  that  ofi5ce  were  also  fixed  by  a 
valid  law,  long  prior  to  said  enactment  That  being 
true,  clearly  the  invalid  law  could  Dfot  repeal  either 
of  the  two  prior  valid  laws,  nor  can  a  void  law  be  suc- 
cessfully interposed  as  a  bar,  as  an  estoppel  to  the 
claim  of  a  right  created  by  statute,  such  as  we  have 
in  the  case  at  bar. 

The  respondent  in  no  sense  of  the  word  is  claim- 
ing the  fees  in  question  under  this  void  section  of  the 
statute  mentioned,  but  is  doing  so  by  virtue  of  the  laws 
that  established  the  probate  court  of  Buchanan  county, 
and  under  the  previous  valid  laws  which  fixed  the  fees 
of  that  oflSce,  long  prior  to  the  enactment  of  said  sec- 
tion 10695,  which  he  is  repudiating,  and  which  to  my 
mind,  is  clearly  unconstitutional. 

The  learned  writer  of  the  opinion  in  this  case  rec- 
ognizes the  invalidity  of  that  section,  by  resorting  to 
this  flimsy  plea  of  estoppel  to  bridge  the  case  over  that 
yawning  and  otherwise  impassable  chasm. 
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My  learned  associates  confuse  this  class  of  cases 
with  that  class  to  which  the  case  of  State  v.  Seebold,  192 
Mo.  720,  belongs.  The  latter  class  hold,  and  correctly 
so,  that  when  the  right  asserted  by  a  party,  created  by^ 
or  purporting  to  be  created  by,  and  is  based  upon,  an 
unconstitutional  statute,  the  party  making  the  assertion 
will  not  be  permitted  to  hold  on  to  the  benefits  received 
by  him  under  the  void  statute,  and  at  the  same  time 
be  heard  to  say  that  the  parts  thereof  imposing  the  bur- 
dens upon  him  are  unconstitutional,  null  and  void.  In 
other  words,  if  he  claims  the  benefits  given  by  a  void 
statute,  he  will  not  be  heard  to  say  that  the  burdens 
imposed  upon  him  by  the  same  statute  are  void.  It  be- 
ing void  in  toto  he  must  repudiate  it  in  toto.  [State  ex 
rel.  V.  Turner,  210  Mo.  77, 1.  c.  84.]  There  is,  however, 
this  apparent  exception  to  this  latter  rule  (which  upon 
reflection  will  be  seen  to  be  only  apparent  and  not  real) 
and  that  is,  namely,  if  that  portion  of  the  statute  con- 
ferring the  right  claimed  is  valid,  and  can  be  separated 
from  the  invalid  part,  which  creates  the  burdens,  the 
former  will  be  upheld  by  the  courts,  unless  it  appears 
therefrom  that  the  void  part  would  not  have  been  en- 
acted unless  the  invalid  part  had  been  enacted  also; 
that  is  unless  the  invalid  part  was  the  controlling  or 
inducing  cause  of  the  enactment.  [State  ex  rel.  Bixby 
V.  City  of  St.  Louis,  241  Mo.  231.] 

But  there  is  another  view  to  be  taken  of  the  con- 
tention that  the  respondent  is  estopped  from  raising 
the  unconstitutionality  of  this  statute,  because  of  his 
agreement  to  accept  the  fees  prescribed  by  this  invalid 
statute,  by  accepting  the  ofiSce  after  the  enactment  of 
the  statute.  Suppose  the  respondent,  instead  of  agree- 
ing indirectly  to  accept  the  fees  prescribed  and  limited 
by  said  section  10695  (which  it  is  claimed  he  did  by 
executing  the  bond  mentioned),  and  in  express  terms 
agreed  to  have  accepted  those  illegal  fees  as  compensa- 
tion for  his  services,  or  a  sum,  say,  equal  to  one-half 
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of  the  legitimate  fees  as  his  compensation,  then  what 
would  have  been  the  result? 

In  the  case  of  State  ex  rel.  v.  Collier,  72  Mo.  13, 
the  defendant,  while  a  candidate  for  the  ofiSce  of  pro- 
bate judge  of  Callaway  county,  agreed,  if  elected,  to 
perform  the  duties  of  that  office  for  the  sum  of  $1200 
per  annum,  instead  of  the  legal  fees  of  the  office,  which 
at  the  time  amounted  to  about  $2600  per  annum.  He 
was  elected  and  after  qualifying,  the  Attorney-General 
instituted  quo  warranto  proceedings  against  him  to 
oust  him  from  said  office,  upon  the  ground  that  said 
agreement  amounted  to  a  bribery  of  the  electors,  aiid 
resulted  in  his  election.  The  ruling  of  the  court  is 
tersely  stated  in  the  syllabus  of  the  case,  which  is  as 
follows:  **It  is  unlawful  for  a  candidate  for  public 
office  to  make  offers  to  the  voters  to  perform  the  du- 
ties of  the  office,  if  elected,  for  less  than  the  legal  fees. 
An  election  secured  by  means  of  such  offers  is  void.*' 

The  mere  fact  that  the  agreement  (conceding  that 
respondent  made  such  an  agreement  by  accepting  the 
office)  was  made  under  the  guise  or  sanction  of  a  void 
statute,  would  in  no  manner  change  the  legal  effect  of 
the  agreement.  The  one  would  be  just  as  illegal  as 
the  other,  and  equally  reprehensible. 

But  the  truth  of  the  matter  is,  respondent  in  the 
case  at  bar  made  no  agreement,  either  expressed  or 
by  implication,  in  so  far  as  this  record  shows,  to  per- 
form the  services  of  probate  judge  for  the  sum  spec- 
ified in  said  section  10695,  and  for  that  reason  he  should 
not  be  estopped  from  questioning  the  constitutionality 
of  the  same.  If  upon  the  other  hand  he  made  such  an 
agreement  either  expressly  or  by  implication,  then  that 
agreement  is  necessarily  void  under  the  rulings  in  the 
case  of  State  ex  rel.  v.  Collier,  supra;  and  if  elected 
upon  that  understanding,  the  election  would  be  void, 
and  he  should  be  ousted  from  the  office. 

(c)  The  third  reason  I  have  for  dissenting  from 
the  majority  opinion  is,  that  said  section  10695  violates 
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section  10  of  the  Bill  of  Rights,  which  reads  as  follows : 
'*The  courts  of  justice  shall  be  open  to  every  person, 
and  certain  remedy  afforded  for  every  injury  to  per- 
son, property  or  character,  and  that  right  and  justice 
should  be  administered  without  sale,  denial  or  delay.'' 

This  section  of  the  Constitution  has  no  reference 
to  a  corrupted  sale  of  justice,  as  popularly  understood, 
such  as  bribing  of  the  judge  or  jury,  but  refers  to  and 
was  intended  to  abolish  the  sale  of  justice,  as  it  existed 
in  England,  under  the  early  common  law,  which  will 
be  presently  considered.  This  is  manifested  by  the 
fact  that  the  last  clause  of  section  10  of  the  Bill  of 
Rights  is  substantially  the  same  as  section  40  of  the 
Magna  Charta,  which  is  as  follows:  ^^Nulli  vendemus 
nutli  negahimus  aut  differemus,  rectum  aut  justi- 
dam/' 

We  have  occasion  to  touch  upon  this  subject  in  the 
case  of  Hayes  v.  Mining  and  Milling  Company,  227 
Mo.  288.  It  was  there  held  that  a  statute  which  re- 
quired a  fee  of  three  dollars  to  be  paid  by  every  per- 
son who  brought  a  suit  in  the  circuit  court  of  certain 
counties  of  the  State,  to  the  clerk  of  the  court,  for  the 
use  of  the  general  revenue  of  the  county,  amounted 
to  a  sale  of  justice,  and  was  a  violation  of  said  section 
10  of  the  Bill  of  Rights  prohibiting  the  sale  of  jus- 
tice. 

Section  40  of  the  Magna  Charta  was  aimed  at  the 
same  abuses  discussed  in  the  Hayes-Mining  &  Milling 
Co.  case.  Under  the  early  common  law  excessive  fees 
were  exacted  and  paid  by  persons  in  whose  favor  pro- 
cess of  law  was  refused  or  delayed  as  against  their 
adversaries.  The  wealthy  and  influential  obtained  in 
behalf  of  themselves  and  dependents,  those  favors,  by 
means  of  that  abuse.  Those  fees  were  openly  exacted 
and  paid  before  the  charter  and  under  the  guise  of  a 
willing  contribution  (sponte)  after,  and  were  absorbed 
by  the  public  revenue.  The  king  or  his  deputies  got 
the  benefit  of  those  fees  just  as  the  county  or  State 
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gets  the  benefit  of  the  fees  mentioned  in  the  proviso 
of  section  10695.  [McKechnie's  Com.  Magna  Charta 
Charts,  457-463;  2  Stubbs,  Const.  History,  633;  3  lAn- 
gard  History  of  England,  53-4.] 

The  English  people  in  the  thirteenth  century  no 
more  thought  of  procuring  original  or  judicial  process 
without  paying  the  reasonable  costs  thereof,  than  do 
the  citizens  of  this  State  and  nation  think  of  doing  so 
in  the  twentieth  century;  but  the  intention  of  both  the 
Magna  Charta  and  section  19  of  the  Bills  of  Bights,  is 
that  revenues  for  State  and  munidpal  purposes  shall 
not  be  levied  in  any  form  or  under  any  guise,  upon  the 
administration  of  justice,  and  that  those  who  have  to 
resort  to  the  courts  of  justice,  and  especially  the  wid- 
ows and  orphans  whose  estates  are  under  the  jurisdic- 
tion and  control  of  the  probate  courts,  shall  not  be 
compelled  to  pay  more  for  the  justice  there  adminis- 
tered to  them,  than  reasonable  fees  for  the  services 
performed  for  them  by  the  oflScers  of  the  court.  The 
Illinois  Constitution  in  express  terms  provides  for  pay- 
ment of  **  reasonable  compensation  for  services  ren- 
dered'* by  such  oflScers;  and  when  we  consider  our 
Constitution  in  the  light  of  precedents  and  the  history 
of  our  administration  of  justice,  it  must  be  held  that  it 
necessarily  implies  what  the  Illinois  Constitution  pro- 
vides for  in  express  terms,  namely,  that  reasonable 
fees  may  be  taxed  in  each  case  as  compensation  for 
the  services  performed  therein  by  the  court  officers. 
If  that  authority  is  not  necessarily  implied  in  our  Con- 
stitution, then  clearly  all  systems  of  fees  in  judicial 
proceedings  are  unauthorized  and  are  absolutely  null 
and  void.  But  even  under  section  10  of  the  Bill  of 
Eights,  the  Legislature  has  no  right,  power  or  author- 
ity to  authorize  the  taxation  and  collection  of  unrea- 
sonable or  excessive  fees  for  any  purpose,  and  a  stat- 
ute which  authorizes  such  taxation  is  clearly  uncon- 
stitutional, null  and  void,  and  amounts  to  a  sale  of 
justice. 


Digitized  by 


Google 


VOL.  242,  APRIL  TEBM,  1912.  315 

State  ex  rel.  v.  Imel. 

The  enactment  of  said  section  10695  was  a  legisla- 
tive determination  that  the  fees  of  the  probate  judges, 
in  the  counties  mentioned  therein,  are  excessive  and 
unreasonable,  and  it  shotild  have  reduced  the  amount 
of  the  fees  authorized  by  previous  acts  to  be  collected 
instead  of  maintaining  them,  and  providing  as  it  does, 
for  the  payment  of  the  excess  over  the  sum,  $3000,  into 
the  treasury  of  Buchanan  county  for  the  use  of  the 
general  revenue  fund. 

Had  the  latter  been  done,  the  statute  would  have 
been  constitutional,  but  as  it  is  it  is  clearly  unconsti- 
tutional, null  and  void,  in  that  it  makes  the  litigants 
and  estates  in  those  courts  pay  more  than  the  cost  of 
performing  those  duties,  and  consequently  amounts  to 
a  sale  of  justice,  just  as  much  as  did  the  payment  of 
the  excessive  fees  in  England  amount  to  such  a  sale. 
It  clearly  violates  said  section  10  of  the  Bill  of  Rights. 

The  question  was  asked  during  oral  argument  of 
the  cause.  What  would  be  done  with  the  excessive  fees 
which  have  been  collected  by  the  respondent?  The  an- 
swer to  that  question  rests  with  the  Legislature  and 
not  with  the  courts.  If  it  had  enacted  a  valid  law,  re- 
ducing the  fees  to  a  sum  which  was  reasonable,  he 
would  not  have  collected  them,  and  consequently  no 
such  question  could  have  arisen. 

In  passing,  however,  it  might  be  suggested  that  if 
the  fees  collected  by  respondent  are  unreasonable  and 
constitute  more  than  reasonable  compensation  for  the 
services  performed  by  the  officers  of  the  court,  per- 
haps the  excess  would  be  illegal  and  non-collectible. 
To  illustrate,  suppose  the  Legislature  should  by  stat- 
ute increase  the  fees  of  the  probate  judges  of  the 
counties  mentioned  ten  or  twenty  fold,  and  require  that 
all  sums  above  $3000  should  be  paid  into  the  county 
treasury  for  general  revenue  purposes,  would  the 
courts  hesitate  to  declare  such  a  statute  void  or  vio- 
lative of  said  section  10  of  the  Bill  of  Rights?    Clearly 
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not  There  is  no  difference  in  principle  between  the 
case  at  bar  and  the  case  supposed;  the  difference  is 
one  of  degree  and  not  of  principle. 

I  am,  therefore,  of  the  opinion  that  the  judgment 
of  the  circuit  court  should  be  aflSrmed. 


THE  STATE  ex  rel.  GREENE  COUNTY,  AppeUant, 
V.  GRANT  G.  LTDY  et  al. 

In  Banc,  April  23,  1912. 

PLEADING:  Demurrer:  Failure  to  File  Bond  Sued  On:  Probate 
Judge.  The  failure  of  the  county  to  file  with  its  petition  the 
official  boDd  of  the  probate  Judge  sued  on  or  to  file  a  copy  of 
such  bond  with  the  petition,  in  a  suit  to  compel  the  probate 
judge  to  pay  into  the  county  treasury  the  fees  collected  by  him 
in  excess  of  the  amount  of  the  salary  of  the  circuit  ^udge,  can- 
not be  raised  by  a  demurrer  to  the  petition. 

Appeal   from   Greene    Circuit   Court. — Eon.   Alfred 
Page,  Judge. 

Reversed  and  remanded  {with  directions). 

James  H.  Mason  and  Neville  <&  Gorman  for  ap- 
pellant. 

J.  T.  White  and  Hamlin  £  Seawell  for  respond- 
ents. 

BROWN,  J. — The  issues  in  this  case  are  pre- 
cisely the  same  as  those  decided  by  this  court  In  Banc 
in  State  ex  rel.  Buchanan  County  v,  Imel,  at  this  term, 
242  Mo.  293,  except  that  in  the  case  at  bar  judgment 
was  rendered  in  favor  of  defendant  Lydy  upon  a  de- 
murrer which,  in  addition  to  assailing  the  constitu- 
tionality of  part  of  section  10695,  Revised  Statutes 
1909,  also  alleges  that  no  bond  is  filed  with  said  peti- 
tion, nor  is  a  certified  copy  thereof  filed. 
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The  failure  of  the  plaintiflf  to  file  with  its  peti- 
tion the  official  bond  given  by  the  defendant  as  judge 
of  the  probate  court  of  Greene  county  or  to  file  a  copy 
of  such  bond  with  its  petition,  cannot  be  raised  by  de- 
murrer. [Hannibal  &  St.  Joe  Railroad  Company  v. 
Knudson,  62  Mo.  569, 1.  c.  571;  State  ex  rel.  Gilbert  v. 
Eldridge,  65  Mo.  584, 1.  c.  586;  Christie  v.  Railroad,  94 
Mo.  1.  c.  456.] 

As  the  plaintiff's  petition  states  a  cause  of  action 
against  the  defendant,  we  will  reverse  the  judgment 
of  the  circuit  court  of  Greene  county  and  direct  it  to 
overrule  defendant's  demurrer  and  try  the  cause  pur- 
suant to  the  law  as  announced  in  our  opinion  filed  in 
the  case  of  State  ex  rel.  Buchanan  County  v.  Imel, 
supra. 

It  is  so  ordered.  All  concur  except  Woodson  and 
Graves,  JJ.y  who  dissent. 


MARIA  BEEDELL  et  al..  Appellants,  v.  DAVID  R. 
KERR  and  BOARD  OF  TRUSTEES  OF  WEST- 
MINSTER  COLLEGE. 

In    Banc,    May  7,   1912. 

1.  TRUST:  Resignation  of  Trustee:  Collateral  Attack.  A  court 
of  equity  has  jurisdiction  to  appoint  a  trustee  in  case  of  a 
Tacancy  caused  by  the  resignation  of  a  prior  one,  to  take  title 
to  the  property  and  administer  the  trust;  and  its  action  in  that 
behalf  cannot  be  attacked  collaterally,  but  must  stand  until 
reyersed  or  overruled  in  the  proper  tribunal. 

2.  :    :    Judgment:    Aided    by    Deed.      Where   the 

owner  of  property  conveyed  it  to  a  trustee  (a  corporation 
raised  np  for  that  purpose)  upon  two  subsequent  conditions, 
namely^  (1)  that  the  trustee  should  permit  the  trustees  of 
Westminster  College  to  use,  occupy  and  control  the  property 
for  the  educational  purposes  of  the  college  and  not  otherwise 
and  (2)  that  the  property  should  not  be  sold  except  the  sale 
be  ordered  by  the  circuit  court  and  the  proceeds  reinvested 
upon  like  conditions,  with  rights  of  reentry  by  the  grantor  ani 
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hiB  heirs  upon  breach  of  the  conditions,  a  resignation  by  the 
trustee  and  the  appointment  of  another  by  the  court  was  but 
the  transferrence  of  the  title  from  the  one  trustee  to  the  other; 
and  the  conveyance  of  the  property  by  the  former  trustee  to  the 
appointee,  in  pursuance  to  the  decree  of  the  court,  did  not  con- 
stitute a  sale  or  an  incumbrance,  and  said  conveyance  was 
unnecessary,  since  the  appointment  of  the  trustee  transferred 
the  title  and  there  was  no  change  in  the  uses  to  which  the 
property  could  be  put. 

8.  :  Forfeiture:  Estoppel.  In  case  of  a  breach  of  a  con- 
dition subsequent  inserted  in  a  conveyance  of  property  for 
educational  purposes  the  title  does  not  ipso  facto  revert  to  the 
grantor,  but  remains  in  the  grantee  until  by  reentry  or  some 
act  equivalent  thereto  the  grantor  asserts  his  rights  arising 
from  the  forfeiture;  and  no  such  forfeiture  will  be  declared 
unless  the  grantor  brings  an  action  within  reasonable  time. 
Where  the  property  was  conveyed  to  a  trustee  to  be  held  for 
the  educational  purposes  of  a  college  and  was  not  to  be  sold, 
and  the  trustee  conveyed  it  to  the  college,  and  the  college 
building  was  burned,  and  the  grantor,  knowing  that  fact,  waited 
for  fifteen  months  before  bringing  his  suit,  while  the  collie 
erected  another  building  at  a  cost  of  |76,000.  soliciting  and 
receiving  donations  for  the  purpose,  in  the  belief  that  it  was 
the  owner  of  the  property,  the  grantor's  suit  in  ejectment  and 
to  have  a  forfeiture  declared  was  barred  by  estoppel. 

Appeal   from   Cole   Circuit   Court. — Hon.   John    M. 
Williams,  Judge. 

Affibmed. 


Charles  Lyons  and  Alexander  Graves  for  appel- 
lants. 

0  The  decree  and  the  deed  pursuant  thereto  in 
the  suit  of  the  Board  of  Trust  against  Board  of  Trus- 
tees of  Westminster  College,  October  term  of  circuit 
court,  does  not  affect  the  rights  of  these  respondents^ 
they  being  neither  parties  to  the  record,  nor  privies. 
Sampson  v.  Mitchell,  125  Mo.  229 ;  Barton  v.  Walker, 
165  Mo.  32;  Grimes  v.  Miller,  221  Mo.  643;  Freeman 
on  Judgments  (4  Ed.),  sec.  154.  (2)  The  action  of 
the  said  Board  of  Trust  and  of  the  Board  of  Trustees 
of  Westminster  College  as  shown  by  the  pleadings  in 
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said  equity  suit  in  executing  the  deed  under  the  de- 
cree in  said  suit,  considered  with  all  the  documentary 
evidence  in  this  case,  operates  a  forfeiture  by  reason 
of  the  breach  of  conditions  subsequent  contained  in 
the  deed  of  Edward  Bredell,  conveying  the  property 
involved  to  the  Board  of  Trust.  Stevens  v.  De  La 
Vaulx,  166  Mo.  26;  Stewart  v.  Jones,  219  Mo.  637; 
Oilman  v.  Hamilton,  16  HI.  230;  State  ex  rel.  v.  Pitt- 
man,  44  Mo.  576;  Bryan  v.  Board,  151  U.  S.  656;  State 
ex  rel.  v.  Neff,  28  L.  E.  A.  413;  College  v.  Society,  3 
Gray,  280;  Jackson  v.  Phillips,  14  Allen,  591;  Fellows 
V.  Minor,  119  Mass.  545;  Library  v.  Bliss,  25  N.  E.  92; 
State  ex  rel.  v.  Adams,  44  Mo.  576 ;  Trustees  v.  Wood- 
ward, 4  Wheat.  518.  (3)  Equity  cannot  afford  relief 
against  an  express  clause  of  forfeiture.  Brink  v. 
Steadman,  73  HI.  243;  Village  v.  Graham,  136  HI.  524; 
Shoenburger  v.  Hay,  40  Pa.  St.  132;  Doe  v.  Elsam,  1 
Moody  &  Malkin,  191;  Tyler  on  Ejectment  and  Ad- 
verse Possession,  p.  282;  Lynde  v.  Hough,  27  Barb. 
420;  2  Wash,  on  Eeal  Property  (6  Ed.,  1902),  sees. 
963-964;  Brooks  v.  Gaffin,  192  Mo.  253;  Brooks  v.  Gaf- 
fin,  196  Mo.  357.  (4)  The  answer  herein  virtually 
admits  a  breach  of  the  conditions.  (5)  If  respondents 
claim  that  the  Statutes  of  Uses  executed  the  trust  in 
said  deed,  we  contend  that  the  trust  therein  created 
is  active,  the  trustee.  Board  of  Trust,  therein  named, 
having  duties  to  perform  under  the  terms  of  Bre- 
dell's  said  deed,  viz:  To  sell  the  property  under  de- 
cree of  court  and  to  reinvest  the  proceeds  in  other 
property,  the  title  to  the  newly  acquired  property  to 
be  vested  in  the  said  Board  of  Trust  permanently. 
Simpson  v.  Erisner,  155  Mo.  164;  Pugh  v.  Hayes,  113 
Mo.  431;  Walton  v.  Catcham,  147  Mo.  217;  Perry  on 
Trusts  (5  Ed.)i  sec.  305;  Hill  on  Trustees  (Am.  Ed.), 
p.  360;  Newton  v.  Eebenoch,  90  Mo.  App.  657. 
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W.  M.  Williams,  H.  8.  Priest,  Judson  <&  Green, 
Seldon  P.  Spencer  and  Benjamin  H.  Charles  for  re- 
spondents. 

(1)  The  paramount  purpose  of  the  Bredell  deed 
had  nothing  to  do  with  the  mere  personnel  of  the  trus- 
tee. That  paramount  purpose  was  that  the  property 
conveyed  to  the  Board  of  Trust:  (a)  Should  be  used 
to  carry  on  and  perpetuate  Westminster  College  as  an 
institution  of  learning,  and  that  that  property,  or 
property  lawfully  substituted  therefor  in  accordance 
with  the  provisions  of  the  deed,  should  form  part  of 
the  ** permanent  endowment''  of  the  institution,  (b) 
Should  be  used,  occupied  and  controlled  by  the  Board 
of  Trustees,  (c)  As  incidental  to  the  paramount  pur- 
pose, and  as  a  means  of  securing  it  with  certainty,  he 
provided  that  neither  the  Board  of  Trust,  nor  the 
Board  of  Trustees,  nor  any  other  person  should  ever 
mortgage  or  incumber  the  land  conveyed,  (d)  And 
he  also  desired  and  intended  to  vest  the  title  in  a 
corporation  controlled  by  the  southern  synod,  in  order 
to  be  sure  that  the  property  should  not  be  claimed  and 
seized  by  the  northern  synod.  (2)  The  decree  of  the 
circuit  court  dissolving  the  Board  of  Tru'st,  and  vest- 
ing the  title  in  the  Board  of  Trustees  had  no  effect 
other  than  a  mere  change  of  trustees.  There  was  no 
change  in  the  trust  itself,  nor  in  the  beneficiary,  (a) 
This  was  no  breach  of  the  conditions  of  the  Bredell 
deed,  for  that  could  only  refer  to  a  voluntary  convey- 
ance by  the  trustee,  (b)  It  is  an  ancient  and  origi- 
nal exercise  of  equity  jurisdiction  to  accept  the  resig- 
nation of  a  trustee,  discharge  him  from  his  trust  and 
appoint  a  new  trustee.  28  Ency.  Law,  958-961;  Soci- 
ety V.  Academy,  94  Mo.  459.  (c)  Even  if  Bredell  had 
expressly  prohibited  the  changing  of  trustees,  which 
he  has  not  done,  a  court  of  equity  would  still  have  such 
a  plower  to  make  such  a  change  if  changed  conditions 
made  it  desirable.    Lackland  v.  Walker,  151  Mo.  248; 
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Association  v.  Campbell,  147  Mo.  103 ;  Gaston  v.  Hay- 
den,  98  Mo.  App.  683.  The  very  radical  changes  in 
the  attitude  of  the  two  Missouri  synods  toward  each 
other  and  their  willingness  to  unite  in  the  joint  sup- 
port of  the  college,  constitute  such  changed  condi- 
tions as  clearly  justify  the  change  of  trustees  directed 
by  the  court.  Society  v.  Academy,  94  Mo.  459.  (d) 
The  circuit  court  having  had  jurisdiction,  its  appoint- 
ment cannot  be  attacked  collaterally;  and  its  decree 
substituting  a  successor  trustee  for  the  trust  is  not 
open  for  review;  and  the  deed  made  by  the  trustee  to 
its  successor  having  been  made  under  order  of  court 
is  the  same  as  if  the  court  itself  had  transferred  the 
title.  E.  S.  1909,  sec.  2109.  (e)  The  Bredell  heirs  not 
being  beneficiaries  in  the  trust,  nor  claiming  under  the 
trust  provisions  of  the  deed,  were  not  necessary  par- 
ties to  that  proceeding.  The  bill  was  entirely  proper 
for  the  purpose  of  procuring  the  appointment  of  a  suc- 
cessor trustee.  The  condition  in  the  deed  was  against 
a  voluntary  sale  and  conveyance  by  the  Board  of  Trust 
which  would  mean  an  abandonment  of  the  property 
for  college  purposes.  The  grantor  did  not  mean  to 
prohibit  the  appointment  of  a  new  trustee,  and  the  ap- 
pointment of  a  new  trustee  was  not  a  voluntary  sale 
and  conveyance  within  the  meaning  of  the  provision 
in  the  Bredell  deed  providing  for  a  forfeiture.  (3) 
Conditions  subsequent,  because  they  tend  to  destroy 
estates,  are  not  favored,  are  strictly  construed,  and 
every  intendment  is  against  the  grantor.  Van  Horn 
V.  Mercer,  64  N.  E.  532;  Hunt  v.  Beeson,  18  Ind.  380; 
Manifold  v.  Jones,  117  Ind.  212;  13  Cyc.  629;  Adams 
V.  Lindell,  5  Mo.  App.  209,  affirmed  72  Mo.  198.  If  this 
be  true  in  ordinary  cases,  how  much  more  strictly 
should  the  rule  be  enforced  when  the  dominant  pur- 
pose of  the  grantor  is  being  effectuated,  and  the  al- 
leged right  of  reentry  is  asserted  because  of  an  as- 
fiimied  technical  breach  in  a  change  of  trustees,  which 
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cannot  operate  to  the  disadvantage  even  in  the  slight- 
est degree  of  the  real  beneficiary  for  which  the  gran- 
tor was  making  provision.  Pomeroy's  Eq.  Jtiris.,  sec. 
381;  Eogan  v.  Walker,  1  Wis.  527;  Merrifield  v.  Cob- 
leigh,  4  Cush.  178;  Chnte  v.  Washburn,  46  N.  W.  555. 
(4)  The  use  was  executed.  R.  S.  1909,  sec.  2867 ;  Car- 
ter V.  Long,  181  Mo.  701 ;  Ottomeyer  v.  Pritchett,  178 
Mo.  160.  (a)  No  active  or  discretionary  duties  were 
imposed  upon  the  Board  of  Trust.  The  property 
was  to  be  used,  occupied  and  controlled  by  the  Board 
of  Trustees,  (b)  The  function  of  making  a  convey- 
ance when  directed  by  a  court  of  equity  was  not  a 
discretionary  duty  such  as  would  bring  this  trust 
within  the  exception  to  the  rule  above  stated,  (c) 
The  conveyance  provided  that  neither  the  Board  of 
Trust  nor  the  Board  of  Trustees  should  have  power 
to  encumber  the  property.  This  indicates  an  expecta- 
tion in  the  mind  of  the  grantor  either :  1,  that  the  use 
was  or  would  become  executed,  or,  2,  that  the  Board 
of  Trustees  might  at  some  time  become  the  successor 
trustee. 

KENNISH,  J. — This  appeal  is  from  a  judgment 
of  the  circuit  court  of  Cole  county  in  an  ejectment 
suit  By  agreement  the  cause  was  tried  to  the  court 
without  a  jury.  After  hearing  the  evidence  and  argu- 
ments the  court  took  the  case  under  advisement  and 
thereafter  filed  a  written  memorandum  containing  a 
statement  of  facts  and  conclusions  of  law  thereon, 
which  we  consider  so  in  accord  with  the  evidence  and 
the  principles  of  law  applicable  thereto  that,  except 
as  to  what  is  said  as  to  the  defense  of  estoppel,  we  re- 
produce and  adopt  it  as  a  part  of  this  opnion.  It  is 
as  follows : 

*'Suit  in  ejectment  for  the  possession  of  the  West- 
minster College  property  at  Fulton,  Missouri,  by 
plaintiffs  as  heirs  of  Edward  Bredell,  deceased. 
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**  Petition  filed  in  Callaway  county  April  18,  1911, 
and  venue  changed  to  Cole  county,  Missouri. 

''Westminster  College  was  incorporated  by  an 
act  of  the  Legislature  long  prior  to  the  Civil  War,  for 
educational  purposes,  under  control  of  the  Synod  of 
Missouri  of  the  Presbyterian  Church  (old  school). 

''In  1866  the  Board  of  Trustees  borrowed  from 
William  King  $5000,  and  executed  a  mortgage  on  the 
college  real  estate  to  secure  same.  The  note  being  un- 
paid, the  property  was  sold  in  1867  by  the  mortgagor 
for  the  debt  and  cost,  and  was  purchased  by  Henry 
M.  Anderson,  who  gave  his  note  to  King  for  the  pur- 
chase price,  with  Edward  Bredell  as  surety. 

"On  June  29, 1869,  Bredell  paid  this  note  to  King, 
and  Anderson  conveyed  the  college  property  to  him. 

"Afterwards,  July  9,  1869,  Bredell  made  a  writ- 
ten proposition  to  the  college  trustees  that  if  they 
would  raise  a  new  endowment  for  the  college  of 
$100,000  he  would  convey  to  it,  or  to  a  trustee  for  its 
use,  the  college  property.  Some  ten  years  passed  and 
the  college  authorities  had  failed  to  raise  the  prom- 
ised endowment;  meantime  the  Synod  of  Missouri  had 
caused  to  be  organized  a  corporation  called  the  Board 
of  Trust,  having  general  power  to  accept  and  hold 
personal  property  for  the  college  and  for  other  pur- 
poses. 

"Afterwards,  on  December  17,  1879,  a  new  con- 
tract was  executed  by  the  Board  of  Trustees,  the 
Board  of  Trust  and  Bredell,  under  which  the  latter 
agreed  to  convey  the  college  property  to  said  Board 
of  Trust,  as  trustee,  waiving  the  endowment,  if  the 
latter  would  have  its  charter  amended*  within  ninety 
days  so  as  to  authorize  it  to  hold  real  estate. 

"This  agreement  provided  that:  'The  Board  of 
Trust  shall  permit  the  said  real  estate  and  the  build- 
ings which  now  are,  or  may  hereafter  be  erected  there- 
on to  be  used,  occupied  and  controlled  by  the  trus- 
tees of  Westminster  College  for  the  educational  pur- 


Digitized  by 


Google 


324        SUPREME  COURT  OF  MISSOUBI, 

Bredell  t.  Westminster  College. 

poses  of  said  college  and  not  otherwise;  but  without 
any  power  on  the  part  of  said  Board  of  Trust,  or  any 
other  person,  to  suffer  or  permit  any  incumbrance 
thereon ;  and  without  power  on  the  part  of  said  Board 
of  Trust  to  convey  or  dispose  of  the  same,  except  the 
sale  thereof  be  ordered  by  a  court  of  competent  juris- 
diction, for  the  purpose  of  investing  the  same  in  other 
real  estate,  to  be  held,  used  and  managed  upon  the 
like  trusts  as  hereinbefore  stated,  and  none  other/ 

•*The  charter  of  the  Board  of  Trust  having  been 
amended,  as  required,  Bredell  and  his  wife,  on  April 
16,  1880,  conveyed  the  college  property  by  warranty 
deed  to  said  Board  of  Trust,  as  trustee  for  the  col- 
lege, which  deed  was  accepted  and  is  recorded  in  Book 
13,  page  259. 

'*As  plaintiffs  predicate  their  right  to  recover  the 
college  property  on  this  deed,  it  becomes  necessary 
to  set  out  its  conditions,  which  plaintiffs  claim  have 
been  forfeited,  as  follows: 

*'  *Upon  trust  that  the  party  of  the  second  part 
shall  permit  the  said  lands  hereinbefore  described  and 
conveyed  and  the  buildings  and  improvements  which 
now  are  or  may  hereafter  be  erected  thereon  to  be  used, 
occupied  and  controlled  by  the  Board  of  Trustees  of 
Westminster  College  (a  corporation  existing  under 
the  laws  of  the  State  of  Missouri)  for  the  educational 
purposes  of  said  college  and  not  otherwise,  from  time 
to  time  in  accordance  with  the  powers  conferred  upon 
said  corporation  in  and  by  the  charter  thereof  and 
amendments  to  the  same,  and  with  the  purpose  for 
which  said  college  was  incorporated,  provided,  never- 
theless, and  this  grant  and  conveyance  is  made  upon 
the  express  condition  that  neither  said  party  of  the 
second  part  herein  nor  said  Board  of  Trustees  of 
Westminster  College  nor  any  person  whatsoever  shall 
at  any  time  suffer  or  permit  any  incumbrance  or  lien 
of  any  description  to  be  created  or  imposed  upon  said 
premises  hereby  conveyed,  and  upon  the  further  ex- 
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press  condition  that  the  said  party  of  the  second  part 
shall  not  convey  or  dispose  of  the  said  above  de- 
scribed and  granted  premises,  whether  absolutely  or 
upon  condition,  to  any  other  person,  for  any  purpose 
or  upon  any  consideration  whatever,  except  the  sale 
thereof  be  ordered  by  a  court  of  competent  jurisdic- 
tion, upon  due  proceedings  had  therefor,  according  to 
the  course  of  equity  in  such  cases,  for  the  purpose  of 
selling  the  said  property,  or  such  part  thereof  as  may 
be  decreed  to  be  sold  by  such  court  in  pursuance  and 
fulfillment  of  the  trusts  for  which  said  Westminster 
College  was  organized,  with  a  view  to  invest  the  pro- 
ceeds of  such  sale  in  other  real  estate  to  be  held,  used 
and  managed  by  said  party  of  the  second  part  or  its 
successors  in  the  trust  hereby  declared  and  granted, 
upon  the  like  trusts  hereinbefore  stated  and  none 
other ;  it  being  intended  by  the  parties  hereto  that  the 
title  to  said  lands  and  tenements  hereinbefore  described 
and  of,  in  and  to  all  other  lands  which  may  be  pur- 
chased in  substitution  therefor  as  hereinbefore  pro- 
vided, if  any,  shall  be  vested  in  said  Board  of  Trust, 
party  of  the  second  part  herein,  as  part  of  the  perma- 
nent endowment  of  said  Westminster  College,  and  the 
principal  thereof  shall  never  be  diminished,  incum- 
bered, diverted  or  disposed  of  or  used  for  any  pur- 
pose except  as  hereinbefore  aathorized  and  provided. 

**  *And  it  shall  be  lawful  for  the  said  grantor  and 
his  heirs  or  assigns,  upon  a  breach  of  the  trusts  or 
conditions  hereinbefore  stated,  or  any  or  either  of 
them,  to  enter  and  take  possession  of  said  premises 
and  the  same  thereafter  to  hold  discharged  of  the 
trusts  hereinbefore  declared  and  as  of  his  former  es- 
tate. 

'*  *And  the  said  Edward  Bredell,  grantor  herein, 
covenants  to  and  with  the  said  party  of  the  second 
part  herein,  to  warrant  and  defend  the  title  to  said 
above  described  and  granted  premises,  so  long  as  the 
said  trusts  above  declared  shall  be  faithfully  executed 
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and  so  long  as  the  said  several  conditions  hereinbe- 
fore stated  shall  be  fully  complied  with,  against  all 
persons  lawfully  claiming  or  to  claim  the  same,  by, 
through  or  under  him,  the  said  grantor,  but  against 
none  others/ 

''On  June  7,  1909,  the  Board  of  Trust,  with  the 
approval  of  the  Synod  of  Missouri  of  the  Presbyterian 
Church,  and  in  pursuance  of  a  decree  of  the  Callaway 
Circuit  Court,  in  a  suit  wherein  the  said  Board  of 
Trust  was  plaintiff  and  the  Board  of  Trustees  of 
Westminster  College  was  defendant,  conveyed  said 
college  property  to  the  defendant,  subject  to  the  condi- 
tions in  the  deed  from  said  Edward  Bredell  in  regard 
to  the  sale  or  alienation. 

*'The  plaintiffs  claim  that  this  conveyance  was 
a  violation  of  the  conditions  in  the  Bredell  deed  which 
forfeited  the  title  to  the  property  and  authorized  them, 
as  the  heirs  of  Bredell,  to  re-enter  and  re-take  the 
property.    Hence  this  suit. 

''The  petition  states  an  ordinary  action  in  eject- 
ment for  the  college  property,  with  damages,  rents  and 
profits. 

"The  answer  of  the  defendants  is  lengthy.  It 
sets  out  the  incorporation  of  the  college,  the  incor- 
poration of  .the  Board  of  Trust,  the  conveyance  from 
Edward  Bredell  to  said  Board  of  Trust  of  the  college 
property;  the  resolutions  adopted  by  said  Board  of 
Trust  October  25,  1907,  regarding  the  transfer  of  the 
college  property  to  the  Board  of  Trustees;  the  sub- 
mission of  said  resolutions  to  the  Synod  of  Missouri; 
the  approval  of  such  transfer  by  the  Synod;  the  pro- 
ceedings in  the  Callaway  Circuit  Court  resulting  in 
the  decree  authorizing  and  directing  such  transfer  and 
the  conveyance  made  pursuant  to  said  decree. 

"The  following  excerpt  from  the  answer  contains 
the  gist  of  the  defense : 

"  'Defendants  further  allege  that  the  only  effect 
of  the  said  decree  of  the  Callaway  County  Circuit 
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Court,  SO  far  as  this  real  estate  was  concerned,  was  to 
change  the  trustee  by  dissolving  the  said  Board  of 
Trust  of  the  Synod  of  Missouri,  and  appointing  a 
successor  thereto  in  said  trust,  who  should  thereafter 
hold  the  record  title  to  said  property,  and  to  vest  the 
record  title  in  the  Board  of  Trustees  of  Westminster 
College  as  trustee  in  place  of  said  Board  of  Trust; 
and  under  said  decree  the  defendant,  the  Board  of 
Trustees  of  Westminster  College,  as  successor  is 
bound  to  hold  said  real  estate  as  trustee  and  to  use  it 
for  the  purposes  of  said  trust,  in  the  same  manner  and 
subject  to  all  the  conditions,  restrictions  and  limita- 
tions under  which  it  theretofore  had  been  held  and 
used  by  said  Board  of  Trust;  and  that  the  execution 
and  delivery  of  the  deed  of  June  7,  1909,  was  not  a 
departure  from  or  violation  of  any  restriction,  condi- 
tion or  limitation  contained  in  said  orignal  deed  from 
Edward  Bredell,  deceased,  which,  in  express  terms,  re- 
fers to  ''successors''  in  said  trust,  who  may  be  ap- 
pointed to  succeed  said  original  trustee.' 

''Said  answer  also  pleaded  an  estoppel  against 
plaintiffs,  in  this:  That  plaintiffs  had  knowledge  of 
the  transfer  of  title  in  January,  1910,  and  stood  by  and 
allowed  defendants  to  erect  a  new  building  in  place 
of  the  main  college  building  destroyed  by  fire,  costing 
$70,000,  without  notice  of  their  claim. 

"Defendants  also  present  a  special  plea  in  the 
nature  of  a  counterclaim,  wherein  they  allege  that  by 
the  wrongful  action  of  plaintiffs  in  claiming  said  prop- 
erty and  in  bringing  this  suit,  it  has  been  unable  to 
collect  funds  to  carry  on  its  work  and  has  thereby  been 
damaged  to  the  amount  of  $25,000.  They  also  pray 
that  plaintiffs  be  enjoined  from  bringing  any  other 
suit  in  ejectment. 

"Other  matters  are  pleaded  in  the  answer  not 
necessary  to  notice. 

"The  reply  of  plaintiffs  to  the  answer  of  defend- 
ants, denies  that  the  Callaway  Circuit  Court,  which 
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rendered  the  decree  above  mentioned,  had  any  juris- 
diction in  the  matter,  and  that,  as  plaintiffs  were  not 
parties  to  that  suit,  the  same  is  not  binding  on  them. 

"The  various  records  in  regard  to  the  title  to  said 
property,  wherein  said  Edward  Bredell  was  a  party, 
are  set  forth  in  said  reply,  so  that  practically  all  the 
muniments  of  title  affecting  the  property  are  set  forth 
in  the  pleadings. 

"On  the  trial  copies  of  all  these  records  were 
offered  in  evidence.  Plaintiffs  offered  no  oral  testi- 
mony. 

"For  defendants,  Rev.  J.  F.  Cowan,  a  member  of 
the  faculty  of  Westminster  ^College  for  fifty  years,  tes- 
tified, subject  of  the  objections  of  plaintiffs,  that,  ow- 
ing to  a  political  question  growing  out  of  the  Civil 
War,  the  Synod  of  Missouri  divided  in  1866,  the  ma- 
jority remaining  as  an  independent  body,  while  the 
minority  remained  with  the  northern  church ;  the  trus- 
tees and  faculty  of  Westminster  College  were  strongly 
in  favor  of  the  independent  synod,  which  afterwards, 
in  1874,  joined  the  southern  church;  that  after  the 
division  of  the  synod,  in  order  to  preserve  the  college 
property,  the  plan  of  giving  a  mortgage  on  it  and  per- 
mitting the  property  to  be  sold  was  agreed  upon  and 
carried  out;  also  that  the  organization  of  the  Board 
of  Trust,  as  trustee,  by  the  SjTiod  of  Missouri,  to  hold 
the  legal  title  to  the  property,  was  a  part  of  this  plan. 
He  also  testified  that  there  had  never  been  any  change 
at  any  time  in  the  management  of  the  property  and 
that  the  trustees  of  the  college  had  always  managed 
and  controlled  it. 

"Dr.  Kerr,  president  of  the  college,  testified  that 
some  years  ago  an  arrangement  had  been  made  be- 
tween the  two  synods  of  Missouri  (northern  and 
southern)  whereby  the  former  agreed  to  assist  in  the 
support  of  the  college,  and  had  raised  a  large  endow- 
ment for  that  purpose,  but  insisted  that  the  legal  title 
to  the  property  should  be  vested  in  the  college  trus- 
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tees,  and  for  this  reason  he  had  made  the  recommenda- 
tion to  the  synod.  He  also  stated  that  it  had  been 
impossible  to  raise  any  funds  for  the  college  since 
the  bringing  of  this  suit,  and  the  work  and  efficiency 
of  the  school  had  been  thereby  injured. 

'*In  addition  to  oral  argument,  counsel  on  both 
sides  have  furnished  me  with  elaborate  briefs.  I  have 
read  the  latter  carefully  and  with  much  interest,  and 
while  many  things  are  discussed,  it  seems  to  me  the 
entire  matter  resolves  itself  into  one  single  question, 
the  answer  to  which  will  be  decisive  of  the  case :  Was 
the  conveyance  by  the  Board  of  Trust  to  the  Board 
of  Trustees,  dated  June  3,  1909,  such  a  violation  of 
the  conditions  of  the  deed  from  Edward  Bredell  to 
said  Board  of  Trustj  dated  April  16,  1880,  as  to  for- 
feit the  title  to  said  property? 

**  Plaintiffs  stand  on  the  legal  proposition  that  the 
donor  of  a  charitable  gift  has  a  right  to  annex  such 
conditions  thereto  as  he  may  see  proper,  and  a  de- 
parture from  those  conditions  works  a  forfeiture; 
that  in  this  case,  considering  the  conditions  and  cir- 
cumstances under  which  Mr.  Bredell  acquired,  held 
and  conveyed  this  property,  it  was  clearly  his  inten- 
tion that  the  Board  of  Trust  should  always  continue 
as  the  trustee  of  said  property,  and  any  sale  or  trans- 
fer by  said  trustee  resulted  in  a  forfeiture,  upon  which 
he  or  his  heirs  might  re-enter. 

**0n  the  other  hand,  defendants  claim: 

*^(1)  That  there  has  been  no  'sale'  of  the  college 
property;  only  a  change  of  trustees. 

**(2)  That  under  the  statute  entitled  'Uses  and 
Trusts'  (Sec.  2867,  B.  S.  1909),  the  deed  from  Edward 
Bredell  to  the  Board  of  Trust,  as  trustees  for  the 
defendant,  and  the  said  trustee  being  charged  with  no 
active  duty,  the  legal  title,  as  well  as  the  equitable 
title,  became  vested  in  the  said  Board  of  Trustees. 

*'(3)  That,  even  if  the  conveyance  by  the  Board 
of  Trust  to  the  college  trustee  was  wrongful  and  ille- 
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gal,  still  the  beneficial  trust  would  not  fail  by  reason 
thereof,  but  that  a  court  of  equity,  on  proper  presenta- 
tion of  the  facts,  would  appoint  a  trustee  to  carry  out 
the  intention  of  the  founder. 

"(4)  Estoppel — ^that  plaintiffs,  after  knowledge 
of  the  change  of  title,  made  no  claim  for  a  year,  dur- 
ing which  time  defendants  expended  $70,000  in  a  new 
building. 

**(5)  Ultra  vires — ^that  if  the  restriction  in  the 
Bredell  deed  was.  an  absolute  prohibition  of  the  trans- 
fer of  the  title,  then  such  attempted  transfer  was  a 
nullity,  and  the  title  remained  as  it  was  before  the 
transfer. 

''Other  defenses  to  the  action  were  suggested,  but 
in  the  view  I  take  of  the  case  it  is  unnecessary  to  refer 
to  them. 

''I  have  attempted,  by  a  careful  analysis  of  all 
the  evidence,  to  ascertain  the  purpose  of  Edward  Bre- 
dell, the  donor,  in  regard  to  this  trust  property.  Leav- 
ing out  of  view,  for  the  present,  the  testimony  of  Dr. 
Cowan  that  the  entire  scheme  of  giving  a  mortgage  on 
the  property,  permitting  it  to  be  sold,  and  the  title 
diverted  from  the  college  trustees  in  whom  it  vested, 
was  to  prevent  the  northern  synod  from  obtaining 
control,  and  treating  Mr.  Bredell  as  the  absolute 
owner  and  not  a  trustee  of  the  property,  a  careful  ex- 
amination of  all  the  papers  signed  and  executed  by 
him  from  signing  of  the  mortgage  in  1866  to  exe- 
cuting the  final  deed  April  16,  1880,  there  plainly  ap- 
pears one  primary  purpose,  always  kept  in  view,  and 
that  was  to  aid  and  assist  in  building  up  and  maintain- 
ing Westminster  College.  He  first  signed  the  proposi- 
tion, called  by  plaintiffs'  counsel  a  deed  poll;  pro- 
posed if  $100,000  new  endowment  were  raised  by  the 
college  he  would  convey  the  property  to  the  trustees 
or  'to  such  a  body  specially  authorized  to  hold  the  title 
to  said  property  for  the  use  and  benefit  of  said  college.  ^ 
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''The  benefit  to  the  college  was  the  main  idea;  the 
trusteeship  a  mere  incident.  At  that  time  the  Board 
of  Trust  was  not  in  existence,  and  when  it  was  after- 
wards organized  by  authority  of  the  synod  it  is  but 
natural  that  he  should  refer  to  it.  But  the  'condition 
subsequent^  contained  in  the  deed  of  April  16,  1880, 
is  that  on  which  plaintiffs  base  their  claim  of  a  for- 
feiture.   It  will  now  be  examined. 

"This  deed,  in  its  habendum  clause,  was  to  'the 
Board  of  Trust .  .  .  and  to  its  successors  in  trust,  and 
assigns  forever,  to  the  use  of  the  said  corporation,' 
Westminster  College.  The  conditions  were  two:  the 
first  and  primary  was  (omitting  superfluous  words) 
that  said  property  should  be  used,  occupied  and  con- 
trolled by  the  Board  of  Trustees  of  Westminster  Col- 
lege for  its  educational  purposes  and  not  otherwise, 
in  accordance  with  the  powers  conferred  upon  said 
corporation  and  with  the  purpose  for  which  said  col- 
lege was  incorporated.  The  second  (and  secondary) 
condition  was  that  neither  the  grantee,  the  college 
trustees  nor  any  one  else  should  ever  'convey  or  dis- 
pose of*  said  property,  either  by  mortgage  or  abso- 
lute sale,  except  such  sale  were  authorized  by  a  court 
having  jurisdiction. 

"Defendants  in  their  brief  allege  that  Edward  Bre- 
dell had  no  right  to  insert  the  latter  clause  in  his  deed, 
giving  him  and  his  heirs  a  right  to  declare  a  forfei- 
ture in  case  the  conditions  were  violated.  A  sufl5cient 
answer  to  this  contention  is  that  the  grantee  accepted 
the  deed,  with  its  conditions,  and  is  bound  by  it. 

"The  circuit  court  of  Callaway  county  had  juris- 
diction of  the  parties  to  that  suit  and  also  of  the  sub- 
ject-matter, and  its  decree,  in  so  far  as  it  had  juris- 
diction, is  binding.  But  the  plaintiffs,  not  having  been 
parties  to  that  suit,  are  not  bound  by  its  decree,  ex- 
cept as  to  such  matters  over  which  the  court  had  juris- 
diction. 
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**The  Board  of  Trust,  as  trustee  of  the  college 
property,  hlad  a  right,  as  has  every  trustee,  to  resign 
its  trust,  and  the  circuit  court  of  Callaway  county,  in 
which  county  the  property  was  located,  had  the  right 
to  accept  such  resignation  and  the  right  to  appoint 
another  trustee.  [Brandon  v.  Carter,  119  Mo  572.] 
In  my  judgment  this  was  the  sole  legal  effect  of  that 
decree.  It  is  true  the  decree  directs  that  the  deed  be 
executed,  which  was  done,  and  the  same  purports  to 
be  a  deed  of  bargain  and  sale  with  a  consideration  of 
one  dollar ;  but,  as  a  matter  of  fact  and  of  law,  there 
was  a  mere  change  of  the  title  and  no  deed  was  neces- 
sary. There  was  no  ^sale'  of  the  property  within  the 
meaning  of  that  word.  The  use,  management  and  con- 
trol remained  as  it  had  always  been,  and  as  Edward 
Bredell  intended  it  should  always  remain. 

'*  Edward  Bredell  was  a  Presbyterian  and  by  his 
efforts  assisted  in  building  up  a  school  wherein  young 
men  should  be  taught  and  trained  in  Presbyterian  doc- 
trine of  the  same  brand  (old  school)  in  which  he  be- 
lieved. This  was  his  purpose,  clearly  expressed  and 
repeated. 

**  Suppose  there  had  been  another  school  in  Ful- 
ton under  control  of  another  religious  denomination, 
and  the  trustee,  the  Board  of  Trust,  had  sold  or  at- 
tempted to  sell  the  Westminster  College  property  to 
this  school,  it  would  have  been  clearly  within  Mr.  Bre- 
delPs  prohibition.  In  my  judgment  this  was  the  kind 
of  sale  that  Edward  Bredell  was  so  anxious  to  guard 
against  in  all  his  contracts  and  agreements. 

*' Westminster  College  has  existed  for  nearly  two 
generations.  The  various  members  of  its  board  of 
trustees  have  consisted  of  men  eminent  in  the  church 
and  the  nation ;  its  faculty  has  been  eminent  for  learn- 
ing and  piety ;  its  students  have  been  legion  and  have 
achieved  success  in  every  walk  in  life,  in  church,  state 
and  nation,  and  have  been  justly  proud  of  their  alma 
mater.    Its  property,  the  greater  part  of  which  is  in- 
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volved  in  this  suit,  represents  the  slow  accumulation 
of  all  the  years  of  its  existence.  It  represents  the 
best  efforts  and  sacrifices  of  a  part  of  the  best  men 
and  women,  not  only  of  the  Presbyterian  Church,  but 
of  the  good  people  of  Fulton  and  Callaway  county, 
who  have  a  just  pride  in  its  work,  its  history  and  its 
traditons.  Now,  in  view  of  all  these  facts,  should  this 
property  be  transferred  to  these  plaintiffs  on  what 
at  most  was  a  mere  technical  violation  of  a  clause  of 
forfeiture  in  the  deed  of  Edward  Bredell,  which  would 
defeat  the  very  purpose  of  said  deed!  I  do  not  think 
so. 

**The  plaintiffs  are  said  to  be  collateral  and  not 
direct  heirs  of  the  donor,  Edward  Bredell,  but  I  am 
not  sure  this  fact  was  in  evidence.  But  the  evidence 
does  not  show  that  they  ever  contributed  a  penny  to- 
wards this  property,  or  that  they  have  any  interest 
therein. 

**If  the  trustee,  the  Board  of  Trust,  resigned  as 
trustee,  the  Callaway  Circuit  Court  had  a  legal  right 
to  appoint  the  defendant  as  its  successor,  and  such, 
appointment  cannot  be  questioned  in  a  collateral  pro- 
ceeding. *A  trust  shall  never  fail  for  want  of  a  trus- 
lee. 

'*  There  are  various  other  matters  referred  to 
by  counsel  in  their  briefs,  but  as  the  views  enunciated 
dispose  of  the  case  it  is  not  necessary  to  dispose  of 
them,  except  to  say  that  the  claim  of  defendants,  in 
ease  of  a  finding  in  their  favor,  for  damages  against 
plaintiffs  by  reason  of  making  claim  and  bringing  suit 
for  this  property,  is  a  novel  one  for  which  I  find  no 
precedents,  so  far  as  my  experience  extends,  and  it  will 
be  disallowed. 

**As  the  evidence  shows  that  the  bringing  of  the 
suit,  with  the  uncertainty  attending  its  result,  has 
been  a  great  detriment  to  the  college,  the  prayer  of 
the  defendants  will  be  granted  in  this  respect  and  the 
title  quieted  as  to  plaintiffs. '' 
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On^itting  formal  parts,  the  court  entered  the  fol- 
lowing judgment  and  decree : 

**And  the  court  having  heard  the  evidence  and 
being  in  the  matter  fully  advised,  doth  find  the  issues 
for  the  defendants. 

**It  is  therefore  considered  by  the  court  that  the 
plaintiffs  take  nothing  by  this  suit;  that  said  defend- 
ants go  hence  without  delay  and  that  they  recover 
of  the  plaintiffs  their  costs  herein  and  have  thereof 
execution. 

**And  it  further  appearing  to  the  court  from  evi- 
dence in  the  case  that  plaintiffs  have  no  right,  title 
or  interest  in  the  real  estate  described  in  the  petition, 
and  that  this  litigation  or  any  further  litigation  in  re- 
gard to  said  property  would  be  greatly  detrimental 
to  the  right  and  interest  of  said  Westminster  College, 
and  said  defendant,  the  trustees  of  said  Westminster 
College,  having  prayed  for  relief  against  the  plain- 
tiffs in  this  behalf  in  their  answer  herein,  it  is  there- 
fore considered  and  adjudged  by  the  court  that  the 
.title  to  the  real  estate  described  in  plaintiffs'  petition 
be  quieted  against  the  plaintiffs,  and  that  the  said 
plaintiffs,  and  each  of  them,  their  agents  and  attorneys 
be  enjoined  and  restrained  from  interfering  in  any 
manner  with  the  management  or  control  of  said  real 
estate,  or  from  having  or  maintaining  any  other  or 
further  suit  or  action  to  recover  said  property,  or  any 
part  thereof,  so  long  as  said  property  is  held  and 
managed  by  sfid  trustees  for  the  use  and  benefit  of 
said  Westminster  College  for  the  purpose  for  which 
it  was  incorporated  and  under  the  conditions  and  re- 
strictions contained  in  the  deed  from  Edward  Bredell 
to  the  Board  of  Trust  of  the  Synod  of  Missouri,  dated 
April  16,  1880,  and  recorded  in  the  recorder's  of- 
fice of  Callaway  county,  in  book  13,  at  page  259,  and 
following." 

The  following  observations  are  made  as  supple- 
menting what  is  so  well  said  by  the  learned  chancellor. 
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Plaintiffs  based  their  right  to  recover  upon  an 
alleged  forfeiture  of  title  by  reason  of  a  breach  of  a 
condition  subsequent  in  the  deed  of  the  ancestor.  The 
conditions  of  the  deed,  substantially,  were  (1)  that 
the  trustee  should  permit  the  beneficiary  to  use,  oc- 
cupy and  control  the  property  conveyed,  for  the  edu- 
cational purposes  of  the  college  and  not  otherwise, 
and  (2)  that  the  property  should  not  be  sold  or  in- 
cumbered. It  is  not  claimed  that  there  was  a  breach 
of  the  former  condition,  and  the  case  rests  solely  upon 
an  alleged  breach  of  the  latter.  Was  there  a  sale  or 
conveyance  of  the  property  within  the  meaning  of  the 
language  of  the  deedt  In  considering  this  question 
we  must  not  overtook  the  facts  and  circumstances 
under  which  the  alleged  conveyance  was  made. 

A  corporation,  as  in  the  case  of  a  natural  person, 
may  cease  to  exist.  The  deed  cleariy  recognized  that 
contingency  in  conveying  the  title  to  the  trustee  *'and 
to  its  successor  in  trust.''  The  Board  of  Trust  re- 
signed its  trusteeship  and  was  dissolved  by  a  decree 
of  the  circuit  court  of  Callaway  county.  Whether  or 
not  such  decree  of  dissolution  of  the  corporation  was 
regular,  we  need  not  decide.  The  jurisdiction  of  a 
court  of  equity  to  appoint  a  trustee  in  case  of  a  va- 
cancy, in  order  to  take  title  to  the  property  and  ad- 
minister the  trust,  is  undoubted.  In  the  exercise  of 
snch  power  the  court  may  not  always  act  in  accord- 
ance with  correct  principles  of  law,  but,  being  pos- 
sessed of  authority,  its  action  cannot  be  attacked  col- 
laterally, and  must  stand  until  reversed  or  overruled 
in  the  proper  tribunal.  Attention  is  directed  to  this 
phase  of  the  case  because  all  that  was  done  in  the 
transference  of  the  legal  title  to  the  property  wab 
done  by  the  judgment  and  direction  of  the  court,  for 
it  cannot  be  maintained  that  the  mere  filing  of  the  pe- 
tition by  the  trustee,  though  advising  and  praying 
snch  judicial  action,  amounted  to  a  conveyance  of  the 
property  or  a  breach  of  the  conditions   of  the  deed. 
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True,  after  divesting  the  Board  of  Trust  of  the  legal 
title  and  vesting  it  in  the  Board  of  Trustees,  subject  to 
all  of  the  trusts  and  conditions  of  the  deed,  the  court 
ordered  **for  further  confirmation  of  the  title''  that 
the  Board  of  Trust  convey  the  legal  title  to  the  Board 
of  Trustees,  but,  as  said  by  the  learned  chancellor,  this 
direction  was  unnecessary,  and  compliance  therewith 
added  nothing  to'  the  title  as  already  passed  by  judg- 
ment of  the  court. 

It  is  thus  apparent  that  the  conveyance  of  the 
title,  complained  of  as  a  breach  of  the  condition  of 
the  deed,  was  made  not  by  the  trustee  but  by  the  judg- 
ment of  a  court  having  full  jurisdiction  in  the  prem- 
ises. It  does  not  avail  plaintiffs  to  insist  that  they 
were  not  parties  to  that  suit  and  therefore  not  bound 
by  the  judgment,  for,  aside  from  the  action  of  the 
court,  the  record  fails  to  disclose  any  act  which  can  be 
considered  as  a  conveyance  of  the  property.  It  is  the 
judgment  itself  the  plaintiffs  must  rely  upon  as  work- 
ing the  forfeiture,  and  not  the  facts  constituting  the 
cause  of  action  in  which  the  judgment  was  rendered. 
The  trustee  had  the  right  to  terminate  its  trusteeship. 
That  fact  was  recognized  in  the  deed.  When  it  was 
about  to  terminate  its  connection  with  the  property, 
and  its  existence,  it  was  evident  that  there  would  be  no 
trustee.  A  trust  will  not  be  allowed  to  fail  for  want  of 
a  trustee,  and  the  court  was 'acting  within  its  recog- 
nized equity  jurisdiction  in  appointing  a  trustee  and  in 
making  the  necessary  transfer  of  the  legal  title. 
Whether  the  trustee  was  qualified  to  administer  the 
trust  or  whether  the  proceeding  was  free  from  error, 
we  do  not  consider  before  us  for  decision.  What  we 
decide  is  that  neither  what  was  done  by  the  trustee 
nor  by  the  decree  and  order  of  the  court,  in  connec- 
tion with  the  transfer  of  the  legal  title  to  the  property, 
can  be  held  to  have  been  a  conveyance,  within  the 
meaning  of  the  conditions  of  the  deed. 
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We  are  also  of  the  opinion  that  under  the  facts  in 
evidence  plaintiffs  were  not  entitled  to  recover,  for 
the  reason  that  they  had  waived  snch  right,  if  it  ever 
existed. 

It  was  stipulated  by  the  parties  that  plaintiffs 
ascertained  by  rumor  in  January,  1910,  the  facts  as 
to  the  execution  of  the  deed  and  its  terms,  and  that 
they  also  learned  at  the  same  time  that  the  main  col- 
lege building  had  been  destroyed  by  fire  and  that  sub- 
scriptions were  being  solicited  to  rebuild  the  same  on 
said  land.  No  right  of  entry  was  asseri;ed  by  plaintiffs, 
nor  was  suit  filed  by  them  until  April  18,  1911,  during 
which  intervening  time  a  building  costing  about  sev- 
enty thousand  dollars  had  been  erected.  It  is  a  well 
^recognized  principle  of  the  law  of  real  property  that 
in  case  of  a  breach  of  a  condition  subsequent  the  title 
does  not  ipso  facto  revert  to  the  grantor,  but  remains 
in  the  grantee  until  by  re-entry  on  the  property  or 
some  act  equivalent  thereto  the  grantor  asserts  his 
rights  arising  by  reason  of  the  forfeiture.  [Ellis  v.  Ky- 
ger,  90  Mo.  600 ;  2  Washburn  on  Real  Property  (6  Ed.) 
sec.  951,  et  seq.;  13  Cyc.  706.]  While  mere  lapse  of 
time  alone,  within  the  period  of  limitation,  will  not 
bar  his  right  of  entry  to  enforce  a  forfeiture,  yet,  if 
the  grantor  delays  an  unreasonable  length  of  time  be- 
fore asserting  his  right,  and  knows  that  the  grantee, 
on  the  faith  of  his  title,  is  making  valuable  improve- 
ments on  the  property,  so  that  there  exist  in  the  case 
the  elements  of  an  estoppel,  he  will  he  held  to  have 
waived  his  right  to  a  forfeiture.  [2  Washburn,  supra, 
sec.  961;  Kenner,  etc.  v.  American  Contract  Co.,  9 
Bush,  202;  Ludlow  v.  New  York,  etc.  E.  E.  Co.,  12 
Barb.  440;  Trustees  v.  Patrick,  31  Ky.  Law  Eep. 
287 ;  Maginnis  v.  Knickerbocker  Ice  Co.,  112  Wis.  385 ; 
Eoyal  V.  Aultman  &  Taylor  Co.,  116  Ind.  424;  1  Jones 
on  Eeal  Property,  sec  705;  2  Devlin  on  Deeds  (3  Ed.), 
sec.  959  and  note  2.] 

242  Sup.— 22 
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Washburn,  supra,  sec.  961,  states*  the  law  as  fol- 
lows: **A  forfeiture  may  be  saved  though  a  condi- 
tion may  have  been  broken,  if  the  party  who  has  the 
right  to  avail  himself  of  the  same  waives  this  right, 
which  he  may  do  by  acts  as  well  as  by  an  express 
agreement/* 

And  in  Kenner,  etc.  v.  American  Con.  Co.,  supra, 
1.  c.  210,  the  court  said:  **The  more  modem  author- 
ities on  the  subject  of  such  forfeitures  establish  the 
doctrine  that  it  is  with  the.  party  in  whose  favor  the 
condition  is,  or  who  becomes  entitled  to  the  estate  by 
reason  of  the  forfeiture,  to  say  whether  the  estate 
shall  be  forfeited  or  not;  and  although  the  user,  from 
which  the  grant  of  a  public  passway  may  be  implied, 
must  have  continued  for  a. period  required  to  toll  the 
right  of  entry  in  ejectment,  the  waiver  of  a  forfeiture 
may  nevertheless  be  inferred  by  reason  of  the  failure 
of  the  party  entitled  to  the  estate  to  re-enter  or  assert 
some  claim  in  a  reasonable  time,  terminating  the 
estate;  and  particularly  in  a  case  where  the  party  to 
whom  the  grant  is  made  is  permitted  to  use  and  make 
valuable  improvements  on  the  premises  after  the  con- 
dition is  broken.'' 

The  plaintiffs  stood  by  for  more  than  a  year  after 
they  learned  of  the  facts  under  which  they  are  now 
claiming  title.  They  knew  that  a  large  sum  of  money, 
raised  by  charitable  contributions,  was  being  invested 
to  improve  this  property  and  enable  those  in  charge 
thereof  to  carry  out  the  purposes  of  that  institution, 
but  they  made  no  claim  of  title  during  all  of  that  time, 
and  we  think  such  facts  brought  this  ease  within  the 
doctrine  of  waiver  and  constituted  a  good  defense  to 
plaintiffs'  suit.  The  judgment  is  aflSrmed.  All  con- 
cur; Graves,  J.,  in  the  result. 
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THE  STATE  v.  MISSOURI  PACIFIC  RAILWAY 
COMPANY,  AppeUant. 

In   Banc,   May  7,   1912. 

L  CONSTITUTIONAL  LAW:  Semi-monthly  Payment:  Bene- 
ficial. A  statute  which  requires  railroad  companies  to  pay 
their  employees  as  often  as  twice  a  month  is  a  beneficial  law 
to  such  employees.  The  courts  will  take  Judicial  notice  of 
that  fact 


2.  :  :    Harassing  and  Vexatious  Law:   No  Issue. 

An  allegation  that  a  statute  requiring  corporations  to  make 
semi-monthly  payments  to  wage-earners  "was  enacted  to  harass 
and  annoy  the  railroads  of  the  State"  does  not  raise  any  issue 
of  which  the  court  can  take  notice. 

3.  ;  :  Wisdom  of  Law.    Whether  a  law  is  wise  or 

unwise  is  a  matter  oyer  which  the  courts  have  no  control.  They 
concern  themselves  only  with  the  legality  or  constitutionality 
of  an  act 

4.  :  :  Police  Power:  Variable.    The  police  power 

in  its  very  nature  must  be  somewhat  elastic  tu  meet  the  chang- 
ing and  shifting  conditions  brought  about  by  the  increase  of 
population  and  the  complex,  commercial  and  social  relations 
of  the  people. 

5.  :  :  Is  Referable  to  Police  Power.  The  enact- 
ment of  the  statute  requiring  corporations  to  pay  their  wage- 
earners  twice  a  month,  can  be  upheld  only  as  an  exercise  of 
the  police  power,  is  of  general  benefit  to  the  laborer,  and  is 
yalid  if  it  does  not  violate  some  provision  of  the  State  or 
Federal  Ck>nstitution. 

6.  :  :  Police  Power:  In  Disregard  of  Constitu- 
tional Rights.  The  exercise  of  the  police  power  cannot  be  made 
a  cloak  under  which  to  overthrow  or  disregard  constitutional 
rights. 


:  :  :    Freedom    of   Contract:    Unequal 

Situation:  Penalty.  It  is  not  an  unreasonable  abridgment 
of  the  freedom  and  right  to  contract  to  compel  railroad  com- 
panies to  pay  their  wage-earners  semi-monthly;  and  if  the 
General  Assembly  can>  on  account  of  the  unequal  situation 
of  laborers  and  their  corporate  employers,  fix  the  time  for 
paying  wages,  it  may  with  equal  propriety  prescribe  fines  and 
penalties  to  compel  the  payment  ot  such  wages.  Such  a  statute 
is  not  in  conflict  with  section  4  of  article  2  of  the  Constitu- 
tion, declaring  that  ''all  persons  have  a  natural  right  to  life, 


Digitized  by 


Google 


340        SUPEEME  COUET  OF  MISSOUEI, 

state  y.  Railroad. 

liberty  and  the  enjoyment  of  the  gains  of  their  own  industry;" 
nor  with  section  30  of  article  2,  declaring  that  "no  person 
shall  be  deprived  of  life,  liberty  or  property  without  due  process 
of  law;"  nor  with  section  1  of  the  Fourteenth  Amendment 
prohibiting  any  State  from  denying  to  its  citizens  equal  pro- 
tection of  the  laws. 

Held,  by  GRAVES,  J.,  concurring,  with  whom  LAMM  and 
FERRISS,  JJ.,  concur^  that  the  right  to  contract  is  one 
which  belongs  to  every  person,  whether  employer  or  em- 
ployee, rich  or  poor,  natural  or  artificial,  and  when  a  law 
abridges  the  freedom  of  the  employer  to  contract  it  neces- 
sarily likewise  abridges  the  employee's  freedom  also;  and 
a  law  which  curtails  that  freedom  can  be  upheld  only  as 
a  reasonable  exercise  of  the  police  power,  which  looks 
specially  to  the  health,  safety,  morals  and  general  welfare 
of  the  citizen;  and  while  this  semi-monthly  payment  statute 
goes  to  the  very  verge  of  the  police  power,  yet,  in  view 
of  the  holding  in  the  case  of  State  ex  rel.  v.  Vandiver» 
222  Mo.  206,  and  the  trend  of  recent  adjudications,  both 
in  this  and  other  Jurisdictions,  upholding  legislation  de- 
signed to  protect  laborers,  it  is  not  such  an  unreasonable 
exercise  of  the  police  power  as  to  invalidate  the  statute. 


:  :  :    Denial  of  Justice.     Nor  is  such 

statute  in  conflict  with  section  10  of  article  2  of  the  Constitu- 
tion, declaring  that  right  and  justice  shall  be  administered 
without  sale,  denial  or  delay,  although  it  may  deny  to  a 
defendant  the  right  to  plead  in  a  court  of  justice  as  a  defense 
a  contract  with  an  employee  providing  for  a  monthly  or  other 
pasrment 


9.  :  :  :  Private  Property  for  Private  Uaa. 

Nor  is  such  statute  an  attempt  to  take  private  property  for  a 
private  use,  nor  does  it  authorize  the  taking  of  private  i»*operty 
under  the  guise  of  its  being  fo^  a  public  use,  without  com- 
pensation. There  is  no  similarity  between  the  condemnation 
of  property  and  the  compelling  of  a  person  to  pay  a  debt  to 
one  who  has  already  earned  the  same  by  his  labor. 

10.  :    :    :    Impairment   of   Contracts.     The 

statute  requiring  railroad  companies  to  pay  their  employees 
twice  a  month  does  not  impair  the  obligations  of  contracts* 
where  there  were  at  the  time  of  its  enactment  no  existing 
contracts  providing  for  different  payments.  The  statute  ap- 
plies only  prospectively. 

11.   :    :    :    Irrevocable    Privileges.      Neither 

did  said  statute  grant  to  such  employees  irrevocable  privileges 
denied  to  other  employees  similarly  situated.  The  statute  is 
subject  to  repeal. 
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12.  — :  :  Title:  Broader  Than  Act.    A  title  which  is 

broader  than  the  statute  enacted  thereunder  could  not  have 
misled  any  one.  Although  the  Semi-monthly  Payment  Act 
in  its  body  includes  only  mechanics,  laborers  and  other  serv- 
ants, it  is  not  invalid  because  its  title  Includes  all  employees 
of  all  corporations. 

13.  :  :  Class  Legislation:  Applicable  to  Corpora- 
tions Only.  An  act  requiring  all  corporations  to  pay  their 
employees  semi-monthly,  but  does  not  require  private  indi- 
viduals or  partnerships  who  employ  laborers  in  the  same  fields 
of  industry  to  make  semi-monthly  payments,  is  not  such  class 
legislation  as  violates  the  Constitution  prohibiting  special  or 
class  legislation.  There  are  potent  reasons  for  the  discrimina- 
tion against  corporations — among  others  that  laborers  cannot 
know  stockholders  of  corporations  as  they  can  partners  or 
individual  employers,  nor  their  solvency,  nor  their  liabilities, 
nor  can  they  look  to  any  property  for  the  payment  of  their 
wages  except  the  corporation's  property,  but  all  the  property 
of  the  partner  or  the  individual  is  liable  for  the  laborer's 
wages. 

Held,  by  GRAVES,  J.,  concurring,  with  whom  LAMM  and 
FERRISS,  JJ.,  concur,  that  the  placing  of  corporations 
in  a  class  to  themselves  is  not  an  unreasonable  classifica- 
tion. 

14.  :  :    Interstate  Commerce.     Where  there  is  no 

showing  that  any  of  the  States  into  which  defendant's  rail- 
roads run  have  not  a  law  requiring  semi-monthly  payment  of 
employees,  or  any  similar  law,  and  there  is  no  law  of  Congress 
on  the  subject,  and  there  is  no  showing  that  any  considerable 
number  of  defendant's  employees  have  quit  work  because  of 
semi-monthly  payments,  it  is  not  easy  to  conceive  how  the 
enforcement  of  the  law  will  interfere  with  the  efiiclent  manage- 
ment of  defendant's  interstate  business. 

15.  :  :  Indirect  Amendment  of  Charts;:  Altera- 
tion of  Corporate  Rights:  Police  Power.  Neither  corpora- 
tions nor  citizens  have  any  vested  rights  in  statutes.  When 
the  general  welfare  demands  a  new  law,  to  operate  prospectively, 
that  can  be  iipheld  under  the  police  power,  a  corporation  has 
no  chartered  or  implied  rights  that  inhibits  such  an  enact- 
ment, even  though  its  enforcement  may  result  in  incidental 
injury  to  the  corporation.  The  Missouri  Pacific  Railway  Com- 
pany, chartered  prior  to  the  adoption  of  the  Constitution  of 
1875,  has  no  such  vested  charter  rights  as  make  void  as  to  it 
a  statute  requiring  the  semi-monthly  payment  of  its  employees, 
since  said  statute  is  an  appropriate  and  necessary  police  regula- 
tion, whose  enforcement  will  not  prevent  said  company  from 
remuneratively   operating   its   railroad   as   a   common    carrier. 
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or  otherwise  prove  injurious  to  it  or  other  corporations,  but  will 
encourage  honest  toil  and  enable  wage-earners  the  more  readily 
to  supply  themselves  with  the  necessaries  of  life. 

Appeal  from  Vernon  Circnit    Court. — Hon.    B.    Q. 
Thurman,  Judge. 

Affibmed. 

Robert  T.  Railey  for  appellant 

(1)  Said  Act  of  1911  is  in  conflict  with  section 
1  of  article  14  of  the  amendments  to  the  Constitution 
of  the  United  States,  in  this:  That  it  denies  to  de- 
fendant the  equal  protection  of  the  laws,  and  attempts 
to  deprive  it  of  its  property  without  due  process  of 
law.  The  above  act  discriminates  in  favor  of  individ- 
uals, tenants  in  common  and  copartnerships,  similar- 
ly situated  and  engaged  in  the  same  business  as  cor- 
porations, by  permitting  the  former  to  contract  for 
labor  and  to  pay  for  same  at  any  date  agreed  upon, 
while  corporations,  engaged  in  identically  the  same 
business,  employing  the  same  number  and  class  of 
workmen,  are  compelled  to  pay  them  semi-monthly. 
Tiedeman's  Lim.  of  Police  Powers,  sec.  178,  p.  572; 
Cooley's  Const.  Lim.  (6  Ed.),  pp.  484,  709;  State  v. 
Loomis,  115  Mo.  307;  State  v.  Julow,  129  Mo.  163; 
State  V.  Tie  Co.,  181  Mo.  536;  State  v.  Miksicek,  225 
Mo.  561;  Ex  parte  House,  227  Mo.  635;  Godcharles  v. 
Wigeman,  113  Pa.  St.  431;  People  v.  Coler,  116  N.  Y. 
1;  Wright  v.  Hart,  182  N.  Y.  334;  Ives  v.  Railroad,  94 
N.  E.  (N.  Y.)  431;  Wynehamer  v.  People,  13  N.  Y.  378; 
People  ex  rel.  v.  Otis,  90  N.  Y.  48;  In  re- Jacobs,  98  N. 
Y.  98;  People  v.  Gillson,  109  N.  Y.  389;  People  v. 
Grange  Co.,  67  N.  E.  (N.  Y.)  129;  People  v.  Zimmer- 
man,  92  N.  Y.  Supp.  497;  Comm.  v.  Perry,  155  Mass. 
117;  Johnson  v.  Mining  Co.,  127  Cal.  555;  Ex  parte 
Kubach,  85  Cal.  274;  Ex  parte  Whitwell,  19  L.  B.  A. 
(Cal.)  727;  MiUett  v.  People,  117  HI  294;  Braceville  v. 
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People,  147  111.  66;  Coal  Co.  v.  Harrier,  207  HI.  624; 
Frerer  v.  People,  141  111.  171;  Richie  v.  People,  155  lU. 
98;  HardiBg  v.  People,  160  HI.  459 ;  Bessette  v.  People, 
193  HI.  334;  Iron  Co.  v.  State,  160  Ind.  379;  Shaver  v. 
Pa.  Co.,  71  Fed.  931;  State  v.  Robins,  71  Oh.  St.  273; 
Jones  V.  Hotel  Co.,  79  Fed.  477;  State  v.  Hann,  61 
Kan.  146;  Brick  Co.  v.  Perry,  69  Kan.  297;  Low  v. 
Printing  Co.,  41  Neb.  127;  State  v.  Goodwill,  33  W. 
Va.  179;  State  v.  Coal  Co.,  33  W.  Va.  188;  Block  v. 
Schwartz.  27  Utah,  387;  State  ex  rel.  v.  Krentzberg, 
58  L.  R.  A.  (Wis.)  748;  Adair  v.  United  States,  208  U. 
S.  161;  Muller  v.  Oregon,  208  U.  S.  412;  Lochner  v. 
New  York,  198  U.  S.  45.  .(2)  The  word  "corpora- 
tion" mentioned  in  the  Acts  of  1911  of  Missouri,  page 
150,  must  be  treated  as  though  it  meant  the  names  of 
all  the  individuals  who  are  members  of  said  corpora- 
tions. It  has  long  been  settled  that  the  word  "per- 
son" within  the  meaning  of  the  Fourteenth  Amend- 
ment to  the  Constitution  of  the  United  States  applies 
to  a  corporation.  Beach  on  Monopolies  and  Indus- 
trial Trusts,  sec.  230;  Providence  Bank  v.  Billings,  4 
Pet.  (U.  S.)  514;  Railroad  v.  Railroad,  112  U.  S.  414; 
Railroad  v.  Ellis,  165  U.  S.  154;  Johnson  v.  Mining 
Co.,  59  Pac.  (Cal.)  304.  (3)  The  Act  of  1911,  page  150, 
cannot  be  construed  as  an  amendment  of  all  the 
charters  of  all  the  corporations,  which  employ  me- 
chanics, laborers  or  other  servants.  Nor  can  it,  under 
the  Constitution  and  laws  of  Missouri,  be  considered 
as  an  amendment  of  the  charter  of  any  corporation, 
whether  organized  under  the  laws  of  this  State  or  else- 
where. Sees.  2  and  5,  art.  12,  Constitution;  sec.  34, 
art.  4,  Constitution;  sec.  53  and  pars.  24,  25  and 
26,  Constitution;  sees.  2975,  2977,  2993,  3048,  3049, 
2360,  3051,  3052,  R.  S.  1909 ;  Sloan  v.  Railroad,  61  Mo. 
31;  State  v.  Loomis,  115  Mo.  307;  State  v.  Julow,  129 
Mo.  163;  State  v.  Tie  Co.,  181  Mo.  536;  Ex  parte 
House,  227  Mo.  635;  Leach  v.  Tie  Co.,  Ill  Mo.  App. 
650;  Cooley's  Const.  Lim.  (6  Ed.),  709,  710;  Tiede- 
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man's  Lim.  of  Police  Powers,  sec.  191,  p.  584;  Taylor 
on  Private  Corporations  (5  Ed.),  sees.  450,  p.  430 
2  Cook  on  Corporations  (4  Ed.),  sees.  492  to  496 
Railroad  Tax  Cases,  13  Fed.  754-5,  116  U.  S.  138 
State  V.  Haun,  61  Kan.  146 ;  Braceville  v.  People,  147 
111.  66;  Railroad  v.  Ellis,  165  U.  S.  150;  Johnson  v. 
Mining  Co.,  59  Pac.  (Cal.),  304;  Freeman's  Criticism, 
62  Am.  St.  Rep.  181;  RaUroad  v.  Smith,  173  U.  S.  698; 
Adair  v.  United  States,  208  U.  S.  173;  V.  B.  &  T.  Co.  v. 
Perry,  69  Kan.  297;  Gillespie  v.  People,  188  111.  176; 
State  ex  rel.  v.  Kreutzberg,  90  N.  W.  (Wis.)  1098; 
People  V.  Marcus,  185  N.  Y.  257 ;  Low  v.  Printing  Co., 
41  Neb.  127.  (4)  The  Legislature  cannot  even  pass 
a  law  which  will  prohibit  a  railway  company  from 
compelling  an  adult  to  quit  its  service  or  to  withdraw 
from  a  labor  union,  nor  on  the  other  hand  can  the 
Legislature  pass  an  act  which  will  prohibit  an  em- 
ployee from  refusing  to  work  for  any  corporation,  if 
any  adults  are  employed  in  behalf  of  same  who  are 
not  members  of  a  labor  union.  In  other  words,  the 
right  of  personal  contract  is  so  sacred  that  the  Legis- 
lature cannot  interfere  ,  with  same  except  in  cases 
where  the  health,  safety  or  welfare  of  the  public  are 
involved.  Stat«  v.  Julow,  129  Mo.  163,  175;  Clothing 
Co.  V.  Watson,  168  Mo.  133;  Adair  v.  United  States, 
208  U.  S.  173 ;  V.  B.  &  T.  Co.  v.  Perry,  76  Pac.  (Kan.) 
1848;  Gillespie  v.  People,  188  111.  176;  State  ex  rel, 
Zillmer  v.  Kreutzberg,  114  Wis.  530;  People  v.  Mar- 
cus, 185  N.  Y.  257.  (5)  No  statutory  enactment  which 
interferes  with  the  right  of  private  contract  can  be 
upheld  in  those  States  where  the  Legislature  is  not 
authorized  to  amend  the  charters  of  corporations. 
Under  this  head,  no  legislative  enactment  can  with- 
stand the  test  of  judicial  criticism  or  be  sustained 
as  constitutional,  which  deprives  a  corporation  or  in- 
dividual of  the  right  to  hire  men  who  are  sui  juris  by 
the  month,  and  to  pay  them  accordingly,  or  less  fre- 
quently if  agreed  upon.    Godcharles  v.  Wigeman,  113 
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Pa.  St.  431;  Iron  Co.  v.  State,  160  Lid.  379 ;  Braceville 
V.  People,  147  lU.  66;  Railroad  v.  Long,  82'  N.  E. 
(Lid.)  757;  Johnson  v.  Mining  Co.,  127  Cal.  555  j 
State  V.  Hann,  61  Kan.  146.  The  following  cases  re- 
lating to  the  same  subject  and  practically  announcing 
the  same  principles  held  the  acts  under  consideration 
unconstitutional.  State  v.  Loomis,  115  Mo.  307 ;  State 
V.  Tie  Co.,  181  Mo.  536;  Freer  v.  People.  141  LI.  171; 
Commonwealth  v.  Perry,  155  Mass.  117 ;  Low  v.  Print- 
ing Co.,  41  Neb.  127;  Railroad  v.  Wilson,  19  S.  W. 
(Tex.)  911;  Leach  v.  Tie  Co.,ail  Mo.  App.  650;  Peo- 
ple V.  Colerj  166  N.  Y.  1;  People  v.  Zimmerman,  92 
N.  Y.  Supp.  497;  Ives  v.  Railroad,  94  N.  E.  (N.  Y.) 
431;  Millett  v.  People,  117  HI.  294;  State  v.  Goodwill, 
33  W.  Va.  179 ;  State  v.  Coal  Co.,  33  W.  Va.  188 ;  Street 
V.  Vamey,  160  Lid.  338;  Coal  Co.  v.  Harrier,  207  111. 
624;  In  re  Eight-Hour  Law,  21  Colo.  29;  Wright  v. 
Hart,  182  N.  Y.  334;  Ballard  v.  Oil  Co.,  34  So.  (Miss.) 
533;  Shaver  v.  Pa.  Co.,  71  Fed.  931;  Jordan  v.  State, 
103  S.  W.  (Tex.)  633;  State  v.  Goebroski,  56-L.  R.  A. 
570;  Block  v.  Schwartz,  76  Pac.  22;  Tiedeman's  Lim. 
of  Police  Powers,  sec.  178,  p.  572;  Cooley's  Const. 
Lim.  (6  Ed.),  709  and  710.  (6)  Said  act  violates  sec- 
tion  28,  article  4,  Constitution,  in  that,  in  its  title  it 
includes  all  employees  of  all  corporations  doing  busi- 
ness in  the  State  of  Missouri,  while  the  body  of  the 
act  is  misleading,  indefinite  and  uncertain,  and  only 
extends  the  special  privileges  to  mechanics,  laborers 
and  other  servants.  State  v.  Burgdoerfer,  107  Mo. 
29;  State  v.  Coffee  Co.,  171  Mo.  643;  State  v.  Fulks, 
207  Mo.  26;  St.  Louis  v.  Wortman,  213  Mo.  13;  State 
v.  Rawlings,  232  Mo.  557;  State  ex  rel.  v.  Gordon,  233 
Mo.  387;  Cooley's  Const.  Lims.  (7  Ed.),  p.  205;  Wil- 
liams V.  Railroad,  233  Mo.  667.  (7)  The  act  under  con- 
sideration is  in  conflict  with  section  8,  article  1,  Consti- 
tution of  the  United  States  and  the  various  laws 
passed  hy  Congress  thereunder,  in  this:  That  de- 
fendants are  engaged  in  interstate  commerce,  and  own 
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and  operate  various  lines  of  road  as  a  part  of  their 
respective  systems,  which  run  into  other  States  than 
Missouri;  that  some  of  the  States,  notably  Kansas, 
Illinois,  Colorado,  Louisiana  and  Texas,  have  no  such 
laws  as  that  contemplated  in  the  above  act ;  and  hence 
the  latter,  if  enforced,  will  interfere  with  the  proper 
and  efficient  management  of  the  property  of  said  de- 
fendants to  the  detriment  of  the  public;  and  that  by 
reason  of  the  premises  the  State  of  Missouri  is  without 
jurisdiction  to  pass  the  act  under  consideration.  Sec. 
8,  art.  1,  Constitution  of  the  United  States ;  Howard  v. 
Railroad,  207  U.  S.  463;  Adair  v.  United  States,  208 
U.  S.  178  >  State  v.  Railroad,  212  Mo.  658. 

Elliott  W.  Major,  Attorney-General,  for  the  State; 
Lee  B.  Ewing  of  counsel. 

(1)  Every  act  of  the  Legislature,  duly  passed, 
is  presumed  to  be  valid  and  constitutional.  The  bur- 
den is  upon  him  who  seeks  to  attack  its  constitution- 
ality to  clearly  show  that  it  is  violative  of  some  consti- 
tutional provision.  Ex  parte  Loving,  178  Mo.  203; 
State  V.  Cantwell,  179  Mo.  280;  State  v.  Aloe,  152  Mo- 
477;  State  v.  Thompson,  144  Mo.  322;  State  ex  rel.  v. 
County,  144  Mo.  280;  Railroad  v.  Andrews,  174  U.  S. 
96;  Atkins  v.  Kansas,  191  U.  S.  207.  (2)  Where  these 
is  a  doubt  as  to  the  constitutionality  of  an  act,  it  will 
be  resolved  in  favor  of  the  validity  of  the  act.  And  no 
act  of  the  Legislature  will  be  deemed  unconstitutional 
unless  it  appears  so  beyond  a  reasonable  doubt.  If 
reasonable  minds  might  differ  as  to  the  constitution- 
ality of  legislation,  it  will  be  upheld  as  constitutional 
by  the  courts.  State  v.  Cantwell,  179  Mo.  280;  Ex 
parte  Loving,  178  Mo.  203;  State  v.  Able,  65  Mo.  357; 
County  V.  Griswold,  58  Mo.  192;  Coal  Co.  v.  State,  17 
L.  R.  A.  (W.  Va.)  385;  Atkins  v.  Kansas,  191  U.  S.  207; 
Railroad  v.  Williams,  199  N.  T.  127;  Munn  v.  Illinois, 
^4  U.  S.  123.    (3)   The  expediency  or  inexpediency  of 


Digitized  by 


Google 


VOL.  242,  APRIL  TERM,  1912.  347 

state  V.  Railroad. 

an  act  is  a  question  for  the  Legislature,  and  not  for  the 
courts.  The  judiciary  cannot  inquire  into  the  motives 
and  necessities  which  may  have  superinduced  the  pas- 
sage of  an  act.  Brown  v.  Cape  Girardeau,  90  Mo.  383 ; 
County  V.  Griswold,  58  Mo.  192;  State  v.  Hays,  49  Mo. 
604;  Bennett  v.  Boggs,  1  Baldwin  (U.  S.)  74;  Atkins 
V.  Kansas,  191  U.  S.  207;  Institute  v.  City,  183  N.  Y. 
151;  Slack  v.  Jacob,  8  W.  Va.  612;  Coal  Co.  v.  State, 
17  L.  B.  A.  385;  Munn  v.  lUinois,  94  U.  S.  113.  (4)  The 
power  of  the  Legislature  is  unlimited  except  by  ex- 
press terms  of  the  Constitution,  and  the  Legislature  of 
Missouri  has  all  the  powers  that  belonged  to  the  Eng- 
lish Parliamant,  except  where  there  is  plain  constitu- 
tional restraint  upon  it.  Ex  parte  Berger,  193  Mo. 
24;  Ex  parte  Roberts,  166  Mo.  212;  County  v.  Jack,  49 
Mo.  196;  Munn  v.  Illinois,  94  U.  S.  124.  Those  things 
that  were  subject  to  the  police  power  at  common  law, 
are  subject  to  the  police  power  under  the  Constitution 
of  this  State,  and  of  the  United  States.  Ex  parte  Ber- 
ger, 193  Mo.  26;  State  v.  Wear,  145  Mo.  200;  Patter- 
son V.  Bark,  190  U,  S.  169;  Mueller  v.  Oregon,  420; 
Coal  Co.  V.  State,  17  L.  R.  A.  385 ;  McLean  v.  Arkansas, 
211  TJ.  S.  539.  (5)  The  act  in  question  is  a  reasonable 
and  valid  exercise  of  police  power.  It  tends  toward 
the  peace,  good  order,  and  welfare  of  society.  Cooley 's 
Const.  Lim.  (6  Ed.),  744;  Constitution,  sec.  5,  art.  12; 
Luther  v.  Saylor,  8  Mo.  App.  424;  State  v.  Cantwell, 
179  Mo.  254;  Kerns  v.  Ins.  Co.,  123  Mo.  403;  Shortal 
V.  B.  &  D.  Co.,  45  Wash.  290;  Cantwell  v.  State,  199 
TJ.  S.  642;  McLean  v.  State,  211  U.  S.  539;  Mueller  v. 
Oregon,  208  U.  S.  410;  Harbinson  v.  Iron  Co.,  183  TJ.  S. 
13;  Holden  v.  Hardy,  169  U.  S.  366;  Frisby  v.  United 
States,  157  U.  S.  160;  Patterson  v.  Bark,  190  U.  S.  169; 
State  V.  Mfg.  Co.,  18  B.  L  18;  Skinner  v.  Mining  Co., 
96  Fed.  Eep.  735;  In  re  House  Bill  1230  (Mass.),  28 
L  R.  A.  344;  Comm.  v.  Dunn,  170  Mass.  140;  Ferry  v. 
Iron  Co.,  195  Mass.  548;  Loan  Co.  v.  Martell,  20O  Mass. 
485;  Lawrence  v.  Railroad,  80  Vt.  370;  Railroad  v.  Wil- 
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liams,  199  N.  Y.  115;  People  ex  rel.  v.  Metz,  193  N.  T. 
148;  People  v.  Lochner,  177  N.  Y.  145;  Coal  Co.  v. 
State,  28  L.  R.  A.  (Ky.)  273;  Comm.  v.  Coal  Co.,  109 
Ky.  47;  Comm.  v.  Coal  Co.,  117  Ky.  885;  Shaffer  v. 
Mining  Co.,  55  Md.  74;  Coal  Co.  v.  State,  17  L.  R.  A. 
(W.  Va.)  385;  Hancock  v.  Hayden,  121  Ind,  366;  Coal 
Co.  V.  McGlosson,  166  Ind.  349;  Book  Co.  v.  Weissin- 
ger,  160  Ind.  349;  Railroad  v.  Baker,  4  Ind.  App.  66; 
Richie  v.  Wayman,  244  HI.  509;  Stave  Co.  v.  State,  M 
Ark.  27;  Woodson  v.  State,  69  Ark.  521;  Paul  v.  Rail- 
road, 64  Ark.  83 ;  Railroad  v.  Paul,  173  U.  S.  404 ;  Leep 
V.  Railroad,  58  Ark.  587 ;  Lumber  Co.  v.  Biddle,  87  Ark. 
587;  Munn  v.  Illinois,  94  U.  S.  113;  Magan  v.  Steele,  3 
Ala.  60;  Mobile  v.  Yuile,  3  Ala,  140;  Jacobson  v.  Mas- 
sac, 197  U.  S.  366;  Bacon  v.  Walker,  204  U.  S.  311; 
State  V.  Mueller,  48  Ore.  252;  Parker  v.  Otis,  130  Cal. 
326;  Comm.  v.  Vrooman,  164  Pa.  St.  306;  State  v. 
Hann,  7  Kan.  App.  510;  State  v.  Waggoner,  77  Minn. 
483;  State  v.  Corbett,  57  Minn.  345;  Pierce  v.  Kimball, 
9  Me.  54;  Wolf  v.  Smith,  9  L.  R.  A.  (Ala.)  338;  State 
V.  Mfg.  Co.,  34  Mont.  570.  (6)  In  passing  upon  the 
constitutionality  of  a  given  act  of  the  legislative  de- 
partment of  the  Government,  courts  will  give  great 
weight  to  history  of  contemporaneous  legislation  upon 
such  questions,  and  the  fact  that  such  legislation  has 
long  stood  upon  the  statute  books  unchallenged,  is 
strongly  persuasive  of  its  constitutionality.  The  law 
is  a  progressive  science,  and  adapts  itself  to  changing 
conditions.  The  Legislature  is  the  representative  body 
of  the  Government,  and,  as  all  governmental  power 
emanates  from  the  people,  this  representative  body 
has  the  right  to  declare  the  public  policy  of  the  State. 
MuUer  v.  Oregon,  208  U.  S.  420;  Patterson  v.  Bark, 
190  U.  S.  169;  Coal  Co.  v.  State,  17  L.  R.  A.  (W.  Va.) 
385;  State  v.  Loomis,  115  Mo.  324;  Holden  v.  Hardy, 
169  U.  S.  387;  Edwards  v.  Darby,  12  Wheat  210;  Sur- 
gatt  V.  Lapiece,  8  How.  68 ;  Mfg.  Co.  v,  Furgeson,.  113 
U.  S.  733;  People  v.  Wright,  6  Colo.  92;  McLean  v. 
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Ark.,  211  U.  S.  539;  Ex  parte  Loving,  178  Mo.  202. 
Some  of  the  laws  of  Missouri  and  other  States,  rela- 
tive to  wages  of  employees  and  time  and  manner  of 
payment  of  employees  by  employer,  are  here  cited.  R. 
S.  1909,  sees.  3019,  761,  3022,  3023,  8435,  8791,  7059, 
8430,  7817,  7821,  7820;  chap.  67,  R.  S.  1909;  Washing- 
ton,  Laws  1905,  p.  219;  Arkansas,  Laws  1905,  c.  219,  s. 
1;  Tennessee,  Laws  1899,  ss.  1  and  2,  c.  11 ;  Utah,  Laws 
1896,  p.  219;  United  States,  Act  Congress,  Dec.  21, 
1898;  New  York,  Laws  1905, 1909;  Rhode  Island,  Pub. 
Stai,  c.  220,  ss.  1  to  9;  California,  Laws  1891,  p.  195; 
Laws  1897,  p.  231;  Vermont,  Laws  1906,  pp.  114-117; 
West  Virginia,  Laws  1891,  chs.  76,  82;  Pennsylvania,* 
Act  of  June  29, 1881,  sees.  1  to  4;  Indiana,  Laws  1899; 
Laws  1885,  p.  36;  Kansas,  Laws  1897,  c.  145;  Texas, 
Laws  1887,  p.  72,  chap.  52.  For  more  than  thirty  years 
the  Legislature  of  this  State  has  exercised  the  right  to 
regulate  time  of  payment  of  wages.  Various  circuit 
courts,  and  at  least  some  members  of  the  Supreme 
Court  of  this  State,  have  affirmed  its  constitutionality. 
Burnett  v.  Coal  Co.,  180  Mo.  241 ;  McCarty  v.  O'Bryan, 
137  Mo.  584.  (7)  Corporations  have  no  natural  rights. 
They  are  creatures  of  the  law,  and  may  be  subject  to 
regulations  that  might  be  objectionable,  if  applied  to 
individuals.  A  corporation  cannot  complain  of  an  act, 
because  it  might  violate  some  right  of  natural  persons. 
Luther  v.  Saylor,  8  Mo.  App.  424;  State  v.  Mfg.  Co., 
18  R.  L  16;  Castillo  v.  McConnico,  168  U.  S.  68;  Comm. 
V.  Vrooman,  164  Pa.  St.  306.  (8)  Under  the  Consti- 
tution of  Missouri,  there  is  a  reserve  power  in  the  Leg- 
islature to  amend  charters  of  corporations.  Constitu- 
tion, art.  4,  sec.  53;  Constitution,  art.  12,  sec.  2;  1 
Thompson  on  Corporations  (2  Ed.),  sec.  402;  1  Beach 
on  Private  Corporations,  sees.  36  and  37;  Penn.  Col- 
lege Cases,  13  Wall.  109.  Charters  of  a  corporation 
may  be  amended  by  a  general  act  which  does  not  refer 
specifically  to  such  charters.  Railroad  v.  Williams,  199 
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N.  T.  119;  Institute  v.  (Tity,  183  N.  T.  151;  People  ex 
rel.  V.  Gass,  190  N.  T.  323;  College  v.  Kentucky,  211 
U.  S.  45;  City  v.  Railroad,  6  Cush.  424;  RaUroad  v. 
Smith,  47  Me.  34.  This  statute  is  valid  as  an  amend- 
ment of  corporate  charters.  Stave  Co.  v.  State,  94  Ark. 
27;  Railroad  v.  Paul,  173  U.  S.  404;  Railroad  v.  Wil- 
liams, 199  N.  Y.  115;  Lawrence  v.  Railroad,  80  Vt.  370. 
That  which  a  State  may  do  with  corporations  of  its 
own  creation,  it  may  do  with  foreign  corporations  ad- 
mitted into  it.  Ins.  Co.  v.  Baggs,  172  U.  S.  557 ;  Hooper 
V.  CaUfornia,  155  U.  S.  648. 

BROWN,  J. — The  defendant  was  tried  in  the  cir- 
cuit court  of  Vernon  county  on  October  14,  1911,  and 
convicted  of  violating  section  1  of  an  act  of  the  46th 
General  Assembly  entitled,  *'An  Act  requiring  all  cor- 
porations doing  business  in  this  Stute  to  pay  their 
employees  as  often  as  semi-monthly,  and  fixing  pen- 
alties for  violation  thereof.'*     [Laws  1911,  p.  150.] 

By  the  judgment  of  the  court,  defendant  was  fined 
ten  dollars,  from  which  it  appeals. 

The  information  upon  which  the  judgment  below 
is  based,  charges  that  the  defendant,  a  Missouri  cor- 
poration, employed  one  Samuel  Clark  as  a  mechanic 
and  car  repairer,  and  refused  to  pay  his  wages  as 
often  as  semi-monthly ;  contrary,  etc. 

No  evidence  was  introduced  by  either  party;  but 
the  facts  were  agreed  upon  by  the  following  written 
stipulation  : 

'*It  is  hereby  stipulated  and  agreed  between  the 
parties  to  the  above  entitled  causes,  as  follows: 

**  First.  It  is  admitted  that  the  facts  set  forth 
in  each  of  the  informations  on  file  in  the  above  cases 
against  each  of  said  railway  companies  are  true. 

**  Second.  It  is  admitted  that  since  the  1st  day  of 
January,  1877,  each  of  the  said  defendants  owned  and 
controlled  lines  of  railroad  running  from  the  city  of 
St.  Louis,  in  the  State  of  Missouri,  and  extending 
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across  said  State  into  the  State  of  Kansas  and  other 
States. 

**  Third.  It  is  admitted  that  each  of  said  defend- 
ants, during  all  of  said  period,  has  been,  and  now  is, 
engaged  in  interstate  and  intrastate  commerce  in  each 
of  the  States  into  which  its  respective  road  extends.'^ 

The  defendant  seeks  a  reversal  of  the  judgment, 
for  the  alleged  reason  that  the  Act  of  1911  upon  which 
the  information  is  based,  violates  numerous  provisions 
of  our  State  and  Federal  Constitutions. 

I.  All  the  points  urged  against  the  constitution- 
ality of  the  aforesaid  Act  of  1911  will  receive  consider- 
ation in  this  opinion ;  but  the  last  point  urged,  being  of 
a  very  general  nature,  wiU  be  first  considered.  Said 
last  point  is  as  follows : 

**  Because  said  act  is  unreasonable,  unjust,  op- 
pressive, is  without  benefit  to  the  persons  named  as 
beneficiaries,  is  paternalistic  in  its  nature  and  ten- 
dencies, is  special  class  legislation,  destroys  the  right 
to  make  legitimate  contracts,  and,  in  short,  was  en- 
acted to  harass  and  annoy  the  railroads  of  this  State, 
and  is  clearly  devoid  of  a  single  redeeming  feature.'^ 

To  support  this  point,  the  defendant  cites  the 
178th  section  of  Tiedeman  on  Limitations  of  Police 
Power,  as  follows: 

**But  in  this  country  where  sufferage  is  universal, 
and  the  wage-earners  constitute  a  vast  majority  of  the 
voters,  if  they  are  unaTSIe  to  assert  their  claims  with- 
out the  aid  of  law,  they  cannot  do  so  with  its  aid.  And 
thus  their  ineflScacy  confirms  the  unconstitutionality  of 
laws  which  are  designed  to  protect  the  workman 
against  the  oppression  of  the  employer.  Laws,  there- 
fore, which  are  designed  to  regulate  the  terms  of  hir- 
ing in  strictly  private  employments,  are  unconstitu- 
tional, because  they  operate  as  an  interference  with 
one's  natural  liberty  in  a  case  in  which  there  is  no 
trespass  upon  private  right,  and  no  threatening  in- 
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jury  to  the  public.  And  this  conclusion  not  only  ap- 
plies to  laws,  regulating  the  rate  of  wages  of  private 
workmen,  but  also  any  other  law,  whose  object  is  to 
regulate  any  of  the  terms  of  hiring,  such  as  the  num- 
ber of  hours  of  labor  per  day,  which  the  employer  may 
demand.  There  can  be  no  constitutional  interference 
by  the  State  in  the  private  relation  of  master  and  serv- 
ant except  for  the  purpose  of  preventing  frauds  and 
trespasses.'' 

After  mature  consideration,  we  are  not  able  to 
concur  in  the  views  announced  by  Professor  Tiedeman. 
His  broad  statement  of  the  limitation  of  police  pow- 
er followed  to  its  logical  conclusion,  would  invalidate 
all  laws  against  usury  and  legalize  all  contracts  which 
the  master  might  see  fit  to  make  with  its  servants, 
even  though  such  contract  amounted  to  peonage. 
Such  a  doctrine  might  be  sound  law  in  Mexico ;  but  it 
has  no  proper  place  in  the  jurisprudence  of  a  State 
whose  citizens  are  free  both  in  name  and  in  fact. 

To  say  that  the  law  upon  which  we  are  now  re- 
quired to  pass  judgment  **is  without  benefit  to  the 
persons  named  as  beneficiaries  .  .  .  and  was  enacted 
to  harass  and  annoy  the  railroads  of  this  State  and 
is  clearly  devoid  of  a  single  redeeming  feature,'* 
would  be  to  not  only  ascribe  to  the  legislative  depart- 
ment of  our  State  a  spiteful  and  malevolent  desire  to 
annoy  those  engaged  in  a  legitimate  enterprise  highly 
beneficial  to  the  public,  but  to  make  such  a  ruling  we 
would  have  to  ignore  the  everyday  experience  of  man- 
kind, of  which  courts  are  compelled  to  take  judicial 
notice. 

It  is  a  matter  of  common  knowledge  that  those 
who  pay  their  debts  promptly  are  respected  and  con- 
sidered material  benefactors  of  the  communities  in 
which  they  reside;  while  those  who  pay  their  debts 
irregularly  or  not  at  all,  are  looked  upon  with  con- 
tempt, and  receive  the  maledictions  of  all  with  whom 
they  come  in  contact. 


Digitized  by 


Google 


VOL.  242,  APBIL  TEEM,  1912.  353 

state  y.  Railroad. 

With  this  much  judicial  knowledge  at  hand,  how 
can  we  assume  that  a  law  intended  to  promote  the 
prompt  payment  of  debts  is  in  nowise  beneficial  to 
those  who  will,  under  its  provisions,  receive  their 
wages  more  promptly  than  heretofore  t  This  court 
takes  judicial  notice  of  the  fact  that  a  very  large  ma- 
jority of  the  people  of  this  country  are  now  and  prob- 
ably always  will  be  compelled  to  earn  their  livelihood 
*'by  the  sweat  of  their  brow;*'  consequently,  the  all 
important  question  to  most  people  is  how  to  obtain 
work  and  the  wages  which  work  brings. 

Another  self-evident  fact  is  that  the  laborer  is 
usually  a  man  of  small  means  and  limited  credit.  The 
fact  that  he  has  little  or  no  property  to  secure  those 
of  whom  he  would  ask  credit,  makes  it  very  important 
to  him  that  he  should  receive  his  wages  promptly  and 
at  frequent  intervals;  otherwise,  the  little  which  he 
hath  may  go  to  enrich  the  extortioner,  the  pawn  broker 
or  chattel  mortgage  usurer. 

The  necessity  for  prompt  payment  of  wages 
seems  to  have  been  recognized  by  those  who  wrote  laws 
in  ancient  times. 

"The  wages  of  him  that  is  hired  shall  not  abide 
with  thee  all  night  until  the  morning.'*  [Lev.  19 :  13.] 
"At  his  day  thou  shalt  give  him  his  hire.  Neither 
shall  the  sun  go  down  upon  it;  for  he  is  poor  and  set- 
teth  his  heart  upon  it;  lest  he  cry  against  thee  unto 
the  Lord,  and  it  be  sin  unto  thee.**    [Duet.  25:  15.] 

That  both  laborers  and  those  from  whom  they 
purchase  their  supplies  will  be  benefited  by  such  la- 
borers receiving  their  wages  semi-monthly  instead 
of  monthly,  as  heretofore,  is  too  self-evident  a  proposi- 
tion to  deserve  serious  thought. 

The  allegation  of  defendant  that  the  law  in  judg- 
ment "was  enacted  to  harass  and  annoy  the  railroads 
of  this  State,**  does  not  raise  any  issue  of  which  this 
court  can  take  cognizance.    In  the  absence  of  some- 
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thing  more  definite  than  mere  assertion,  we  are  not 
justified  in  holding  that  the  representatives  of  three- 
and-a-qnarter  million  people  acted  from  improper  mo- 
tives. 

Whether  a  law  is  wise  or  unwise  is  a  matter  over 
which  we  have  no  control.  In  passing  upon  this  very 
question  in  the  case  of  State  ex  rel.  v.  Vandiver,  222 
Mo.  1.  c.  239,  Woodson*,  J.,  speaking  for  this  conrt  in 
Banc,  said:  ''In  my  judgment,  the  act  in  question, 
as  before  stated,  is  but  the  lawful  exercise  by  the  Leg- 
islature of  the  police  power  of  the  State.  Whether  or 
not  this  particular  act  is  wise  or  unwise,  does  not 
concern  the  courts,  without  it  is  violative  of  the 
State  or  Federal  Constitution.'' 

The  only  real  issues  in  this  case  are  whether  or 
not  the  Constitution  of  the  United  States  and  of  the 
State  of  Missouri  will  permit  the  Legislature  to  regu- 
late the  private  contracts  of  artificial  and  natural  per- 
sons; and  if  so,  whether  the  law  in  question  is  a  rea- 
sonable exercise  of  the  police  power  of  the  State. 

The  validity  of  the  law  in  judgment  can  only  be 
sustained  on  the  theory  that  it  comes  within  the  pur- 
view of  the  police  power. 

The  exercise  of  such  police  power  as  is  essential 
to  promote  the  health,  morals  and  welfare  of  the  peo- 
ple seems  to  be  vested  in  every  sovereign  State. 

The  Constitution  of  Missouri  adopted  in  1820, 
article  13,  section  2,  contains  the  following  provision: 
''That  the  people  of  this  State  have  the  inherent,  sole 
and  exclusive  right  of  regulating  the  internal  govern- 
ment and  police  thereof,  and  of  altering  and  abolish- 
ing their  Constitution  and  form  of  government  when- 
ever it  may  be  necessary  to  their  safety  and  happi- 
ness.'' 

The  essential  provisions  of  the  foregoing  section 
of  our  first  Constitution  have  been  incorporated  in 
every  subsequent  revision  of  that  document ;  and  those 
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provisions  are  now  a  part  of  section  2,  article  2,  Con- 
stitution of  1875. 

In  1875  that  part  of  our  Constitution  relating  to 
corporations  was  revised,  and  the  following  clause 
was  added  thereto: 

**Sec.  5,  art.  12.  The  exercise  of  the  police  power 
of  the  State  shall  never  be  abridged,  or  so  construed 
as  to  permit  corporations  to  conduct  their  business  in 
such  manner  as  to  infringe  upon  the  equal  rights  of 
individuals  or  the  general  well-being  of  the  State.'' 

We  (iannot  see  that  the  foregoing  enactment  ma- 
terially changed  or  enlarged  the  general  police  power 
as  it  had  existed  from  the  creation  of  our  State.  It 
was  merely  a  constitutional  declaration  that  the  police 
power  shall  not  be  construed  so  as  to  exalt  the  rights 
of  corporations  above  those  of  natural  citizens  or  so 
as  to  disturb  the  general  well-being  of  the  State, 

The  police  power  of  the  State  is  somewhat  diflS- 
cult  of  precise  definition.  In  its  very  nature  it  must 
be  somewhat  elastic  to  meet  the  changing  and  shift- 
ing conditions  which  from  time  to  time  arise  through 
the  increase  of  population  and  complex  commercial 
and  social  relations  of  the  people.  A  law  may  be  alto- 
gether invalid  in  a  certain  locality  because  it  amounts 
to  an  unreasonable  exercise  of  the  police  power  of  the 
State ;  yet  ten  years  subsequent  to  the  date  of  its  en- 
actment, said  invalid  law  may  become  a  wise  and  nec- 
essary regulation,  on  account  of  the  changed  condition 
of  the  people  and  locality  upon  which  it  is  intended 
ta  operate. 

We  take  judicial  notice  of  the  fact  that  in  order 
to  procure  the  service  of  desirable  employees,  many 
corporations  in  this  State  voluntarily  pay  their  em- 
ployees weekly;  but  we  have  no  judicial  knowledge 
that  such  method  of  payment  works  injuriously  either 
to  the  employer  or  employee. 

By  this  statement  we  do  not  wish  to  be  under- 
stood as  indicating  that  we  think  a  law  which  would 
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require  railroad  corporations  to  make  weekly  pay- 
ments, would  be  a  reasonable  exercise  of  police  power, 
their  employees  being  scattered  across  the  entire 
State. 

We  have  already  seen  that  it  does  not  injure  de- 
fendant's employees  to  require  payment  of  their 
wages  semi-monthly;  but  on  the  contrary,  tends 
strongly  to  promote  their  welfare.  However,  defend- 
ant contends  that  it  will  be  required  to  expend  $28,000 
monthly  in  paying  its  employees  semi-monthly  in- 
stead of  monthly,  as  heretofore,  and  therefore  will  be 
needlessly  injured  to  that  amount. 

It  is  a  self-evident  fact  that  it  requires  some  more 
expense  on  the  part  of  defendant  to  make  an  addi- 
tional payment  of  wages  each  month.  Just  how  much 
that  additional  expense  will  be,  could  have  been  shown 
by  evidence;  but  was  not;  and  is  therefore  left  to  be 
ascertained  by  the  mere  assertion  of  the  attorneys,  or 
the  judicial  knowledge  of  the  court. 

The  record  in  this  cause  does  not  show  any  fScts 
which  indicate  that  the  semi-monthly  payment  law  will 
necessarily  injure  defendant  or  prove  so  oppressive 
to  corporations  as  to  render  it  an  unwarranted  exer- 
cise of  the  police  power  of  the  State. 

We  therefore  hold  the  police  power  of  the  State 
justified  the  enactment  of  the  semi-monthly  payment 
law,  provided  said  law  does  not  directly  contravene 
some  provision  of  the  State  or  Federal  Constitu- 
tion. 

n.  It  must  be  remembered,  however,  that  the 
exercise  of  the  police  power  cannot  be  made  a  cloak 
under  which  to  overthrow  or  disregard  constitutional 
rights.     [State  v.  Schlenker,  112  la.  642,  1.  c.  646.] 

In  the  investigation  of  this  branch  of  the  case, 
we  must  also  bear  in  mind  that  it  is  our  duty  to  so 
construe  both  the  Constitutions  and  the  statute  as  to 
give  eflFect  to  each,  if  they  will  reasonably  bear  such 
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a  construction.  [People  v.  Rosenberg,  138  N.  T. 
410.] 

Defendant's  first  attack  upon  the  constitutional- 
ity of  the  semi-monthly  payment  law  is  as  follows: 

**Said  act,  violates  section  4  of  article  2  of  the 
Bill  of  Rights  of  the  Constitution  of  Missouri,  1875, 
in  this,  that  it  deprives  the  defendant  of  its  natural 
right  and  liberty  to  contract,  and  likewise  deprives 
it  of  the  gains  of  its  own  industry.*' 

The  foregoing  point  may  be  properly  classified 
with  the  following  additional  points: 

**Said  act  violates  section  30  of  article  2  of  the 
Constitution  of  Missouri,  1875,  in  this:  that  it  de- 
prives defendant  of  its  property  without  due  pro- 
cess of  law,  and  regardless  of  expense,  regardless 
of  any  contract  of  employment,  and  without  any 
reason  or  necessity  therefor,  destroys  one  of  defend- 
ant's most  valuable  assets  conferred  by  its  charter, 
to-wit:  the  right  to  contract  and  employ  labor  upon 
any  reasonable  terms  agreed  upon. 

**Said  act  violates  section  1  of  article  fourteen  of 
the  amendments  to  the  Constitution  of  the  United 
States,  in  this:  that  it  denies  to  defendant  the  equal 
protection  of  the  laws,  attempts  to  take  defendant's 
property  without  due  process  of  law,  and  denies  to 
it  the  right  to  contract  for  labor  in  respect  to  mat- 
ters which  do  not  affect  the  health,  safety  or  public 
welfare  of  said  employees,  and  which  said  contracts 
are  neither  contrary  to  public  policy  nor  to  any  law 
of  the  land." 

To  support  the  foregoing  propositions,  defendant 
cites  the  following  decisions  of  this  court:  State  v. 
Loomis,  115  Mo.  307;  State  v.  Julow,  129  Mo.  163; 
State  V.  Tie  &  Timber  Co.,  181  Mo.  536;  State  v. 
Miksicek,  225  Mo.  561. 

In  the  Loomis  case,  115  Mo.  307,  a  statute  which 
prohibited  persons  and  corporations  engaged  in  the 
bnsiness  of  mining  and  manufacturing  from  issuing 
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for  the  hire  of  their  employees,  orders  or  checks, 
redeemable  only  in  goods,  and  refusing  to  pay  such 
orders  or  checks  in  cash,  was  adjudged  unconstitu- 
tional. 

A  statute  prohibiting  the  issue  of  non-negotiable 
checks  or  orders  in  payment  of  labor  performed  for 
persons,  firms  or  corporations  was  also  adjudged  un- 
constitutional in  the  case  of  State  v.  Tie  &  Timber  Co., 
181  Mo.  536. 

In  the  Julow  case,  129  Mo.  163,  a  statute  pro- 
hibiting employers  from  entering  into  any  contract 
with  their  employees  which  required  said  employees 
to  refrain  from  joining  labor  unions,  was  adjudged 
invalid. 

In  the  Miksicek  case,  225  Mo.  561,  a  statute  pro- 
hibiting bakers  from  working  their  employees  more 
tlian  six  days  during  any  one  calendar  week  was 
held  to  violate  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States. 

Defendant  also  cites  the  dissenting  opinion  of 
Graves,  Valliant  and  Fox,  JJ.,  in  the  case  of  Ex 
parte  House  v.  Mayes,  227  Mo.  617,  in  which  case  a 
majority  of  this  court  held  that  a  statute  prohibiting 
dealers  m  grain,  hay,  seed  and  coal  from  making  any 
deduction  from  the  actual  weight  of  commodities  sold 
by  them,  was  constitutional. 

It  will  be  observed  that  none  of  the  Missouri 
cases  cited  by  appellant  construe  statutes  of  the  same 
purport  as  the  one  on  which  we  are  now  called  upon 
to  pass  judgment,  although  some  of  those  statutes 
possess  features  quite  similar  to  the  one  now  under 
consideration. 

In  some  of  the  eases  cited  the  language  used 
strongly  indicates  that  this  court  as  then  constituted 
would  have  condemned  as  unconstitutional  a  semi- 
monthly payment  law  if  it  had  been  called  upon  to 
do  so.  For  instance,  in  the  Loomis  case,  115  Mo. 
307,  written  in  1893,  Black,  J.,  speaking  for  the  ma- 
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jority  of  this  court,  said:  '^Liberty,  as  we  have  seen, 
includes  the  right  to  contract  as  others  may;  and 
to  take  that  right  away  from  a  class  of  persons  fol- 
lowing lawful  pursuits  is  simply  depriving  such  per- 
sons of  a  time-honored  right  which  the  Constitution 
undertakes  to  secure  to  every  citizen.  Applying  the 
principles  of  constitutional  law,  before  stated,  we  can 
come  to  no  other  conclusion  than  this,  that  these  sec- 
tions of  the  statute  are  utterly  void.  They  attempt 
to  strike  down  one  of  the  fundamental  principles  of 
constitutional  government.  If  they  can  stand,  it  is 
difficult  to  see  an  end  of  such  legislation,  and  the 
government  becomes  one  of  special  privileges,  instead 
of  a  compact  ^to  promote  the  general  welfare  of  the 
people. '  We  place  our  conclusion  on  the  broad  ground 
that  these  sections  of  the  statute  are  not  *due  process 
of  law'  within  the  meaning  of  the  Constitution.'* 

While  we  regard  the  above  cited  cases  as  per- 
suasive authority,  they  are  not  precedents  which  have 
binding  force  upon  us  in  this  case,  because  the  statute 
attacked  in  this  case  is  not  the  same  as  those  adjudged 
unconstitutional  in  the  other  cases. 

It  is  unsafe  for  attorneys  or  courts  to  treat  the 
phrases  or  language  used  by  appellate  judges  in  ar- 
riving at  their  decisions  with  the  same  binding  force 
as  though  they  were  parts  of  the  Decalogue;  for  it 
is  a  well  -known  fact  that  both  courts  and  individuals 
are  prone  to  express  views  by  way  of  obiter  dicta 
which  if  construed  literally  in  some  other  case  where 
a  different  state  of  facts  exists,  would  produce  con- 
fusion, injustice  and  perversion  of  the  law. 

For  instance,  if  a  man  residing  in  a  mountainous 
locality  where  there  were  no  good  roads  was  asked 
by  his  neighbor  what  kind  of  outdoor  exercise  he 
considered  most  pleasant,  the  reply  would  doubtless 
be  horseback  riding;  yet  this  advice  would  not  indi- 
cate that  the  giver  thereof  would  not  himself  choose 
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an  automobile  instead  of  a  horse  if  he  were  living  in 
a  locality  where  all  the  roads  were  level  and  solid. 

The  lack  of  binding  effect  of  obiter  dicta  when 
used  in  judicial  opinions  is  fully  and  ably  discussed  by 
brother  Lamm  in  the  case  of  State  ex  rel.  Bixby  v. 
City  of  St.  Louis,  recently  decided  by  this  court,  In 
Banc,  241  Mo.  231,  in  which  opinion  all  the  judges  of 
this  court  concurred. 

The  defendant's  attorney  with  great  diligence 
and  industry  has  called  our  attention  to  the  decisions 
of  the  appellate  courts  of  three  States  holding  that 
it  is  beyond  the  power  of  Legislatures  to  prescribe 
how  often  employees  of  persons  or  private  corpora- 
tions shall  be  paid.  Cases  cited  are:  Godcharles  v. 
Wigeman,  6  Atl.  (Pa.)  354,  113  Pa.  St.  431;  John- 
son V.  Goodyear  Mining  Company,  59  Pac.  (Cal.)  304, 
127  Cal.  4;  Bepublic  Iron  &  Steele  Co.  v.  State,  66  N.  K 
(Ind.)  1005,  160  Ind.  379;  Toledo,  etc.  By.  Company 
V.  Long,  82  N.  E.  (Ind.)  757,  169  Ind.  316. 

The  courts  which  decided  the  above  cases  are  all 
highly  respected;  and  their  views  are  entitled  to 
much  consideration;  but  upon  an  inspection  of  their 
opinions,  we  see  that  they  proceeded  along  very  much 
the  same  line  of  reasoning  as  Professor  Tiedeman 
at  section  178  of  his  Treatise  on  the  Limitation  of 
Police  Power,  and  Judge  Black  in  the  Loomis  case, 
115  Mo.  307;  that  is,  they  hold  that  the  State  and 
Federal  Constitutions,  while  containing  no  express 
language  indicating  an  intent  to  limit  the  police 
power,  do  in  fact  so  curtail  and  abridge  that  power 
that  no  State  may  enact  any  law  regulating  private 
contracts  between  its  citizens,  even  though  such  laws 
are  needed  to  protect  the  weak  from  the  strong  and 
prevent  wealthy  and  provident  persons  and  corpora- 
tions from  making  harsh,  usurious  or  unjust  contracts 
with  their  less  provident  neighbors. 

In  Godcharles  v.  Wigeman,  113  Pa.  1.  c.  437,  it 
was    said:    ^'The    first,    second,    third    and    fourth 
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sections  of  the  Act  of  June  29,  1881,  are  utterly  un- 
constitutional and  void,  inasmuch  as  by  them  an  at- 
tempt has  been  made  by  the  Legislature  to  do  what, 
in  this  country,  cannot  be  done ;  that  is,  prevent  per- 
sons who  are  sui  juris  from  making  their  own  con- 
tracts. The  act  is  an  infringement  alike  of  the  right 
of  the  employer  and  the  employee.  More  than  this, 
it  is  an  insulting  attempt  to  put  the  laborer  under 
a  legislative  tutelage,  which  is  not  only  degrading  to 
his  manhood,  but  subversive  of  his  rights  as  a  citizen 
of  the  United  States.  He  may  sell  his  labor  for  what 
he  thinks  best,  whether  money  or  goods,  just  as  his 
employer  may  sell  his  iron  or  coal;  and  any  and  every 
law  that  proposes  to  prevent  him  from  so  doing  is  an 
infringement  of  his  constitutional  privileges,  and  con- 
sequently vicious  and  void.^* 

We  find  ourselves  unable  to  agree  to  the  doctrine 
announced  in  those  cases  which  hold  that  the  State 
has  no  power  to  prescribe  how  often  the  wages  of 
employees  shall  be  paid. 

Ever  since  the  hungry  Esau  sold  his  birthright 
for  a  **mess  of  red  pottage*'  (Gen.  25:32),  men,  in 
rapidly  increasing  numbers  have,  when  weak  from 
lack  of  food,  been  willing  to  enter  into  any  contract 
which  seemed  likely  to  put  bread  in  their  mouths  or 
supply  the  immediate  wants  of  their  families. 

According  to  the  logic  of  those  cases  upon  which 
defendant  mostly  relies.  Constitutions  were  intended 
to  serve  as  chains  or  shackles  upon  the  people  of  the 
State,  to  prevent  them  from  enacting  such  laws  as 
will  abridge  the  right  of  the  cunning  or  powerful  to 
oppress  the  weak. 

Of  course  the  State  has  not  an  unlimited  power 
to  regulate  private  contracts  between  its  citizens,  but 
its  power  to  do  so  must  necessarily  grow  and  expand 
from  time  to  time  as  the  complex  commercial  and 
social  relations  of  its  citizens  multiply;  and  whether 
any  particular  statute  is  a  reasonable  and  necessary 
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exercise  of  its  police  power,  must  be  determined  by 
the  courts. 

More  than  four  hundred  years  ago  statutes  were 
enacted  in  England  requiring  manufacturers  to  pay 
their  employees  in  currency  of  the  realm  instead  of 
goods.  This  was  done  on  the  theory  **that  when  two 
classes  of  persons  are  dealing  together  and  one  class, 
generally  speaking,  is  weaker  than  the  other,  and  lia- 
ble to  oppression  either  from  natural  or  accidental 
causes,  the  law  should,  as  far  as  possible,  redress  the 
inequality  by  protecting  the  weak  against  the  strong. '* 
[110  Eng.  Com.  Law  Reports  (2  Best  and  Smitii) 
1.  c.  83.] 

While  the  above  mentioned  statutes  did  not  be- 
come a  part  of  the  common  law  adopted  in  Missouri, 
their  operation  and  beneficial  effect  must  have  been 
known  to  our  forefathers  in  1820  who  had  recently 
been  subjects  of  the  mother  country ;  and  to  the  mind 
of  the  writer,  it  is  not  possible  that  the  framers  of 
our  Constitution  intended  to  dispense  with  such  a 
just  and  necessary  police  power  by  the  adoption  of 
a  Constitution  which  contains  no  express  provisions 
manifesting  such  intent. 

We  are  not  without  precedent  in  this  country  in 
the  matter  of  legislative  supervision  over  contracts 
and  litigation  between  parties  who  are  not  on  the 
same  financial  footing. 

In  the  case  of  Seaboard  Airline  Bailway  Com- 
pany V.  Seegers,  207  U.  S.  73,  the  Supreme  Court 
of  the  United  States  upheld  the  validity  of  a  statute 
of  South  Carolina  penalizing  transportation  compa- 
nies in  the  sum  of  fifty  dollars  for  failure  to  adjust 
claims  for  damages  within  forty  days.  In  this  case 
the  claim  was  only  one  dollar  and  seventy-five  cents. 
The  court  held  that  small  claims  were  the  kind  that 
the  law  was  intended  to  cover  and  protect ;  claims  so 
small  that  the  holder  thereof  could  not  afford  to  go 
to  law. 
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In  the  case  of  Farmers  and  Merchants'  Insurance 
Company  v.  Dobney,  189  U.  S.  301,  a  statute  of  Ne- 
braska prescribing  a  penalty  on  fire  insurance  com- 
panies for  negligently  refusing  to  settle  claims  based 
upon  a  total  loss  of  the  property  destroyed,  was  held 
not  to  violate  the  Fourteenth  Amendment  to  the 
Constitution  of  the  United  States ;  and  this  was  done 
on  the  theory  that  the  party  who  had  sustained  the 
total  loss  of  the  insured  property  was  not  on  an  equal 
footing  with  the  insurance  company  in  litigating  his 
claim  for  the  loss. 

A  similar  statute  of  our  own  State'  (Sec.  7068, 
E.  S.  190d)  fixing  penalties  for  vexatious  refusal  to 
pay  either  fire  or  life  insurance  policies  according  to 
contract,  was  upheld  by  this  court  (Keller  v.  Home 
Life  Insurance  Company,  198  Mo.  440),  and  by  the 
United  States  Court  of  Appeals  of  the  Eighth  Dis- 
trict (Williamson  v.  Liverpool,  etc..  Insurance  Com- 
pany, 141  Fed.  54). 

Under  the  rules  announced  in  the  foregoing  cases, 
if  the  General  Assembly  may,  on  account  of  the  une- 
qual situation  of  laborers  and  their  corporate  em- 
ployers, fix  the  time  for  paying  wages,  it  may  with 
equal  propriety  prescribe  fines  and  penalties  to  com- 
pel the  payment  of  such  wages. 

Our  learned  Attorney-General  and  the  prosecut- 
ing attorney  of  Vernon  county  have  called  our  atten- 
tion to  the  following  cases :  State  v.  Brown,  18  R. 
I.  16,  wherein  the  Supreme  Court  of  Rhode  Island 
adjudged  a  law  requiring  the  weekly  payment  of 
wages  of  employees  to  be  no  infringement  upon  the 
fifth  article  or  Fourteenth  Amendment  to  the  Fed- 
eral Constitution;  and  the  case  of  New  York  Central 
Railroad  Co.  v.  John  Williams,  Commissioner  of 
Labor,  rendered  in  1910,  199  N.  T.  108,  upholding  the 
constitutionality  of  a  law  requiring  the  semi-monthly 
payment  of  employees.  They  also  call  our  attention 
to  the  very  recent  case  of  Arkansas  Stave  Company  v. 
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State,  94  Ark.  27,  wherein  a  law  requiring  all  corpora- 
tions in  the  State  of  Arkansas  to  pay  certain  of  their 
employees  semi-monthly,  was  assailed  as  unconstitu- 
tional. That  law  was  enacted  in  1909,  and  is  very 
similar  to  the  one  now  tmder  consideration.  It  is 
as  follows : 

**  Section  1.  All  corporations  doing  business  in 
this  State  who  shall  employ  any  salesmen,  mechanics, 
laborers  or  other  servants  for  the  transaction  of  their 
business,  shall  pay  the  wages  of  such  employees  semi- 
monthly. 

**  Section  2.  Any  corporation  that  shall  through 
its  president,  or  otherwise,  violate  section  one  of  this 
act  shall  be  deemed  guilty  of  a  misdemeanor,  and  on 
conviction  thereof  shall  be  fined  in  any  sum  not  less 
than  fifty  dollars,  nor  more  than  five  hundred  dollars 
for  each  offense.'* 

The  Stave  Company  assailed  the  validity  of  the 
above  law  on  many  of  the  same  grounds  urged  by 
defendant  against  the  Missouri  statute  now  under  con- 
sideration; therefore,  we  will  quote  part  of  the  deci- 
sion of  the  Arkansas  Supreme  Court: 

**The  right  freely  to  acquire  property  and  lib- 
erty to  make  contracts  in  respect  thereto  and  in  re- 
gard to  one's  business  is  fundamental,  and  it  has 
been  often  held  that  this  right  and  liberty  is  under 
the  protecting  power  of  this  clause  of  the  Fourteenth 
Amendment.  But,  even  in  the  case  of  individuals, 
it  has  been  also  held  that  the  right  to  make  contracts 
is  not  absolute,  and  that  it  is  subject  to  certain  limi- 
tations which  the  State  may  impose.  As  is  said  by 
Mr.  Justice  Brewer  in  the  case  of  Muller  v.  Oregon, 
208  U.  S.  421:  *It  is  undoubtedly  true,  as  more  than 
once  declared  by  this  court,  that  the  general  right  to 
contract  in  relation  to  one's  business  is  part  of  the 
liberty  of  the  individual,  protected  by  the  Fourteenth 
Amendment  to  the  Federal  Constitution;,  yet  it  is 
equally  well  settled  that  this  liberty  is  not  absolute 
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and  extending  to  all  contracts,  and  that  a  State  may, 
without  conflicting  with  the  provisions  of  the  Four- 
teenth Amendment,  restrict  in  many  respects  the  in- 
dividuaPs  power  to  contract. 

**Li  a  state  of  organized  society,  every  member 
surrenders  something  of  his  absolute  and  natural 
rights.  'Every  man,'  says  Blackstone,  'when  he  en- 
ters into  society,  gives  up  a  part  of  his  natural  lib- 
erty/ It  has  been  said  that  the  right  of  property 
is  even  higher  than  any  constitutional  sanction;  and, 
while  this  expression  represents  the  sacredness  of 
property  and  the  rights  to  acquire  and  deal  with  it, 
still  it  is  not  entirely  beyond  the  control  of  the  State — 
of  its  Legislature  and  laws,  whose  protection  its  pos- 
sessor and  owner  seeks  for  its  safety  and  preserva- 
tion.   .    •    • 

''These  corporations  represent  aggregations  of 
capital,  and  the  employees  are  the  laborers  who  qre 
dependent  on  their  wages  for  their  livelihood.  The 
inconvenience  to  the  corporation  to  pay  the  wages 
semi-monthly  could  not  be  as  great  as  it  would  be  to 
those  whose  actual  necessities  require  the  frequent 
payments,  not  to  receive  such  payment.  The  corpora- 
tion has  already  received  the  full  value  for  which  it  is 
required  to  pay,  and  this  requirement  to  pay  semi- 
monthly the  wages  of  its  employees  already  earned 
could  not  substantially  impair  or  destroy  the  object 
or  purpose  of  its  incorporation.  If  the  Legislature 
in  its  wisdom  thought  that  by  the  more  frequent  pay- 
ment of  the  wages  to  the  laborer,  better  service  would 
be  secured  for  the  corporations,  and  the  objects  of 
their  creation  thus  advanced,  it  would  be  reasonable 
and  just  to  require  such  frequent  payments.  This 
would  not  be  considered  oppressive  or  wrong.  We 
cannot  say  that  this  act  is  an  unreasonable  exercise 
of  the  power  of  the  Legislature.  We  only  pass  upon 
the  power  of  tiie  legislative  body  of  the  government 
to  act;  of  the  wisdom,  propriety  and  policy  of  such 
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act,  under  our  system  of  government,  the  Legislature 
must  solely  judge.  [Cooley  on  Const.  Lim.  (6  Ed.) 
479.] 

**Nor  does  this  act  deny  to  the  defendant  the 
equal  protection  of  the  law.  It  applies  to  all  corpo- 
rations. Within  the  sphere  of  its  operation,  all  artifi- 
cial persons  are  treated  alike  under  like  circumstances 
and  conditions.  Because  the  act  only  applies  to  cor- 
porations, and  not  to  natural  persons,  it  does  not  con- 
travene the  equal  protection  clause  of  the  Federal  Con- 
stitution. Nearly  all  legislation  is  special,  either  in 
the  objects  sought  to  be  attained  or  in  its  application 
to  classes.  And  the  general  rule  is  that  legislation 
does  not  infringe  the  constitutional  right  of  equal  pro- 
tection where  all  persons,  whether  natural  or  artifi- 
cial, of  such  class,  shall  be  treated  alike  under  like 
circumstances  and  conditions.  In  the  case  of  Mis- 
souri Pac.  R.  Co.  V.  Mackey,  127  U.  S.  205,  Mr.  Justice 
Field,  speaking  of  this  provision  of  the  federal  con- 
stitution, says:  *Such  legislation  does  not  infringe 
upon  the  clause  of  the  Fourteenth  Amendment,  requir- 
ing equal  protection  of  the  laws  because  it  is  special 
in  its  character.  .  .  .  And  when  legislation  ap- 
plies to  particular  bodies  or  associations,  imposing 
upon  them  additional  liabilities,  it  is  not  open  to  the 
objection  that  it  denies  to  them  the  equal  protection 
of  the  laws  if  all  persons  brought  under  its  influence 
are  treated  alike  under  the  same  conditions.'  [Orient 
Ins.  Co.  V.  Daggs,  172  U.  S.  557;  St  Louis  &  San 
Francisco  R.  Co.  v.  Matthews,  165  U.  S.  20 ;  McLean  v. 
Arkansas,  211  U.  S.  239.] 

**It  is  also  urged  that  the  act  is  invalid  because 
it  restricts  the  lights  of  the  defendant's  employees  to 
contract  with  it.  But  it  is  the  established  doctrine  of 
the  law  that  the  liberty  of  contract  is  not  universal 
and  is  subject  to  iwtrictions  passed  by  the  legislative 
branch  of  the  government  in  the  exercise  of  its  power 
to  promote  the  safety,  health  and  welfare  of  the  people. 
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The  right  to  contract  is  often  1  united  by  the  law,  and 
certain  contracts  are  prohibited  by  statute.  It  is  fun- 
damental that  the  Legislature  may  declare  what  per- 
sons are  competent  to  enter  into  a  contract  Thus, 
persons  under  disability  cannot  enter  into  a  binding 
contract.  Contracts  cannot  be  made  in  restraint  of 
trade,  and  contracts  against  public  policy  are  void. 
The  Statute  of  Frauds  enables  contracting  parties  to 
avoid  contracts  not  in  writing;  a  party  will  not  be 
allowed  to  contract  to  waive  the  benefit  of  homestead 
or  exemptions ;  and  a  married  man  cannot  convey  his 
homestead  without  his  wife  joining  in  the  execution 
of  the  conveyance.  These  instances,  and  many  others 
that  might  be  mentioned,  show  that  the  lawmaking 
power  of  the  State  may  restrict  the  right  to  contract. 
But  under  this  act  the  restriction  of  the  employee's 
right  to  contract  is  not  direct.  That  restriction  -only 
applies  to  the  corporations,  and  those  dealing  with 
them  cannot  complain  of  the  incompetency  of  the  cor- 
porations to  make  contracts  which  are  inhibited  by  the 
law,  any  more  than  they  could  in  making  contracts 
with  persons  laboring  under  legal  disabilities,  or  in 
contracting  relative  to  subject-matters  prohibited  by 
law.  [Lawrence  v.  Railroad  Co.,  80  Vt.  370 ;  State  v. 
Brown  &  Sharp  Mfg.  Co.,  18  R.  L  17.]'' 

After  mature  deliberation,  and  careful  considera- 
tion of  the  authorities  cited  by  both  parties,  we  are 
convinced  that  the  semi-monthly  payment  law  is  not  in 
conflict  with  section  4,  article  2,  or  section  30,  article 
4,  of  the  Constitution  of  Missouri,  nor  with  section  1 
of  the  Fourteenth  Amendment  of  the  Constitution  of 
the  United  States. 

m.  Defendant  also  asserts  that  said  act  violates 
section  10  of  article  2  of  the  Constitution  of  Missouri, 
1875,  in  this:  that  said  section  provides  that  the 
courts  of  justice  shall  be  open  to  every  person  and 
certain  remedies  afforded  for  every  injury  to  person^ 
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property  or  character,  and  that  right  and  justice  shall 
be  administered  without  sale,  denial  or  delay ;  whereas, 
said  act,  in  violation  of  said  last  quoted  provision  of 
our  Constitution,  denies  to  defendant  the  right  to  make 
and  enforce  an  ordinary,  simple,  everyday  cod  tract 
for  employment  of  labor,  or  to  fix  the  time  and  amount 
of  payment ;  it  denies  to  defendant  the  right  to  assert 
in  a  court  of  justice  the  enforcement  of  such  contract, 
and  compels  defendant,  regardless  of  expense  or  any 
corresponding  benefit  to  the  employee,  to  pay  the 
employee's  wages  twice  in  each  month,  and  that,  too, 
whether  requested  or  not. 

We  see  no  merit  in  this  assignment.  It  has  been 
fully  covered  by  our  opinion  under  point  1. 

IV.  Defendant  further  contends  that  said  act 
violates  section  20  of  article  2  of  the  Constitution, 
1875,  of  Missouri,  in  this:  that  it  attempts  to  take 
defendant's  private  property  and  appropriate  the 
same  to  the  private  use  of  certain  of  its  employees, 
and  that,  too,  without  compensation,  justification  or 
excuse  therefor. 

That  said  act  violates  section  21  of  article  2  of 
the  Constitution  of  Missouri,  1875,  in  this:  That  it 
attempts  to  take  the  private  property  of  defendant 
and  to  turn  the  same  over  to  the  employee  under  the 
guise  of  its  being  for  public  use,  without  compensa- 
tion, when  as  a  matter  of  fact  there  is  no  public  use 
involved. 

The  above  assignments  are  likewise  without 
merit.  There  is  no  similarity  between  the  condemning 
of  property  and  compelling  a  party  to  pay  a  debt  to 
one  who  has  already  earned  the  same  by  his  labor. 

V.  Defendant's  fifth  assignment  is  as  follows; 
**Said  act  violates  section  15  of  article  2  of  the 

Constitution  of  Missouri,  1875,  in  this:  that  it  im- 
pairs the  obligations  of  reasonable  and  fair  contracts 
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entered  into  between  defendant  and  its  employees.  It 
likewise  grants  irrevocable  privileges  to  certain  em- 
plpyees  of  defendant  and  other  corporations  in  requir- 
ing semi-monthly  payment  of  their  wages,  when  others 
similarly  situated  are  deprived  of  such  privilege." 

The  semi-monthly  payment  law  is  in  no  sense  ex 
post  facto  or  retrospective. 

It  is  not  shown  or  even  contended  that  defendant 
entered  into  a  contract  to  pay  its  employees  monthly 
before  the  law  was  enacted;  neither  does  the  law 
amount  to  an  irrevocable  grant  of  special  privilege. 
Even  if  it  were  or  could  be  classified  as  a  special  priv- 
ilege, the  ** privilege"  may  be  revoked  by  any  subse- 
quent Legislature  or  by  the  people  through  initiative 
petitions  and  an  election  for  that  purpose. 

VL  Defendant's  sixth  point  of  attack  is  as  fol- 
lows: 

^'Said  act  violates  section  28  of  article  4  of  the 
Constitution  of  Missouri,  1875,  in  this :  that  in  its  title 
it  includes  all  employees  of  all  corporations  in  the 
State  of  Missouri,  while  in  the  body  of  the  act  it  is 
misleading,  indefinite  and  uncertain  and  only  extends 
the  si>ecial  privileges  to  mechanics,  laborers  and  other 
servants." 

We  think  this  point  is  unsound.  A  title  which 
was  broader  than  the  statute  enacted  thereunder  could 
not  mislead  anyone.  The  effect  of  such  title  would 
be  to  convey  notice  not  only  to  those  really  affected 
by  the  law,  but  also  to  others  not  concerned  in  its 
passage.  The  cases  cited  by  defendant  all  pertain  to 
and  construe  laws  which  did  have  a  misleading  title; 
laws  which  were  broader  than  the  titles  to  the  bills 
by  Which  they  were  enacted. 

Vn.  Defendant  further  contends  that^  said  act 
violates  section  53  of  article  4  of  the  Constitution 
of  Missouri,  1875,  in  this:  that  it  is  special  or  class 
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legislation,  as  shown  by  the  body  of  said  act,  and 
does  not  relate  either  to  the  health,  safety  or  pnblic 
welfare  of  the  employees  named  therein,  nor  does^  it 
show  that  they  occupy  any  different  position  from 
that  of  any  other  mechanic,  laborer  or  other  servant 
not  employed  by  corporations.  That  said  act  is  a 
species  of  class  legislation  in  which  corporations,  in- 
cluding defendant,  are  discriminated  against  without 
any  reason  or  necessity  therefor. 

This  point  presents  an  important  issue.  Class 
legislation  is  specifically  prohibited  by  the  Missouri 
Constitution.  Persons  and  things  of  a  natural  dass 
cannot  without  some  good  reason  be  separated  or 
erected  into  artificial  classes. 

The  act  under  consideration  requires  all  corpo- 
rations to  pay  their  employees  semi-monthly,  but  does 
not  require  private  individuals  or  partnerships  who 
employ  laborers  in  the  same  manner  or  in  the  same 
fields  of  industry  to  make  such  semi-monthly  pay- 
ments. Is  there  any  valid  reason  for  this  disciimi- 
nationf 

We  think  there  is. 

Persons  performing  labor  for  individuals  us- 
ually maintain  some  degree  of  personal  acquaintance 
with  their  employers  and  know  their  business  ability 
and  reputation  for  paying  their  debts.  If  the  em- 
ployer be  a  successful  man,  entirely  honest,  his  labor- 
ers can  with  a  fair  degree  of  safety,  depend  upon  get- 
ting their  wages,  even  though  they  do  not  receive 
same  semi-monthly.  It  is  a  well  know  fact  that  many 
men  with  little  or  no  means  pay  their  debts  promptly, 
and  will  not  incur  obligations  which  they  cannot  meet. 
Other  men  who  could  pay  their  debts  contrive  in  some 
way  to  avoid  doing  so;  therefore,  the  laborer  who 
works  for  an  individual  can  usually  ascertain  whether 
he  can  safely  depend  upon  that  individual  to  pay 
him. 
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Besides  this,  all  the  property  which  an  individual 
may  acquire  during  his  lifetime,  after  incurring  labor 
debts,  will  become  liable  for  the  payment  of  such 
debts,  unless  the  debtor  applies  to  a  bankruptcy  court 
to  blot  out  his  obligations;  and  not  many  men  have 
sought  or  ^dll  likely  seek  to  free  themselves  from  the 
obligation  of  labor  debts  in  that  manner. 

With  corporations,  the  situation  is  different. 
Their  employees  frequently  do  not  know  who  the 
shareholders  are.  Corporations  are  invariably  man- 
aged by  agents,  and  those  agents  often  have  no  per- 
sonal interest  in  the  success  of  the  business  which 
they  are  employed  to  supervise.  Corporations  are 
usually  allowed  to  continue  their  operations  long  af- 
ter they  become  insolvent;  and  frequently  when  they 
do  fail  their  employees  lose  a  considerable  amount  of 
the  wages  they  have  earned ;  and  thereby  much  suffer- 
ing and  want  is  brought  upon  them  and  their  depend- 
ents. In  working  for  corporations,  the  laborer  has 
nothing  but  the  corporate  property  to  look  to  for  his 
wages ;  and  if  its  property  be  mortgaged  and  the  cor- 
poration fails  or  is  placed  in  the  hands  of  a  receiver, 
he  often  loses  his  wages,  or  is  forced  to  wait  for  them 
indefinitely. 

Individuals  who  employ  laborers  do  not  so  often 
continue  in  business  after  they  begin  to  lose  money 
and  are  in  danger  of  failing,  for  the  individual  em- 
ployer knows  that  his  private  property,  present  and 
prospective,  i^  likely  to  be  consumed  for  labor  debts. 

The  stockholders  or  owners  of  corporations  stand 
on  a  diffrent  footing.  Stockholders  who  have  paid 
their  stock  in  full  are  not  liable  for  debts  of  the 'cor- 
poration. More  frequently  than  otherwise,  agents  of 
corporations  do  not  keep  the  shareholders  fully  in- 
formed of  its  financial  condition,  so  that  when  a  fail- 
ure occurs,  such  stockholders  feel  under  no  obligation 
to  go  down  into  their  private  purses  to  pay  the  em- 
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ployees ;  and  being  nnder  no  legal  duty  to  do  so,  they 
allow  the  laborers  to  go  empty  handed. 

The  foregoing  reasons  furnish  ample  warrant  to 
the  Legislature  for  its  action  in  making  a  separate 
class  of  those  persons  who  labor  for  corporations  and 
for  requiring  that  such  laborers  be  paid  semi-month- 
ly. 

Such  a  vast  per  cent  of  the  business  of  this  State 
is  conducted  by  corporate  investments  that  a  law  which 
will  regulate  payment  of  wages  by  corporations  will 
practically  regulate  individuals  and  firms  who  also  em- 
ploy  labor  on  a  large  scale;  because  no  individual 
will  be  able  to  treat  his  employees  with  less  considera- 
tion than  his  corporate  neighbor ;  otherwise,  his  labor- 
ers may  quit  his  employ  and  seek  service  with  corpo- 
rations, which  are,  by  the  law  under  consideration, 
compelled  to  pay  their  servants  semi-monthly.  These 
views  find  support  in  the  case  of  Arkansas  Stave  Com- 
pany V.  State,  94  Ark.  27. 

Vlll.  Defendant's  next  assignment  is  as  follows: 
*'Said  act  is  in  conflict  with  section  8  of  article  1 
of  the  Constitution  of  the  United  States,  and  the  va- 
rious laws  passed  by  Congress  thereunder,  in  this; 
that  defendant  is  engaged  in  interstate  commerce  and 
owns  and  operates  various  lines  of  road  as  a  part  of 
its  system,  which  run  into  other  States  than  Missouri ; 
that  some  of  the  States,  notably,  Kansas,  Illinois,  Col- 
orado, Lousiana  and  Texas  have  no  such  laws  as  that 
contemplated  in  the  above  act,  and  hence  the  latter,  if 
enforced,  will  interfere  with  the  proper  and  eflScient 
management  of  defendant's  property  to  the  detriment 
of  the  public;  and  that,  by  reason  of  the  premises,  this 
State  is  without  jurisdiction  to  pass  the  act  under 
consideration.'' 

There  is  nothing  in  this  record  to  indicate  that 
other  States  through  which  defendant  operates  its 
railroad  have  not  the  same  law  as  to  semi-monthly 
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payments  that  we  have.  No  reason  is  apparent  why 
we  should  infer  or  find  that  semi-monthly  payment  of 
wages  would  interrupt  or  interfere  with  interstate 
commerce  over  defendant's  road.  Our  attention  has 
not  been  called  to  any  act  of  Congress  regulating  the 
time  of  payment  of  the  wages  of  laborers  engaged  in 
interstate  commerce. 

If  defendant  had  produced  evidence  that  any  con- 
siderable portion  of  its  employees  would  become  dis- 
satisfied and  quit  its  service  because  they  are  paid  or 
tendered  their  wages  semi-monthly  instead  of  monthly, 
this  point  would  receive  careful  consideration;  but  as 
we  are  of  the  opinion  that  the  semi-monthly  payment 
of  wages  will  tend  to  attract  laborers  to  defendant 
rather  than  drive  them  away  from  it,  we  rule  this 
point  against  defendant.  [N.  Y.  C.  &  H.  B.  E.  Co.  v. 
Williams,  199  N.  T.  108.] 

IX.  Another  objection  to  the  law  under  consider- 
ation is  that  said  act  is  in  conflict  with  section  10  of 
article  2,  Constitution  of  the  United  States,  and  if  en- 
forced, will  destroy  the  right  of  defendant  to  make 
legitimate  contracts  with  its  employees  in  respect  to 
matters  which  are  not  a  violation  of  any  criminal 
law,  and  which  do  not  relate  in  any  manner  to  the 
safety,  health  or  public  welfare  of  such  employees. 

As  we  have  heretofore  found  that  the  law  does 
tend  to  promote  the  welfare  of  defendant's  employees 
and  the  general  public,  and  is  not  needlessly  injurious 
or  oppressive  to  corporations,  it  must  follow  that  if  it 
be  constitutional,  no  valid  contract  can  be  made  in  this 
State  which  conflicts  with  its  provisions.  Hence,  this 
objection  may  be  safely  disregarded. 

X.  Defendant  also  earnestly  complains  that  the 
semi-monthly  payment  law  is  void  because  it  operates 
as  an  amendment  of  defendant's  charter  granted  prior 
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to  1875;  that  the  Constitution  does  not  permit  any 
such  amendment  by  the  Legislature. 

In  its  reply  brief,  defendant's  attorneys  insist 
that  the  decision  of  the  Supreme  Court  of  Arkansas 
upholding  a  semi-monthly  payment  law  of  that  State, 
is  based  upon  the  fact  that  the  Constitution  of  Ar- 
kansas reserves  the  power  to  amend  the  charters  of 
corporations.  Said  article  of  the  Constitution  of  Ar- 
kansas reads  as  follows : 

**  Corporations  may  be  formed  under  general 
laws,  which  laws  may,  from  time  to  time,  be  altered  or 
repealed.  The  General  Assembly  shall  have  the  power 
to  alter,  revoke  or  annul  any  charter  of  incorporation 
now  existing  and  revocable  at  the  adoption  of  this 
Constitution,  or  any  that  may  hereafter  be  created, 
whenever,  in  their  opinion,  it  may  be  injurious  to  tiio 
citizens  of  this  State,  in  such  manner,  however,  that 
no  injustice  shall  be  done  to  the  corporators." 

We  are  at  a  loss  to  see  how  the  above  quoted 
reservation  to  amend  charters  could  be  made  a  ground 
for  upholding  the  validity  of  a  statute  which  would^ 
as  claimed  both  in  that  case  and  this,  work  an  injury 
or  injustice  to  corporations.  If  in  that  case  the  law 
assailed  did  no  *  injustice  to  the  corporators,**  then 
it  might  well  have  been  sustained  under  the  police 
power,  wholly  independent  of  the  constitutional  provi- 
sion regarding  the  amendment  of  corporate  charters 
hereinbefore  set  out. 

Whether  the  Legislature  of  Missouri  has  reserved 
the  power  to  amend  charters  of  corporations  is  ar 
point  which  we  do  not  deem  necessary  to  decide  in  this 
case.  We  can  safely  uphold  the  constitutionality  of 
the  semi-monthly  payment  law  under  the  general  po- 
lice power  of  the  State.  This  power,  as  we  have  here- 
tofore  decided,  was  announced  and  fully  preserved 
in  section  2  of  article  13,  Constitution  of  1820,  and  at 
no  time  since  that  date  has  it  been  suspended  or 
placed  in  abeyance.     If  the    act  in    question  really 
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amended  the  charter  or  abridged  defendant's  rights 
in  such  manner  as  to  nnnecessarily  and  materially  di- 
minish its  power  to  profitably  operate  its  railroad  in 
Missouri,  tiie  issue  would  be  different.  There  is  no 
logical  reason  for  contending  that  when  a  corporation 
is  admitted  into  a  State  or  is  chartered  by  a  State  an 
implied  contract  arises  between  that  corporation  and 
the  State  that  no  subsequent  Legislature  shall  ever 
pass  any  act  which  in  any  manner  affects  the  business 
of  such  corporation. 

A  great  deal  of  law  has  been  written  on  the  sub- 
ject of  amending  charters  of  corporations;  but  we 
are  of  the  opinion  that  neither  corporations  nor  citi- 
zens of  the  State  have  any  vested  right  in  its  statutes. 
Their  property  rights  acquired  under  its  statutes  or 
under  the  Constitution  may  not  be  taken  away  by  an 
amendment  or  a  new  statute;  but  when  the  general 
welfare  of  a  State  demands  a  new  law,  and  one  is 
enacted  which  operates  prospectively,  no  citizen,  nat- 
ural or  artificial,  will  be  heard  to  complain. 

Judge  CooLEY,  in  his  work  on  Constitutional  Lim- 
itations (7  Ed.),  p.  402,  says:  ** Citizens  have  no 
vested  right  in  the  existing  general  laws  of  the  State 
which  can  preclude  their  amendment  or  repeal,  and 
there  is  no  implied  promise  on  the  part  of  the 
State  to  protect  its  citizens  against  incidental  injury 
occasioned  by  changes  in  the  law.'' 

Any  law  which  would  really  prevent  the  defend- 
ant from  operating  its  railroad  as  a  common  carrier, 
or  which  would  render  it  impossible  for  such  road  to 
be  operated  so  as  to  yield  a  return  on  the  money  in- 
vested in  its  construction  or  equipment,  would  doubt- 
less be  void;  but  after  full  consideration  of  all  tho 
facts  and  issues  presented  in  this  case,  we  are  of  the 
opinion  that  the  semi-monthly  payment  law  applicable 
to  all  corporations,  is  an  appropriate  and  necessary 
police  regulation ;  and  there  is  no  sound  reason  why  it 
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should  prove  injurious  to  defendant  or  other  corpo- 
rations in  our  State. 

By  common  consent,  in  all  civilized  communities, 
an  implied  duty  rests  upon  the  State  to  aid  those  un- 
fortunates who  through  sickness,  old  age,  extreme  pov- 
erty or  other  mischance  are  unable  to  supply  them- 
selves with  those  things  which  are  necessary  for  their 
continued  existence,  and  consequently  any  law  which 
encourages  people  to  work  by  holding  out  assurances 
that  they  shall  promptly  receive  the  wages  they  may 
«arn,  whether  financially  able  to  go  to  law  or  not, 
tends  to  encourage  honest  effort,  and  helps  to  bmld 
up  an  industrious,  thrifty  and  self-respecting  people, 
who,  instead  of  becoming  paupers,  will  be  able  to  pay 
their  debts,  and  being  protected  by  the  State  in  their 
efforts  to  better  their  condition,  will  have  a  direct  in- 
terest in  maintaining  their  protector,  and  in  its  good 
order,  morals  and  general  welfare. 

The  judgment  is  afl5rmed.  Valliant,  C.  J.,  and 
WoodsQn  and  Kennish,  J  J.,  concur;  Graves,  Lamm 
and  Ferriss,  J  J.,  concur  in  the  result,  in  a  separate 
opinion  by  Graves,  J. 

SEPARATE  OPINION. 

GRAVES,  J. — ^I  concur  in  the  result  reached  by 
our  Brother  Beown,  but  for  reasons  which  may  in  a 
considerable  measure  differ  from  those  expressed  in 
the  principal  opinion. 

I  agree  that  this  court  has  gone  a  long  way  when 
it  comes  to  the  question  of  the  classification  of  sub- 
jects of  legislation.  [White  v.  Railroad,  230  Mo. 
287.] 

Under  the  recent  White  case,  supra,  we  can  hardly 
say  that  the  placing  of  corporations  in  a  class  to  them- 
selves, is  an  unreasonable  classification  made  by  the 
Legislature.  The  rulings  recently  have  at  least  gone 
that  far.    The  classification  made  by  the  law  under 
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review  in  this  case  is  certainly  not  more  radical  than 
the  one  under  review  in  the  White  case,  supra.  Li 
the  White  case,  we  said : 

**It  is  impossible  to  make  all  laws  applicable  to 
all  persons  or  corporations ;  classes  in  fact  exist,  and 
the  laws  must  be  made  to  apply  to  them  as  classes. 
The  General  Assembly  does  not  really  create  the  class, 
although  we  usually  speak  of  it  in  that  way.  The  class 
exists  by  its  very  nature  or  inherent  conditions,  and 
the  lawmaker  recognizes  the  fact  and  makes  the  law 
to  suit.  If  there  is  reason  why  a  law  should  be  made 
to  apply  to  a  particular  class,  the  lawmaking  depart- 
ment of  the  State  government  has  authority  to  make 
it  unless  it  is  otherwise  prohibited  by  the  Constitu- 
tion. [Humes  v.  Railroad  Co.,  82  Mo.  231 ;  Daggs  v. 
Insurance  Co.,  136  Mo.  382 ;  Geist  v.  St.  Louis,  156  Mo. 
647;  Hamman  v.  Coal  Co.,  156  Mo.  232;  State  ex  rel. 
v.  Henderson,  160  Mo.  216.]  Those  are  a  few  of  the 
dedsions  on  this  subject,  but  are  not  all  that  have 
been  cited  by  the  learned  counsel  for  appellant,  as 
reference  to  their  briefs  will  show;  but  they  are  suflS- 
denf 

The  principal  opinion  recites  many  reasons  for 
the  classification,  and  others  might  be  assigned,  but 
if  the  law  in  question  is  otherwise  valid,  it  can  hardly 
be  said  it  is  invalid  because  it  places  corporations  in 
a  class  to  themselves.    As  said,  our  more  recent  rul- 
ings would  uphold  this  law  as  against  such  an  attack. 
The  more  serious  question  in  this  case  is  whether 
or  not  the  law  so  infringes  upon  the  right  to  contract 
as  to  make  it  invalid.    If  it  were  a  question  of  first 
impression,  we  would  be  loth  to  say  that  the  law  did 
not  unnecessarily  infringe  upon  this  right.    The  right 
to  contract  is   one  which  belongs  to  every  person, 
"Whether  he  be  employer  or  employee,  whether  he  be 
rich  or  poor,  or  whether  he  be  individual  or  corpora- 
tion.   We  should  not  so  write  the  law  that  the  em- 
ployee may  not  enter  into  proper  contracts  if  he  so 
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desires.  There  can  be  no  contract  without  two  con- 
tracting parties.  When  by  the  law  we  bar  the  em- 
ployer from  making  full  and  complete  contracts,  we 
likewise  bar  the  employee.  When  we  sustain  a  law 
which  bars  freedom  of  contract  upon  the  part  of  the 
employer,  we  must  remember  that  we  might  have  to 
pass  upon  a  law  which  would  bar  the  freedom  of  con- 
tract upon  the  part  of  the  employee.  It  is  a  serious 
question  to  interfere  by  legislation  with  the  right  of 
freedom  to  contract,  and  it  is  only  under  the  police 
power,  which  looks  especially  to  the  health,  safety,  mor- 
als and  general  welfare  of  the  citizen,  that  such  legis- 
lation can  be  tolerated.  As  said  by  Mr.  Justice  Peck- 
ham  in  Lochner  v.  New  York,  198  U.  S.  45,  the  ques- 
tion is:  *'Is  this  a  fair,  reasonable  and  appropriate 
exercise  of  the  police  power  of  the  State,  or  is  it  an 
unreasonable,  unnecessary  and  arbitrary  interference 
with  the  right  of  the  individual  to  his  personal  liberty 
or  to  enter  into  those  contracts  in  relation  to  labor 
which  may  seem  to  him  appropriate  or  necessary  for 
the  suppport  of  himself  and  his  family!  Of  course 
the  liberty  of  contract  relating  to  labor  includes  both 
parties  to  it.  The  one  has  as  much  right  to  purchase 
as  the  other  to  sell  labor.*'  So  that  we  say  again 
that  if  the  question  we  now  have  was  one  of  first  im- 
pression, we  would  hesitate  long  before  saying  that  this 
law  did  not  unreasonably  restrict  the  right  to  enter 
into  an  otherwise  lawful  contract.  Under  this  law  a 
contract  with  a  corporation  to  receive  wages  once  per 
month  or  once  per  year  would  be  invalid.  Such  con- 
tract would  be  void  or  against  public  policy  as  such 
public  policy  is  expressed  by  the  statute.  Formerly 
this  court  took  a  decided  stand  against  legislation  of 
this  character.  [State  v.  Loomis,  115  Mo.  307.]  But 
we  had  the  question  again  before  us  in  State  ex  rel.  v. 
Vandiver,  222  Mo.  206.  In  that  case  we  had  a  statute 
under  review  which  infringed  upon  the  right  to  con- 
tract.   In  a  dissenting  opinion  therein  the  writer  urged 
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upon  the  court  all  of  the  Missouri  cases  which  we  are 
now  referred  to  by  counsel  for  appellant.    We  then  re- 
lied especially  upon  the  Loomis,  Julow,  and  other  cases 
now  cited  by  us,  but  without  avail.    The  majority  of 
this  court  (there  being  four  to  three)  ignored  these 
former  precedents  upon  the  question,  and  upheld  the 
law.    If  the  law  in  the  Vandiver  case  was  valid  in  this 
respect,  the  law  in  this  case  should  be  held  valid.  This 
Vandiver  case,  is  one,  at  least,  of  the  latest  cases  upon 
a  statute  which  attacked  the  right  to  contract.    So  if 
T  ^  are  to  be  guided  by  the  majority  opinion  in  this 
Vandiver  case,  then  it  should  be  said  that  we  have  de- 
parted from  the  stricter  and  to  my  mind  more  rational 
views  of  Black,  J.,  in  the  Loomis  case,  supra.    The 
Vandiver  case  upon  this  question  controls  in  a  very 
large  measure  this  case.    The  matter  was  fully  fought 
out  there.    In  fact  the  minority  opinion  was  written 
for  the  opinion  of  the  court  in  that  case,  but  was  re- 
jected, and  then  redrafted  with  slight  changes  for  the 
minority  opinion.    It  cannot,  therefore,  be  said  that 
the  whole  matter  was  not  fully  threshed  out  at  that 
time.    Following  this  our  latest  precedent,  I  am  now 
constrained  to  hold  that  the  law  in  hand  is  not  such 
an  Tmreasonable  exercise  of  the  police  power  as  to  in- 
validate it.     It  certainly  goes  to  the  verge  of  that 
power,  as  did  the  law  in  the  Vandiver  case.    To  say 
the  most  it  certainly  does  not  further  extend  the  po- 
lice power  than  does  the  Vandiver  case.     Indeed  it 
should  be  said  for  the  law  now  before  us  that  there 
are  more  features  to  commend  it  than  there  were  in 
the  law  involved  in  the  Vandiver  case.     The  public 
policy  of  this  State  has  been  to  protect  the  laborer. 
We  exempt  his  wages  for  a  given  time  from  execution. 
We  permit  him  to  collect  his  wages  due  for  a  fixed 
limited  period,  out  of  property  which  would  be  exempt 
from  other  debts.    In  the  White  case,  supra,  we  have 
given  him  peculiar  rights  in  garnishment  proceedings. 
Other  provisions  might  be  mentioned,  but  these  suf- 
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fice  to  show  the  public  policy  of  the  State,  and  the  law 
in  hand  might  be  said  to  be  along  the  same  line  of 
public  policy. 

In  addition  from  an  examination  of  the  cases  from 
other  States  involving  similar  laws  as  to  the  time  of 
the  payment  of  wages  it  appears  that  most  of  the 
courts  have  held  such  laws  valid  as  a  reasonable  exer- 
cise of  the  police  power  of  the  State.  So  that  in  view 
of  the  condition  of  our  own  cases  involving  this  ques- 
tion, and  further  in  view  of  the  trend  of  opinion  else- 
where upon  laws  practically  identical  with  the  law  we 
have  under  consideration,  I  am  constrained  to  concur 
in  the  result  reached  by  the  principal  opinion.  Lamm 
and  Ferriss,  J  J.,  concur  in  these  views. 


THE  STATE  v.  MISSOURI,  KANSAS  &  TEXAS 
RAILWAY  COMPANY. 

In    Banc,    May   7,   1912. 

CORPORATIONS:  Foreign:  Semi-monthiy  Payment  Law.  The 
seml-montlily  payment  law  applies  to  a  foreign  corporation 
licensed  to  do  business  in  this  State  and  to  a  domestic  corpora- 
tion with  equal  force. 

Appeal   from  Vernon    Circuit    Court. — Hon.   B.   O. 
Thurman,  Judge. 

Affirmed. 

Robert  T.  Railey  for  appellant 

Elliott  W.  Major,  Attorney-General,  for  the  State; 
Lee  B.  Ewing  of  counsel. 

BROWN,  J.— The  issues  involved  in  this  api)eai 
are  precisely  the  same  as  those  adjudicated  by  this 
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court  in  Banc  at  the  present  term  in  the  case  entitled 
State  of  Missouri  v.  Missouri  Pacific  Railway  Com- 
pany, 242  Mo.  339,  except  that  in  the  instant  case  the 
defendant  is  a  corporation  organized  under  the  laws 
of  Kansas,  instead  of  the  laws  of  Missouri. 

•  Defendant's  learned  counsel  has  not  called  our  at- 
tention to  any  law  or  reason  why  the  semi-monthly 
payment  law  should  not  apply  with  equal  force 
to  foreign  and  domestic  corporations  when  the  former 
are  licensed  to  and  are  transacting  business  in  this 
State. 

Being  satisfied  .that  under  the  provisions  of  sec- 
tion 3037,  Eevised  Statutes  1909,  said  semi-monthly 
payment  law  does  apply  to  both  domestic  and  foreign 
corporations,  the  judgment  of  the  circuit  court  is  af- 
firmed. 


CAERIE  E.  WOODEUFF,  Appellant,  v.  BUNKEE- 
CULLEE  LUMBEE  COMPANY  and  J.  S. 
BUNKEE. 

Division   Two,    May   9,   1912. 

1.  APPEAL:  Exceptions:  Fliing  Proof  of  Publication.  Where 
the  bill  of  exceptions  shows  that  proof  of  publication  was  filed 
in  a  former  tax  suit,  even  though  the  trial  court  in  this  case 
in  its  declarations  of  law  said  ''though  not  appearing  to  be 
filed,"  contention  that  it  was  not  filed  comes  too  late  upon 
appeaL 

2.  JUDGMENTS:  Presumptions:  Record.  No  presumptions  in 
support  of  a  judgment  are  to  be  allowed  in  opposition  to  any 
statement  contained  in  the  record.  If  it  appears  that  process 
was  served  in  a  particular  mode,  no  other  and  different  service 
can  be  presumed. 


: : :  Publication  by  Wrong  Name:  "W." 

and  "Wm."  Where  proof  of  publication  has  been  filed  in  a 
tax  suit  it  constitutes  a  part  of  the  record,  and  where  it  shows 
that  the  publication  was  against  "W.  N.  Woodruff"  there  is  no 
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presumption  that  there  was  at  any  time  proper  publication, 
that  is,  against  "William  N.  Woodruff/'  and  the  publication  is 
void. 


4.  :  :  :  Title  of  OfBcer  not  Afflxeo  to  Ai 

fidavlt.  The  failure  of  an  officer  to  affix  the^itle  of  his  office 
to  an  affidavit  taken  before  him  and  spread  of  record  i^  a 
tax  suit,  would  tend  to  impeach  the  jurisdiction  and  not  to 
support  it. 

Appeal  from  Dent   Circuit   Court.— Hon.  L.  B. 
Woodside,  Judge. 

BEVifflSED  AND  BEMANDED. 

Dooley  &  Heitt  for  appellant. 

William  N.  Woodruff  was  a  non-resident  of  the 
State  of  Missouri,  and  was  the  owner  of  the  land  in 
dispute.  His  deed  to  said  land  was  recorded  in  the 
name  of  William  N.  Woodruff.  The  service  in  the 
tax  suit  against  him  was  by  order  of  publication,  in 
which  order  of  publication  he  was  named  as  W.  N. 
Woodruff,  hence  the  judgment  in  said  tax  suit  was  void, 
and  conveyed  no  title  to  the  purchaser  at  the  tax  under 
said  judgment.  Stanton  v.  Thompson,  234  Mo.  7;  Shuck 
V.  Moore,  232  Mo.  649;  Ohlman  v.  Saw  Mill  Co.,  222 
Mo.  62 ;  Evarts  v.  Lumber  Co.,  193  Mo.  433 ;  Gillingham 
V.  Brown,  187  Mo.  181 ;  Spore  v.  Land  Co.,  186  Mo- 
656. 

Wm.  P.  Elmer  for  respondents. 

(1)  The  sheriff's  deed  and  judgment  on  which 
it  is  based  are  not  shown  to  be  invalid.  The  judg- 
ment is  in  proper  form  and  shows  a  proper  service 
was  had  on  William  N.  Woodruff,  and  it  is  not  shown 
the  order  of  publication  was  directed  against  Wood- 
ruff by  initials,  and,  for  that  reason,  invalid.  (2) 
The  presumption  of  the  law  is  that  the  circuit  court 
had  jurisdiction  to  render  the  judgment  and  that  due 
process  of  law  was  had  on  the  defendant,  William  N. 
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Woodruff.  The  contrary  must  be  shown  by  the  party 
attacking  the  judgment.  17  Am.  &  Eng.  Ency.  Law  (2 
Ed),  p.  1073;  MeClanahan  v.  West,  100  Mo.  305; 
Charley  v.  Kelly,  120  Mo.  134;  Gibbs  v.  Southern,  116 
Mo.  204.  (3)  The  sajne  rule  applies  to  judgments. 
Wall  V.  HoUaday-Klotz  Co.,  175  Mo.  406;  Wariug  v. 
Mainwaring,  173  Mo.  21;  Evarts  v.  Lumber  Co.,  193 
Mo.  432;  Cooper  v.  Gunter,  215  Mo.  558.  It  is  also 
presumed  that  the  clerk  did  his  duty  and  issued  a 
proper  order  of  publication.  (4)  The  judgment  in  the 
case  of  the  State  ex  rel.  v.  Woodruff  is  a  valid  judg- 
ment and  not  subject  to  collateral  attack  unless  other 
parts  of  the  record  importing  equal  verity  show  it 
to  be  void.  The  publisher's  affidavit  and  printed  copy 
of  a  publication  against  W.  N.  Woodruff  is  not  such 
a  part  of  the  record  as  will  destroy  the  force  of  the 
judgment.  Vincent  v.  Means,  184  Mo.  344;  Harness  v. 
Cravens,  126  Mo.  435;  Cloud  v.  Inhabitants,  86  Mo.  366. 
(5)  The  court  found  that  the  proof  of  publication  of- 
fered was  not  filed,  and  by  the  judgment  found  the  is- 
sues against  plaintiff  as  to  its  genuineness  as  a  part 
of  the  record.  (6)  Woodruff  conveyed  the  land  in 
suit  by  the  abbreviated  name  and  is  estopped  to  deny 
such  designation  of  himself.  Elting  v.  Gould,  96  Mo. 
535 ;  Turner  v.  Gregory,  151  Mo.  100. 

ROY,  C— This  is  a  proceeding  brought  in  the 
circuit  court  of  Dent  county  to  quiet  the  title  to  a  half 
section  of  unimproved  timber  land. 

The  answer  sets  up  title  by  the  Statute  of  Limita- 
tions and  alleges  that  William  N.  Woodruff,  under 
whom  plaintiff  claims,  executed  a  mortgage  on  the 
land  on  November  9,  1874,  to  Emmet  C.  Burhaus  for 
$1000,  which  was  recorded  December  3,  1874,  and  that 
all  the  right  and  title  of  said  Burhaus  had  become 
vested  in  the  defendants  and  that  they  are  the  legal 
holders  of  said  mortgage,  and  that  said  mortgage  has 
never  been  paid,  and  that  default  has  been  made  in  the 
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payment  of  the  mortgage,  and  that  the  defendants 
are  entitled  to  possession  until  plaintiff  shall  pay  the 
amonnt  of  said  mortgage.  The  answer  admits  that  de- 
fendants claim  title  and  denies  all  other  allegations  of 
the  petition.    The  reply  is  a  general  denial. 

There  was  judgment  for  the  defendants,  and  the 
plaintiff  has  appealed. 

The  land  was  conveyed  to  William  N.  Woodruff  by 
deed  dated  May  8, 1873,  and  filed  for  record  December 
3, 1874. 

On  November  9, 1874,  Woodruff  by  the  name  **  Wm. 
N.  Woodruff '*  executed  a  mortgage  on  the  land  to 
Everett  C.  Burhaus  to  secure  $1000  in  three  notes  all 
payable  within  a  year.  It  was  filed  for  record  Decem- 
ber 3, 1874. 

The  evidence  shows  that  the  defendants  never  at 
any  time  held  those  notes  or  mortgage.  Woodruff  died 
in  1899,  and  the  plaintiff,  his  widow,  is  his  sole  devisee, 
his  will,  duly  probated,  being  in  evidence. 

The  defendants  put  in  evidence  the  judgment  in  a 
suit  for  taxes  on  the  land  against  '/William  N.  Wood- 
ruff,'^ rendered  April  14,  1879,  in  which  the  court 
found  '*that  the  defendant  has  been  duly  and  legally 
notified  of  the  pendency,  object  and  general  nature  of 
this  action,  by  publication  in  the  'Salem,'  a  news- 
paper published  in  Dent  county,  Missouri,  for  four 
weeks  successively,  the  last  insertion  of  which  was  more 
than  four  weeks  before  the  first  day  of  the  last  term  of 
this  court,''  etc. 

The  defendants  claim  through  a  regular  chain  of 
title  from  the  purchasers  under  the  execution  on  that 
judgment. 

The  bill  of  exceptions  contains  the  following: 
''Plaintiff  then  offered  in  evidence  the  order  of  pub- 
lication, and  proof  thereof,  filed  in  suit  No.  115,  marked 
*  Exhibit  D,'  as  follows,  to-wit:  in  the  Dent  Circuit 
Court  in  vacation ;  March  20, 1878,  the  State  at  the  rela- 
tion and  to  the  use  of  Silas  Headrick,  collector  of  the 
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revenue  of  Dent  county,  in  the  State  of  Missouri  v. 
W.  N.  Woodruff.*'  It  then  set  out  the  order  of  pub- 
licfation  in  full,  and  the  affidavit  of  the  publisher  at- 
tached thereto  proving  its  publication,  the  jurat  to 
which  was  as  follows:  '* Sworn  to  and  subscribed  be- 
fore me  the  10th  day  of  October,  1878. 

[Seal.]  J.  E.  Callahan.'* 

The  bill  of  exception  then  states:  '* Defendants  ob- 
jected to  the  introduction  of  the  order  of  publication 
and  certificate  of  publication  for  the  reason  that  the 
same  had  never  been  filed,  and  there  are  no  marks  of 
filing  shown  on  the  same  by  the  clerk  of  the  circuit 
court,  and  the  same  are  not  identified  as  being  papers 
in  said  cause,  which  objection  was  by  the  court  over- 
ruled." No  exception  was  noted. 

The  declarations  of  law  given  by  the  court  con- 
tained the  following:  It  is  objected  that  the  tax  sale 
was  not  valid  for  the  reason  that  what  purports  to  be 
the  copy  of  the  order  of  publication  though  not  appear- 
ing to  be  filed  shows  that  it  was  printed  in  the  name 
of  ^'W.  N.Woodruflf." 

The  record  of  the  original  order  of  publication  was 
not  put  in  evidence.  There  was  no  evidence  tending  to 
show  title  by  adverse  possession  in  defendants. 

'  The  point  is  made  by  appellant  that  the  proof  of 
publication  shows  that  the  name  of  the  defendant  as 
given  in  the  publication  of  the  order  of  publication  was 
**W.  N.  Woodruff,"  and  that,  for  that  reason,  there 
was  no  valid  publication,  and,  therefore,  no  jurisdic- 
tion ia  the  court  to  render  judgment.  Subsidiary  to 
that  question  the  respondents  say  that  the  proof  of 
publication  was  never  filed  in  the  cause,  and  that  the 
jurat  to  the  affidavit  of  the  publisher  does  not  show 
that  the  affidavit  was  made  before  an  officer  having 
power  to  administer  oaths. 
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I.  It  is  too  late  for  the  respondents  to  contend 
that  the  proof  of  publication  was  not  filed  in  the  tax 
suit.  The  bill  of  exceptions  shows  that  it  was  filed, 
though  the  court,  in  its  declarations  of  law,  in  speak- 
ing of  it,  said  *  *  though  not  appearing  to  be  filed. ' '  The 
meaning  of  the  bill  of  exceptions,  when  considered  in 
all  its  parts,  is  that  it  was  filed,  though  not  marked 
filed. 

n.  Freeman  on  Judgments,  sec.  125,  says:  ''But 
no  presumptions  in  support  of  the  judgment  are  to  be 
allowed  in  opposition  to  any  statement  contained  in 
the  record.  If  an  act  be  stated  in  the  roll  as  having 
been  done  in  a  specific  manner,  no  presumption  arises 
that  at  some  future  time  the  act  was  done  in  a  more 
efficient  manner.  If  it  appears  that  process  was 
served  in  a  particular  mode,  no  other  and  different 
service  can  be  presumed.  To  indulge  such  a  presump- 
tion would  be  to  contradict  the  record  which  imports 
absolute  verity.  When,  therefore,  the  record  shows 
that  certain  steps  were  taken  to  procure  jurisdiction 
and  the  law  does  not  consider  those  steps  suflScient,  the 
judgment  will  be  regarded  as  void  for  want  of  jurisdic- 
tion over  the  defendant.''  That  doctrine  is  approved 
in  Cloud  V.  Pierce  City,  86  Mo.  1.  c.  368. 

In  Feurt  v.  Caster,  174  Mo.  1.  c.  303,  it  was  said : 
''Since  the  decision  in  the  case  of  Cloud  v.  Pierce  City, 
86  Mo.  357,  where  the  question  was  exhaustively  con- 
sidered, it  has  been  held  in  this  State,  even  in  collateral 
proceedings,  that  the  jurisdictional  recitals  of  a  judg- 
ment of  due  service  of  process  will  be  controlled  by, 
and  must  yield  to,  the  service  as  it  appears  upon  the 
whole  record.  The  recitals  of  the  judgment  will  be 
deemed  to  refer  to  the  kind  of  service  shown  by  other 
parts  of  the  record.''  To  the  same  effect  are  Stark 
V.  Kirchgraber,  186  Mo.  633 ;  State  ex  rel.  v.  Fisher,  230 
Mo.  325;  Hutchinson  v.  Shelley,  133  Mo.  400. 
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Li  order  to  constitute  constructive  process  by 
order  of  publication,  it  is  necessary  not  only  that  such 
order  be  made,  but  it  must  be  published  in  the  manner 
required  by  law.  [  Jewett  v.  Boardman,  181  Mo.  647 ; 
Stewart  v.  Allison,  150  Mo.  1.  c.  346.] 

Section  590,  Revised  Statutes  1909,  provides  for  a 
proof  of  publication  by  copy  of  it  with  the  affidavit  of 
the  publisher  of  the  newspaper  showing  its  publica- 
tion. That  proof  was  filed  in  the  tax  suit.  It  con- 
stituted a  part  of  the  roll  or  record  in  the  case.  It 
shows  that  the  publication  was  against  *'W.  N.  Wood- 
ruff.'^ 

As  held  by  Freeman  on  Judgments,  there  is  no  pre- 
sumption that  there  was  a  proper  publication  of  the 
order  at  any  other  time. 

We  are  driven  to  the  proposition  that  the  record, 
taken  all  together,  shows  that  the  only  publication  was 
against  *'W.  N.  Woodruff. '*  Such  a  publication,  where 
there  is  no  element  of  estoppel,  is  by  our  uniform  de- 
cisions void. 

Blair,  C,  in  White  v.  Gramley,  236  Mo.  647,  so 
held,  citing  a  list  of  authorities.  In  Ohlmann  v.  Mill  Co., 
222  Mo.  62,  it  was  held  that  an  order  of  publication 
against  **Mike''  Ohlmann  was  void  as  to  Michael  Ohl- 
man.  The  fact  that  Woodruff  had  executed  a  mortgage 
on  the  land  by  the  name  *'Wm  iT.  Woodruff' '  does  not 
change  the  result.  "Wm.''  is  universally  known  as  an 
abbreviation  of  William,  but  not  so  with  the  single  let- 
ter''W.'' 

The  failure  of  the  oflScer  to  affix  the  title  of  his 
oflSce  after  his  name,  if  it  had  any  effect,  would  tend  to 
impeach  the  jurisdiction  and  not  to  support  it. 

The  judgment  is  reversed  and  the  cause  remanded 
for  a  new  trial.    Blair,  C,  concurs. 

PER  OUBIAM.— The  foregoing  opinion  of  Bot, 
C.,  is  adopted  as  the  opinion  of  the  court.  All  the 
judges  concur. 
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THE  STATE  v.  GEORGE  GAULTNEY,  Appellant. 

Division   Two,    I^Aay   9,    1912. 

1.  PREPONDERANCE  OF  EVIDENCE:  Not  I^Aatter  for  Appellate 
Court.  However  the  evidence  may  preponderate  in  favor  of 
appellant,  if  there  was  substantial  evidence  to  prove  the  crime 
charged,  the  appellate  court  will  not  determine  its  weight  or 
reverse  the  verdict. 

2.  INSTRUCTIONS:  Refusal:  Not  Preserved.  Any  error  whicL 
the  trial  court  may  have  committed  in  refusing  instructions 
asked  by  appellant  is  not  for  review  in  the  appellate  court  unless 
such  instructions  are  preserved  In  the  bill  of  exceptions. 

3.   :    Self-defense:    Failure    to    Instruct:    No    Ground    of 

Motion  for  New  Trial.  Altogether  the  evidence  clearly  war- 
ranted an  instruction  for  self-defense,  and  it  is  the  duty  of 
the  trial  court  to  instruct  on  all  the  material  issues  arising  in 
criminal  cases  whether  requested  or  not,  yet  if  appellant  failed 
to  specifically  designate  in  his  motion  for  a  new  trial  the  court's 
failure  to  give  such  an  instruction,  the  court's  failure  to  so 
instruct  is  not  reversible  error.  An  assignment  in  the  motion 
that  "the  court  failed  to  instruct  the  jury  fully  as  to  the  law  of 
the  case,  as  requested  by  defendant  at  the  conclusion  of  the 
testimony"  is  not  sufiicient  to  preserve  for  review  the  trial 
court's  failure  to  instruct  on  the  law  of  self-defense. 


Appeal  from  Dunklin  Circuit  Court.— if  on.  W.  S.  C. 
Walker,  Judge. 

Affirmed. 

R.  J.  Smith  and  C,  P.  Hawkins  for  appellant. 

At  the  close  of  all  the  testimony,  the  defendant 
offered  five  instructions  and  all  were  refused,  and  all 
are  lost,  or  misplaced,  except  the  first,  asking  the  court 
to  instruct  on  all  of  the  law  of  the  case.  It  was  the 
duty  of  the  court  to  so  instruct  whether  requested  to  do 
so  by  the  defendant  or  not.  R.  S.  1909,  sec  5244 ;  State  v. 
Albricht,  144  Mo.  638;  State  v.  Duncan,  116  Mo.  298; 
State  V.  Clayton,  100  Mo.  516;  State  v.  Hayes,  89  Mo. 
262;  State  v.  Myers,  174  Mo.  353.  The  instructions 
given  on  behalf  of  the  State  in  said  cause  were  error. 
State  V.  Cushing,  29  Mo.  215 ;  State  v.  Stout,  31  Mo.  406. 
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Elliott  W.  Major,  Attorney-General,  and  Camp- 
bell  Cummings,  Assistant  Attorney-General,  for  the 
State ;  Alex  Z.  Patterson  of  counsel. 

Only  one  instruction  asked  by  appellant  is  pre- 
served in  the  record,  and  by  it  appellant  asked  that  the 
court  instruct  on  all  the  law  of  the  case.  It  was  the 
duty  of  appellant,  in  fairness  to  the  court,  if  he  desired 
further  instructions  given,  to  call  the  court's  attention 
to  any  matter  of  law  arising  in  the  case  upon  which 
the  court  had  failed  to  instruct.  State  v.  Goldsby,  215 
Mo.  48. 

BROWN,  J.— At  the  June  term,  1911,  of  the  Dunk- 
lin Circuit  Court,  defendant  was  convicted  of  felo- 
niously shooting,  with  intent  kill,  one  J.  M.  Harris ;  and 
appeals  from  a  judgment  of  that  court  fixing  his  pun- 
ishment at  a  fine  of  $100. 

The  defendant  and  prosecuting  witness,  Harris, 
made  a  *' share  crop"  of  cotton  during  the  season  of 
1910;  and  were  angry  with  each  other  over  a  dispute 
about  who  should  pick  the  cotton. 

On  November  18, 1910,  prosecuting  witness  Harris 
used  defendant's  team  and  wagon  to  haul  a  load  of  cot- 
ton to  the  town  of  Campbell,  Missouri.  The  defend- 
ant met  Harris  at  Campbell,  where  they  engaged  in  a 
quarrel,  and  Harris  offered  to  fight  defendant;  which 
offer  was  declined  by  defendant  on  the  ground  that 
he  had  no  money  to  pay  a  fine. 

About  eight  o'clock  that  evening  prosecuting  wit- 
ness Harris  returned  the  team  and  wagon  to  defend- 
ant's bam  lot,  whereupon  defendant  scolded  him  for 
keeping  the  team  out  so  late,  Harris  replied  that  he 
did  not  want  any  diflSculty  in  defendant's  own  lot; 
whereupon  defendant  offered  to  follow  Harris  to  any 
place  that  the  latter  might  wish  to  fight. 

On  receiving  this  challenge,  Harris  threw  a  glass 
of  jelly  at  defendant,  inflicting  a  severe  wound  on  his 
head,  and  knocking  him  against  the  wagon. 
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Up  to  this  point  there  is  no  substantial  conflict 
in  the  evidence.  Prosecuting  witness  Harris  and  a 
young  man  who  had  been  riding  with  him  in  the  wagon 
testified  that  immediately  after  being  struck  with  the 
glass  of  jelly,  defendant  drew  a  pistol  from  his  pocket 
and  shot  twice  at  Harris,  the  only  effect  of  which  was 
a  very  slight  wound  upon  the  wrist  of  the  latter. 

Defendant  and  his  son  (who  was  present)  testi- 
fied that  defendant  did  not  shoot  at  Harris  at  all ;  but 
that  on  the  contrary,  after  throwing  the  glass  of  jelly, 
Harris  drew  a  pistol  and  shot  twice  at  defendant,  one 
of  which  shots  took  effect  in  defendant's  hand.  There 
were  no  additional  eye  witnesses  to  the  assault. 

Additional  evidence  was  introduced  tending  to 
corroborate  both  the  prosecuting  witness  and  the  de- 
fendant. The  corroborating  evidence  preponderates 
in  favor  of  defendant;  but  as  we  cannot  try  this  class  of 
cases  de  novo  like  actions  in  equity,  it  is  only  neces- 
sary for  us  to  determine  that  there  was  substantial 
evidence  to  support  the  finding  of  the  jury  to  the  ef- 
fect that  defendant  did  shoot  at  and  attempt  to  kill 
the  prosecuting  witness,  as  charged  in  the  informa- 
tion. 

The  defendant  seeks  a  reversal  on  the  ground  that 
the  court  misdirected  the  jury,  and  also  that  the  court 
erred  in  failing  to  instruct  on  *'all  the  law  of  the 
case.'' 

The  court  refused  six  instructions  requested  by 
defendant,  but  as  they  are  omitted  from  the  bill  of 
exceptions,  any  error  which  the  trial  court  may  have 
committed  in  refusing  them  is  not  before  us  for-re- 
view. 

The  five  instructions  given  by  the  court  of  its  own 
motion  properly  define  the  offense  charged,  and  the 
penalty  therefor,  and  included  the  law  of  reasonable 
doubt. 

The  evidence  warranted  an  instruction  on  the  law 
of  self-defense.    The  prosecuting  witness  admitted  that 
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he  struck  defendant  with  a  glass-of  jelly  * '  as  hard  as  he 
could  throw  it,"  before  the  latter  made  any  hostile 
demonstration.  Such  a  blow,  coupled  with  evidence 
that  said  prosecuting  witness  had  other  missiles  in 
his  hands  which  he  might  also  have  thrown  at  defend- 
ant, undoubtedly  warranted  the  submission  to  the  jury 
of  an  instruction  defining  the  law  of  self-defense. 
However,  the  defendant  does  not  complain  of  that  er- 
ror. His  main  defense  is  that  he  did  not  shoot  at 
Harris  at  all,  which  seems  to  have  misled  the  trial 
court  into  the  error  of  omitting  to  instruct  on  self- 
defense. 

Granting  that  the  trial  court  erred  in  omitting  to 
instruct  on  self-defense,  the  defendant  wholly  failed 
to  call  its  attention  to  such  omission.  It  is  the  duty 
of  the  trial  court  to  instruct  on  all  the  essential  ques- 
tions of  law  arising  in  criminal  cases,  **  whether  re- 
quested or  not."  However,  when  any  instruction  is 
omitted  which  ought  to  have  been  given,  it  becomes  the 
duty  of  the  defendant  in  his  motion  for  a  new  trial  to 
specifically  designate  the  points  upon  which  the  court 
omitted  to  give  necessary  instructions,  to  tfie  end  that 
such  court  may  correct  its  errors  by  awarding  a  new 
trial  before  granting  an  appeal.  [State  v.  Noeninger, 
106  Mo.  166.] 

In  the  instant  case,  the  defendant  merely  moved 
the  court  to  set  aside  the  verdict  *' because  the  court 
failed  to  instruct  the  jury  fully  as  to  the  law  of  the 
case,  as  requested  by  defendant  at  the  conclusion  of  the 
testimony  in  the  case."  This  assignment  was  insuf- 
fident,  and  the  error  of  the  trial  court  in  failing  to  in- 
struct on  the  law  of  self-defense  must  be  disregarded. 
[State  V.  Conway,  241  Mo.  271.] 

The  information  correctly  informed  the  defend- 
ant of  the  crime  charged ;  there  was  no  error  in  the  ad- 
mission or  exclusion  of  evidence,  and  the  record  con- 
tains no  reversible  error;  therefore  the  judgment  is 
aflSrmed.    Ferriss,  P.  J.,  and  Kennish,  J.,  concur. 
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LYDIA  LAWLESS,    Appellant,    v.    CHAELES    A. 

KERNS. 

Division   Two,    Msiy   9,    1912. 

1.  WILLS:  Creation  of  Power.  A  testator  gave  his  wife  a  life 
estate,  with  remainders  to  three  children,  the  will  continuing, 
after  provisions  fixing  various  amounts  and  times  of  division 
for  the  shares  of  these  children,  "and  If  Lydla  [one  of  the 
children]  should  marry  before  the  death  of  my  said  wife,  then 
It  shall  be  at  the  discretion  of  my  said  wife  how  much  my  said 
wife  shall  give  her."  Lydla  married  before  the  death  of  the 
testator's  wife.  Held,  that  the  will  gave  the  wife  a  power  to 
fix  and  set  off  to  Lydla  the  amount  she  should  have. 


:    Absoiute   Estate:    Subsequent  Ciaute.     An   absolute 

estate  created  by  one  clause  of  a  will  cannot  be  cut  down  by  a 
subsequent  clause,  unless  the  language  used  Is  as  clear  and 
decisive  as  that  of  the  clause  creating  the  same. 


:    Effect   of   Subsequent   Ciause   on    Estate    Granted: 

Estate  in  Remainder:  Estate  in  Possession.  A's  will  gave  an 
estate  for  life  to  B,  his  wife,  with  remainders  to  C,  D  and  E, 
his  children,  and  provided  further,  (a)  that  if  C,  D,  or  E  should 
die  before  reaching  twenty  one,  the  property  should  descend 
to  the -other  two;  (b)  if  both  of  the  boys,  C  and  D,  should  marry 
leaving  E,  the  daughter,  single,  then  E  and  the  last  boy  to 
marry  should  make  an  equal  division  after,  the  first  one  had  his 
third,  leaving  E  the  homestead;  (c)  if  E  marry  after  the  death 
of  the  testator's  wife,  and  after  the  boys  reach  twenty-one,  sho 
should  have  $1000  in  valuation  of  the  property;  and  (d)  if  E 
should  marry  before  the  death  of  the  testator's  wife,  "then  it 
shall  be  at  the  discretion  of  my  said  wife  how  much  my  said 
wife  will  give  her."  Held,  that  E's  estate  Is  not  cut  down  by 
the  final  clause.  The  estate  which  the  widow  is  empowered  to 
assign  her  in  case  of  marriage  is  of  a  higher  character  than 
what  was  previously  rrovlded.  The  first  clause  gives  her  a 
remainder  in  fee,  the  clause  containing  the  power  authorizes 
an  appointment  In  fee  simple  in  possession. 


:    Powers:    Execution.      A's    will    provided   that    If   E 

should  marry  before  the  death  of  testator's  wife,  who  was  given 
a  life  estate  In  the  property,  then  it  should  be  at  the  discre- 
tion of  the  wife  how  much  she  would  give  to  E.  E  married 
before  the  widow  died.     Afterwards  the  widow,  together  with 
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all  others  interested  therein,  deeded  to  E  a  part  of  the  estate 
lands,  by  a  deed  which  provided  that  it  should  be  a  receipt  for 
all  claims  of  E  against  the  estate,  but  which  contained  no 
reference  to  the  power.  E  has  kept  the  deed  ever  since,  and 
she  took  possession  of  the  land  and  finally  sold  It.  Held,  that 
the  deed  was  an  effective  execution  of  the  power,  and  that  it 
divested  E  of  all  interest  in  the  estate. 


Appeal  from     Clinton  Circuit  Court.— JJow.    A.    D. 
Burns,  Judge. 

Affbimed. 

W.  H.  Haynes  and  W.  S.  Hemdon  for  appellant. 
L.  F.  Henry  and  Duncan  <&  JJtz  for  respondent. 

BOY,  C— This  is  an  ejectment  suit  for  the  un- 
divided half  of  180  acres  of  land,  tried  in  the  circuit 
court  of  Clinton  county,  where  there  was  judgment  for 
defendant,  and  the  plaintiff  has  appealed. 

The  answer  admitted  possession,  and  denied  all 
other  allegations.    The  case  was  tried  without  a  jury. 

It  was  agreed  that  John  Kerns  was  the  common 
source  of  title.  He  died  April  14,  1877,  seized  of  the 
land  in  controversy  and  other  land.  He  left  a  will 
which  was  probated,  the  material  parts  of  which,  after 
providing  for  his  other  children,  are  as  follows: 

'*!  further  give  and  devise  to  my  wife  Elizabeth 
Kerns,  all  my  real  estate  situate  in  the  counties  of 
Clinton,  Buchanan  and  DeKalb,  and  also  all  my  per- 
sonal property  of  every  kind  and  nature  whatsoever 
during  her  natural  life. 

**At  the  death  of  my  said  wife  Elizabeth  Kerns, 
then  the  property  both  real  and  personal  descends  to 
Lydia  Kerns,  Charles  A.  Kerns  and  Lincoln  S.  Kerns, 
and  if  either  of  the  three  last  mentioned  children  shall 
die  before  arriving  at  the  age  of  twenty-one  years. 
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then  in  that  event  the  property  both  real  and  personal 
descends  to  the  other  two.  If  either  of  the  boys  marry 
after  the  death  of  my  said  wife  and  after  they  arrive 
at  the  age  of  twenty-one  years,  they  shall  have  one- 
third  in  valuation  of  both  real 'and  personal  property, 
and  if  the  other  boy  marry  after  he  is  twenty-one  years 
of  age  and  leave  Lydia  single  then  he  and  Lydia  make 
an  equal  division  in  valuation  leaving  Lydia  the  home- 
stead. If  Lydia  should  marry  after  the  death  of  my 
said  wife  and  the  boys,  that  is  Chas.  A.  Kerns  and 
Lincoln  S.  Kerns,  become  twenty-one  years  of  age  then 
Lydia  is  to  have  one  thousand  dollars  in  valuation  of 
real  and  personal  property,  and  if  Lydia  should  marry- 
before  the  death  of  my  said  wife,  then  it  shall  be  at 
the  discretion  of  my  said  wife  how  much  my  said  wife 
will  give  her,  but  after  the  death  of  my  said  wife  and 
the  boys  become  twenty-one  years  of  age  then  Lydia 
shall  have  four  hundred  dollars  in  real  or  personal 
property  at  cash  valuation  by  disinterested  parties/' 

The  widow  died  January  15,  1908.  The  plaintiff 
married  in  1883.  Charles  and  Lincoln  Kerns  were 
both  living  at  home  with  the  mother  at  the  time  of 
plaintiff's  marriage.  For  a  year  after  her  marriage, 
plaintiff  and  her  husband  lived  at  the  home  of  the 
mother,  as  did  also  Charles  and  Lincoln.  About  that 
time  the  mother  gave  the  plaintiff  two  cows,  and  a  bed 
and  bedstead.  The  mother  and  the  two  boys  who  were 
at  home  borrowed  about  five  or  six  hundred  dollars  on 
a  note  and  bought  twenty  acres  of  land  and  had  it 
deeded  to  the  plaintiff,  and  the  note  was  paid  out  of 
estate  money.  The  mother  and  Charles  and  Lincoln  on 
February  17,  1890,  conveyed  to  the  plaintiff  twenty- 
six  acres  of  the  estate  land  by  warranty  deed  for  the 
expressed  consideration  of  $500,  and  the  deed  con- 
tained the  following  clause:  **This  deed  to  be  a  re- 
ceipt in  full  of  all  claims  of  said  Lydia  Lawless  against 
the  estate  of  James  Kerns,  deceased."  The  deed  was 
at  once  filed  for  record,  and  soon  after  was  sent  by  mail 
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to  the  plaintiff,  and  she  has  had  it  ever  since.  She  testi- 
fied at  the  trial  that  she  knew  nothing  about  the  making 
of  the  deed  until  she  received  it  by  mail  after  it  was 
recorded.  The  defendant  testified  that  she,  prior  to  the 
making  of  the  deed,  demanded  her  part  of  the  estate, 
and  that  the  deed  was  made  in  pursuance  of  that  de- 
mand with  the  understanding  between  the  parties 
thereto  that  it  should  be  accepted  by  her  as  her  share 
of  the  estate. 

Plaintiff  at  no  time  prior  to  her  mother  *s  death  ob- 
jected to  said  clause  in  the  deed. 

Plaintiff  took  possession  of  the  land  conveyed  to 
her  and  finally  sold  it. 

The  defendant  testified  that  Lincoln  Kerns  was 
not  of  age  when  the  plaintiff  married ;  and  that  plain- 
tiff five  or  six  years  after  she  got  the  first  land  com- 
plained that  she  did  not  have  her  part  of  the  estate, 
and  the  mother  proposed  to  give  her  the  land  adjoining 
her,  and  that  they  all,  including  the  plaintiff,  went  to 
the  ofl5cer,  when  tiie  deed  was  made  and  acknowledged, 
and  that  the  oflScer  asked  the  plaintiff  if  she  accepted 
it  as  her  interest  in  her  father's  estate  and  she  said 
that  she  did. 

At  the  time  of  the  plaintiff's  marriage,  all  her  sis- 
ters were  married. 

The  only  question  necessary  to  be  decided  here  is 
whether  a  power  was  given  to  Elizabeth  Kerns  to  de- 
termine- what  part  of  the  estate  the  plaintiff  should 
have  and  whether  there  was  a  valid  execution  of  that 
'power 

We  do  not  think  the  language  of  the  will  can  be 
given  any  other  meaning  than  that  it  was  the  intention, 
incase  paintiff  married  before  her  mother's  death,  the 
mother  should  have  the  power  to  segregate  and  set  off 
to  her  the  part  of  the  estate  which  the  mother  desired 
her  to  have. 

It  is  true  that  an  absolute  estate  created  by  one 
danse  of  a  will  cannot  be  cut  down  or  limited  by  a 
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subsequent  clause,  unless  the  language  used  is  as  clear 
and  decisive  as  that  of  the  clause  creating  the  same. 

It  will  be  noticed  that  no  estate  is  cut  down  by  the 
subsequent  clause.  The  estate  which  the  widow  is  em- 
powered to  assign  plaintiff  in  case  of  her  marriage  is 
of  a  higher  character  than  what  was  previously  pro- 
vided. The  first  clause  gives  her  a  remainder  in  fee, 
the  clause  containing  the  power  authorizes  the  ap- 
pointment to  the  plaintiff  in  fee  simple  in  possession. 
The  first  clause  provides  that  the  remainder  shall  go  to 
the  three  children,  but  that  provision  is  immediately 
followed  by  other  provisions  as  to  how  much  of  the 
property  the  plaintiff  under  different  contingencies 
may  take. 

We  have  no  doubt  of  the  testator's  meaning  on  this 
point.  He  certainly  meant  that  if  the  plaintiff  should 
marry  before  her  mother's  death,  the  mother  should 
have  the  power  to  set  off  to  her  the  part  of  the  estate 
which  the  mother,  in  her  discretion,  should  think  was 
plaintiff's  proper  share. 

The  deed  made  to  the  plaintiff  by  the  mother  and 
her  two  sons  was  an  effective  execution  of  that  power. 
It  does  not  expressly  refer  to  the  power;  but  that  is 
not  necessary.  It  must  be  admitted  also  that  it  is  not 
necessary,  in  order  to  make  it  effective  for  the  con- 
veyance of  the  land  therein  described,  that  it  be  re- 
ferred to  the  power.  Everybody  having  any  interest  in 
the  land  thereby  conveyed  was  a  party  to  that  convey- 
ance either  as  grantor  or  as  grantee. 

The  result  of  that  deed  was  that  the  plaintiff 
thereafter  held  the  twenty-six  acres  absolutely. 

The  deed  had  an  additional  effect.  It  divested 
the  plaintiff  of  any  interest  in  the  remainder  of  the  es- 
tate lands,  and  vested  the  entire  interest  in  the  re- 
mainder of  those  lands  in  Charles  and  Lincoln,  subject 
to  the  mother's  life  estate. 

But  there  is  something  else  which  that  deed  pur- 
ports to  do  in  addition  to  conveying  the  land  therein 
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described.  It  provides  that  it  shall  **be  a  receipt  in  full 
for  all  claims  of  Lydia  Lawless  against  the  estate 
of  James  Kerns,  deceased. ' '  That  clause  can  only  have  , 
its  full  effect  by  referring  it  to  the  power  in  the  will. 
It  is  held  in  Warner  v.  Conn.  Mutual  life  Ins.  Co., 
109  U.  S.  1.  c.  365,  that  the  instrument  must  be  treated 
as  an  execution  of  the  power,  whenever  it  cannot  other- 
wise be  given  effect  in  all  its  provisions.  It  was  said 
in  Grace  v.  Perry,  197  Mo.  1.  c.  568:  ''The  power  of 
said  Dougherty  imder  the  will  was  to  dispose  of  *the 
absolute  estate  in  fee  simple.'  By  the  deed,  which  was 
for  a  valuable  consideration,  he  convieyed  'the  absolute 
estate  in  fee  simple'  as  he  must  have  intended  what  he 
said,  and  as  he  could  not  have  conveyed  the  absolute 
title  in  fee  simple  except  in  execution  of  the  power,  this 
sufficiently  indicates  that  the  deed  was  made  in  execu- 
tion of  the  power." 

The  deed  to  the  plaintiff  purports  to  be  in  full  of 
her  share  of  her  father's  estate.  If  that  deed  is  not 
effective  as  an  execution  of  the  power,  the  plaintiff 
would  have  not  only  the  land  thereby  conveyed,  but 
would  have  the  same  interest  as  the  boys  in  what  was 
left  of  the  estate  lands.  In  other  words,  if  the  deed 
was  not  an  execution  of  the  power,  it  was  a  gift  of  the 
interest  of  the  mother  and  two  brothers  in  the  land 
thereby  conveyed.  Such  evidently  was  not  the  inten- 
tion of  the  parties. 

We  hold  that  there  was  a  power  of  appointment 
given  the  widow  by  the  will,  and  that  the  power  was 
effectively  executed,  leaving  the  plaintiff  without  any 
interest  in  the  land  in  controversy.  The  judgment  is 
affirmed.    Blair,  C.,  concurs. 

PER  CURIAM.— The  foregoing  opinion  of  Roy, 
C,  is  adopted  as  the  opinion  of  the  court.  All  the 
judges  concur. 
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THE  STATE  v.  STANI>EY  LAMB,  Appellant 

Division   Two,   May  9,   1912. 

1.  APPEAL:  Instructions:  Not  Preserved.  If  the  instructions 
are  not  preserved  in  the  bill  of  exceptions  complaints  in  the 
motion  for  a  new  trial  of  the  refusal  of  the  court  to  give  cer- 
tain instructions  cannot  be  considered. 

2.  :    Evidence:    No    Exceptions.     Unless  exceptions  were 

saved  at  the  trial  to  the  rulings  of  the  court  upon  the  admis- 
sion and  exclusion  of  testimony^  such  rulings  are  not  for  review 
in  the  appellate  court. 

3.  :  Argument  to  Jury:  Not  Preserved.    To  obtain  a  ruling 

of  the  appellate  court  upon  complaints  to  the  argument  of  the 
prosecuting  attorney  to  the  jury,  the  matter  complained  of  must 
be  preserved  in  the  bill  of  exceptions. 

4.  ROBBERY:  Indictment  "from  Person":  Proof  "In  Presence 
of":  Variance.  A  charge  of  robbery  from  the  person  Is  satis- 
fied by  proof  that  the  money  was  taken  in  the  presence  of  the 
person.  In  this  case  the  information  charged  robbery  "from 
the  person"  of  a  merchant,  and  it  is  held  that  the  charge  is 
satisfied  by  proof  that  defendant  and  another  entered  the  mer- 
chant's store  and  while  one  of  them  pointed  a  pistol  at  him  the 
other  took  money  from  the  cash  drawer  in  his  presence. 


Appeal  from  Jackson  Circuit  Court. — Hon.  Ralph  S. 
Latshaw,  Judge. 

Afpibmed. 

Elliott  W.  Major,  Attorney-General,  and  Camp- 
hell  Cummings,  Assistant  Attorney-General,  for  the 
State. 

(1)  No  instructions  appear  in  the  bill  of  excep- 
tions as  having  been  asked  and  refused.  There  is  no 
demurrer  to  the  evidence  in  the  bill.  (2)  Appellant 
complains  in  his  motion  for  a  new  trial  for  error  com- 
mitted by  the  court  in  the  admission  and  exclusion  of 
evidence,  but  nowhere  can  we  find  that  he  saved  a  sin 
gle  exception  to  any  of  the  court's  rules  thereon.  (3) 
Appellant  complains  in  the  ninth  ground  in  his  mo- 
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tion  for  new  trial  of  certain  remarks  of  the  attorney 
representing  the  State,  to  the  jury,  bnt  fails  to  set  any 
ont,  and  we  find  no  arguments  whatsoever  set  ont  in 
the  bill  of  exceptions.  (4)  The  verdict  was  certain, 
definite  and  responsive  to  the  issues,  as  it  found  the 
defendant  guilty  of  robbery  in  the  first  degree.  It  wiU 
also  be  noticed  that  the  information  charges  a  robbery 
*'from  the  person/^  while  the  proof  is  that  it  was  **in 
the  presence.'*  This  variance  was  not  called  to  the 
attention  of  the  trial  court,  and  this  could  not  be  a  ma- 
terial one,  prejudicial  to  the  rights  of  defendant.  It 
also  could  not  amount  to  the  failure  of  proof  because 
the  offense  charged  was  proven,  but  the  manner  of 
committing  it  was  slightly  different  from  the  manner 
charged.  It  will  not  fall  within  the  case  of  State  v. 
Plant,  209  Mo.  307,  where  the  charge  was  one  of  lar- 
ceny of  a  diamond  ring,  the  proof  being  the  larceny 
of  a  diamond  stud,  two  distinct  acts  of  larceny,  con- 
sequently the  proof  of  one  was  not  the  proof  of  the 
one  charged,  and,  therefore,  there  was  a  failure  of 
proof  of  the*  crime  charged.  In  appellant  *s  case  the 
crime  charged  was  that  of  robbery  from  the  person  by 
putting  in  fear,  etc.  The  crime  proven  was  that  of 
robbery  in  the  presence  by  putting  in  fear,  etc.  The 
larceny  and  the  putting  in  fear  by  force  and  violence 
are  the  gravamen  of  the  offense,  rather  than  from  the 
person  or  in  the  presence.  We  are  aware  that  the  case 
of  State  V.  Crowell,  149  Mo.  391,  holds  that  where  the 
indictment  alleges  a  robbery  from  a  person  by  putting 
him  in  fear,  it  is  error  to  find  appellant  guilty  if  he 
robbed  by  force  and  violence  to  the  person.  But  a 
taking,  we  submit,  in  the  presence  is  constructively  a 
taking  from  the  person.  34  Cyc.  1798,  1803;  State  v. 
Kennedy,  154  Mo.  268. 

FEEEISS,  P.  J.— Conviction  for  robbery  in  the 
first  degree,  connnitted  under  the  following  circimi- 
stances,  as  testified  to  by  witnesses  for  the  State: 
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On  the  night  of  March  30,  1910,  the  defendant  and 
one  other  entered  the  store  of  the  prosecuting  witness 
in  Kansas  City.  One  of  them  pointed  a  pistol  at  the 
prosecutor  and  took  money  from  the  cash  drawer  in 
his  presence,  while  the  other  kept  watch  at  the  doors. 

The  defense  was  an  alibi  testified  to  by  the  de- 
fendant. 

Although  the  case  comes  up  here  upon  a  full  bill 
of  exceptions,  there  is  no  appearance  in  this  court  up- 
on the  part  of  appellant  We  have,  however,  exam- 
ined the  record  and  bill  of  exceptions  carefully,  and 
fail  to  find  substantial  error  therein.  There  is  no  as- 
signment of  errors  here.  The  motion  for  new  trial 
complains  of  the  refusal  of  the  court  to  give  certain 
instructions  offered  by  the  defendant,  but  such  instruc- 
tions are  not  preserved  in  the  bill  of  exceptions.  Com- 
plaint also  is  made  of  the  rulings  of  the  court  upon  the 
admission  and  exclusion  of  testimony,  but  no  excep- 
tions to  such  rulings  were  saved.  Complaint  is  also 
made  of  the  argument  of  the  prosecuting  attorney  at 
the  close  of  the  case,  but  the  matter  complained  of  is 
not  preserved  in  the  bill  of  exceptions. 

The  information  is  in  proper  form ;  the  verdict  is 
responsive  thereto;  proper  instructions  were  given 
covering  all  phases  of  the  case,  including  alibi,  and  the 
verdict  is  in  due  form. 

One  single  question,  possibly,  presents  itself  upon 
this  record.  The  information  charges  robbery  ''from 
the  person,"  while  the  proof  was  that  it  was  ''in  the 
presence''  of  the  prosecuting  witness.  We  do  not  re- 
gard this  question  as  a  serious  one.  At  common  law 
it  was  ruled  that  the  charge  of  robbery  from  the  per- 
son was  satisfied  by  proof  that  the  money  was  taken  in 
the  presence  of  the  person.  This,  as  a  matter  of  con- 
struction. In  Donnelly's  case,  2  East,  P.  C,  725,  Lord 
Mansfield  says,  "If  the  owner  threw  down  his  money, 
or  had  it  not  about  his  person  at  the  time,  though  it 
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were  in  his  presence,  these  by  construction  have  been 
holden  to  be  equivalent  to  an  actual  taking  from  the 
person.''  To  the  same  ejffect  is  State  v.  Lawler,  130 
Mo.  366;  Breckenridge  v.  Commonwealth,  97  Ky.  267. 
Finding  no  error  in  the  record,  the  judgment  is 
aflBrmed.    Kennish  and  Brovm,  J  J.,  concur. 


THE  STATE  v.  THEODORE  WASHINGTON, 
Appellant. 

Division   Two,    May   9,    1912. 

1.  GRAND  JURY:  Impaneled  Before  Arrest:  Negro:  Discrimina- 
tion. A  defendant  not  under  arrest  nor  held  to  answer  a  crimi- 
nal charge  when  the  grand  jury  which  found  the  indictment 
against  him  was  impaneled,  is  precluded  under  the  statute 
(Sees.  5067  and  5068,  H.  S.  1909)  from  attacking  the  indictment 
on  the  ground  of  the  incompetency  of  a  grand  juror,  or  because 
of  any  irregularity  in  the  manner  of  selecting  the  grand  jury; 
and,  hence,  a  defendant  not  under  arrest  nor  held  to  answer  a 
criminal  charge  when  the  grand  jury  was  impaneled,  cannot 
have  the  indictment  against  him  quashed  on  the  ground  that  he 
is  a  negro  and  the  jury  commissioner  did  not  summon  any  per- 

.   son  of  his  race  to  sit  on  the  grand  jury. 

2.  INDICTMENT:  Motion  to  Quash:  Not  Preserved  In  Record. 
An  assignment  of  error  based  on  the  action  of  the  court  in 
overruling  appellant's  motion  to  quash  the  indictment  will  not 
be  considered  on  appeal  if  such  motion  is  not  preserved  in  the 
record. 

3.  INSTRUCTION:  Reasonable  Doubt:  In  Every  Instruction.  If 
a  proper  instruction  on  the  subject  of  reasonable  doubt  is 
given,  it  is  not  necessary  that  the  other  instructions  given 
should  repeat  that  essential  requirement. 

4.  INSTRUCTION:  Different  Acts  Charged:  General  Verdict.  A 
verdict  must  be  definite  and  certain  as  to  the  crime  of  which 
the  accused  is  found  guilty.  The  defendant  is  entitled  to  the 
unanimous  verdict  upon  the  issue  of  his  guilt  or  innocence  of 
the  particular  oftense*  for  which  he  was  tried.  Where  the 
indictment  charged  that  the  defendant  did  "set  up  and  keep 
242  Sup.— 26 
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divers  gaming  tables  and  gambling  devices,  to-wit,  one  crap 
table,  and  one  poker  table/'  and  there  was  testimony  tending  to 
prove  the  setting  up  and  keeping  of  both  gambling  devices  as 
charged,  an  instruction  telling  the  jury  that  if  they  found  de- 
fendant did  "set  up  and  keep  certain  gaming  tables  and  gambling 
devices,  to-wit,  a  crap  table  .  .  .  and  a  poker  table  .  .  . 
or  either  of  them  .  .  .  then  you  will  find  the  defendant 
guilty  as  charged/'  was  error,  and  a  verdict  simply  finding  "the 
defendant  guilty  as  charged  in  the  indictment"  cannot  stand. 
Under  the  instruction  and  the  general  verdict  returned  some 
of  the  jurors  may  have  believed  the  testimony  in  support  of  the 
charge  as  to  one  of  the  gambling  devices  and  disbelieved  the 
testimony  as  to  the  other,  and  the  remaining  Jurors  may  have 
found  and  believed  conversely,  and  a  unanimous  verdict  as  to 
'  either  may  never  have  been  reached. 

Appeal  from  St  Louis  City  Circuit  Court.— Jff on,  W. 
A.  Taylor,  Judge. 

Bevebsed  and  bemanded. 

John  A.  Gernez  and  Thos.  J.  Rowe,  Jr.,  for  api)el- 
lant. 

(1)  Plea  in  abatement  should  have  been  sustained, 
as  the  methods  of  the  jury  commission  of  the  city  of 
St.  Louis  are  beyond  the  powers  entrusted  to  him  by 
the  statutes.  As  a  consequence,  the  grand  jury  that 
returned  the  indictment  is  an  unlawful  body,  the  de- 
fendant is  deprived  of  his  liberty  without  due  process 
of  law,  has  been  denied  the  legal  protection  of  the  law 
and  his  privileges  as  a  citizen  have  been  abridged,  vio- 
lating the  State  and  Federal  Constitutions.  (2)  In- 
struction number  1  is  erroneous,  as  it  left  out  the  ele- 
ment of  *' reasonable  doubt'*  in  the  jury's  consideration 
of  the  evidence  and  in  their  finding  of  a  verdict.  It 
cannot  be  cured  by  a  subsequent  instruction;  and  even 
if  it  could,  it  has  not  been.  State  v.  Helton,  137  S.  W. 
988.  (3)  Where  an  indictment  in  one  count  charges 
more  than  one  offense,  a  general  verdict  finding  the 
defendant  guilty,  without  specifying  of  which  offense, 
is  insuflScient  to  support  a  judgment   of  conviction. 


Digitized  by 


Google 


VOL.  242,  APRIL  TERM,  1912.  403 

state  T.  Washington. 

State  V.  Burke,  151  Mo.  136;  State  v.  Grossman,  214 
Mo.  233;  State  v.  Rowe,  142  Mo.  439;  State  v.  Jones, 
168  Mo.  398;  State  v.  McCune,  209  Mo.  399;  State  v. 
Logan,  209  Mo.  401. 

Tho8.  B.  Harvey  also  for  appellant. 

(1)  The  trial  conrt^s  general  instruction  defining 
the  offense  was  erroneous.  It  authorized  the  jury  to 
convict  if  they  should  find  that  defendants  had  set  up 
and  permitted  gambling  upon  either  or  both  of  the 
alleged  devices  within  three  years.  The  prosecution 
offered  evidence  tending  to  show  that  gambling  had 
been  permitted  on  both  the  poker  and  the  crap  table ; 
and  if  some  of  the  jurors  found  that  gambling  had  oc- 
curred on  one  table,  and  the  balance  of  the  jurors  had 
found  that  gambling  had  occurred  on  the  other  table, 
this  instruction  would  authorize  a  conviction  under 
such  circumstances.  In  other  words,  the  jury  need 
not  be  unanimous  as  to  either  table.  Such,  of  course, 
would  not  be  sufficient.  There  must  be  unanimity  of 
the  jury  that  defendants  had  set  up  and  permitted 
gambling  on  a  certain  device.  (2)  The  indictment 
identified  the  criminal  transaction  by  naming  the  play- 
ers and  the  date ;  but  the  instruction  authorized  a  con- 
viction if  any  one,  though  not  named  in  the  indictment, 
had  been  permitted  to  gamble  within  three  years  be- 
fore the  finding  of  the  indictment.  Time  is  not  of  the 
essence  of  this  offense  and  need  not  be  proved  as  laid; 
but  if  that  means  of  identification  is  abandoned,  so 
much  the  greater  the  necessity  of  identifying  the  par- 
ticular occurrence  for  which  the  grand  jury  had  in- 
dicted, by  the  players  whom  they  alleged  had  partici- 
pated, (a)  Whenever  the  crime  alleged  against  a  de- 
fendant is  based  upon  a  transaction  between  him  and 
another,  or  upon  an  act  of  the  defendant  against  an- 
other, then  it  is  necessary  to  name  that  other  person. 
The  pleader  recognized  this  fundamental  rule  of  pro- 
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cedure  and  alleged  the  names ;  but  the  instruction  told 
the  jury  that  the  allegations  were  sustained  if  any 
person  had  been  permitted  to  play.  The  fact  that  the 
indictment  alleged  that  others  who  played  on  the  oc- 
casion were  ** unknown,"  would  not  dispense  with 
proof  of  at  least  one  or  more  of  those  who  were  named. 
State  V.  Miner,  233  Mo.  331.  (b)  But  even  if  it  was 
not  necessary  to  allege  the  names  of  the  players,  yet 
being  alleged,  the  allegation  could  not  be  rejected  as 
surplusage;  for  it  is  the  chief  element  of  the  offense 
that  the  keeper  of  the  device  should  permit  persons 
to  gamble  by  means  thereof,  and  therefor^  it  was  ma- 
terial and  necessary  to  allege  that  persons  played,  and 
any  naming  of  those  persons  became  a  material  aver- 
ment because  descriptive  of  that  which  was  material. 
State  V.  Samuels,  144  Mo.  72;  State  v.  Harris,  209  Mo. 
436.  (3)  The  instruction  should  have  confined  the  at- 
tention of  the  jury  to  one  of  the  devices  alleged  in  the 
indictment,  or  should  have  required  them  to  state  in 
their  verdict  of  which  device  they  convicted  him. 

Elliott  W.  Major,  Attorney-General,  and  John  M. 
Dawson,  Assistant  Attorney-General,  for  the  State. 

(1)  Appellant  alleges  in  his  motion  to  quash  that 
the  grand  jury  that  returned  the  indictment  was 
composed  of  persons  of  the  Caucasian  race;  that  appel- 
lant is  of  African  descent,  a  citizen  of  Missouri  and 
of  the  United  States ;  that  the  indictment  was  returned 
in  the  circuit  court  of  the  city  of  St.  Louis,  and  that 
about  ten  per  cent  of  the  population  of  the  city  of  St. 
Louis  are  negroes  and  many  of  them  qualified  in  law 
by  their  intelligence  and  standing  in  the  community, 
to  perform  grand  jury  duties,  and  the  fact  that  per- 
sons of  the  Caucasian  race  composed  said  grand  jury 
was  not  the  result  of  inadvertence  and  accident,  but 
was  done  purposely  and  intentionally.  The  summon- 
ing and  impaneling  of  jurors  are  directory  only.  State 
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V.  Jennings,  98  Mo.  493;  State  v.  Mathews,  88  Mo.  121; 
State  V.  Gleason,  88  Mo.  582 ;  State  v.  Pitts,  58  Mo.  556, 
The  record  shows  that  the  list  of  grand  jurymen  was 
selected  in  the  usual  way.  State  v.  Jackson,  167  Mo. 
291 ;  R  S.  1909,  sees.  7341,  7342.  Section  5068,  Eevised 
Statutes  1909,  provides  that  no  challenge  to  the  array 
of  grand  jurors,  or  to  any  person  summoned  as  a 
grand  juror  except  for  those  causes  mentioned  in  sec- 
tion 5067.  This  court  has  held  that  the  only  disqualifi- 
cations that  can  be  urged  are  those  enumerated  in  this 
section.  State  v.  Crane,  202  Mo.  54.  There  is  no  show- 
ing in  the  record  that  any  grand  juror  was  excluded 
because  he  was  a  negro,  or  for  any  other  reason.  The 
grand  jury  was  regularly  impaneled  and  sworn  and 
was  a  legal  grand  jury.  State  v.  Glasscock,  232  Mo. 
278.  (2)  That  a  certain  house  or  other  place  was  main- 
tained or  kept  as  a  gaming  house,  may  be  shown  by 
proof  of  its  general  reputation  in  the  community,  by 
the  reputation  of  its  inmates  and  frequenters  as  pro- 
fessional gamblers,  and  by  the  fact  that  gambling  par- 
aphernalia was  found  there.  Underbill  on  Crim.  Ev. 
(2  Ed.),  sec.  475,  p.  774;  State  v.  Mosby,  53  Mo.  App. 
571.  (3)  Appellant  contends  that  the  verdict  is  in- 
definite and  uncertain  and,  consequently,  void,  stating 
that  the  indictment  charges  more  than  one  offense,  and 
that  the  verdict  is  a  general  one.  If  appellant's  con- 
tention were  true,  then  his  argument  might  be  possible, 
but  the  fact  remains  that  the  indictment  is  only  in  one 
count,  charged  upon  one  section  of  the  statute,  and 
has  been  held  many  times  by  this  court  to  constitute 
but  one  offense.  State  v.  Hall,  228  Mo.  456;  State  v. 
Cannon,  232  Mo.  205;  State  v.  Ma  this,  206  Mo.  604;  R. 
S.  1909,  sec.  4750;  State  v.  Baldwin,  214  Mo.  306;  State 
V.  Bluhely,  184  Mo.  187. 

KENNISH,  J.— At  the  October  term,  1910,  of  the 
circuit  court  of  the  city  of  St.  Louis,  an  indictment 
was  returned  against   appellant   and    OUie   Jackson, 
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charging  them  with  having  set  np  and  kept  divers 
gaming  tables  and  gambling  devices.  Appellant  was 
granted  a  severance,  and  at  the  February  term,  1911, 
of  said  court,  was  tried,  convicted  and  sentenced  to 
imprisonment  in  the  penitentiary  for  a  term  of  two 
years.    He  appealed  to  this  court. 

The  State  introduced  evidence  tending  to  show 
the  following  facts : 

The  building  designated  as  number  2309  Chestnut 
street  in  the  city  of  St.  Louis,  a  three-story  brick  build- 
ing, had  been  occupied  for  several  years  by  the  Modem 
Horseshoe  Club.  On  the  first  floor  there  was  a  recep- 
tion hall,  parlor,  barroom  and  buffet,  all  elaborately 
furnished.  In  the  basement,  which  was  reached  by  a 
stairway  at  the  rear  of  the  barroom,  was  a  large  room 
in  which  there  were  two  pool  tables.  A  poker  game 
was  operated  regularly  in  the  barroom,  and  a  crap 
game  in  the  basement,  the  pool  tables  being  used  as 
crap  tables.  Both  games  were  played  for  money  by 
the  frequenters  of  the  rooms.  They  were  not  ''bank*' 
games,  but  were  games  in  which  the  players  made  the 
wagers  with  each  other.  There  was  a  man  in  charge 
of  each  game,  however,  who  collected  from  the  players 
a  'Hake-off''  for  ''the  house. '*  At  each  of  the  crap 
tables  the  man  in  charge  of  the  game,  at  the  time  each 
bet  was  made,  would  take  out  of  the  money  wagered 
five  cents  or  more  according  to  the  amount  of  the  bet. 
When  the  crap  games  were  running,  the  defendant  fre- 
quently went  to  the  pool  tables,  counted  the  money 
taken  in  by  the  man  in  charge  and  took  part  of  the 
money  upstairs  with  him.  This  frequently  happened 
several  times  the  same  night.  He  also  played  at  tho 
poker  tables,  and  in  one  instance  took  charge  of  the 
*' kitty"  that  belonged  to  "the  house"  and  carried  it 
away  from  the  poker  table.  When  the  games  were  in 
progress  the  defendant  was  in  constant  attendance 
around  the  premises,  watching  the  games  and  preserv- 
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ing  order.  A  witness  who  had  previously  been  em- 
ployed at  the  club  as  a  bartender  testified  that  the  de- 
fendant was  the  manager  of  the  club  and  sometimes 
paid  the  witness  his  wages. 

The  defendant  testified  in  his  own  behalf  as  fol- 
lows: 

He  was  employed  by  the  Modern  Horseshoe  Club 
and  received  a  regular  salary  for  his  services.  His 
duties  were  to  ascertain  whether  or  not  people  enter- 
ing the  building  were  members  of  the  club,  see  that 
members  coming  into  the  rooms  were  seated  and 
served,  attend  to  the  books  and  records  and  look  after 
the  interests  of  the  club.  He  had  no  connection  with 
the  gambling  games,  had  no  control  over  them  nor  any- 
thing whatever  to  do  with  them  and  never  received 
any  profit  or  benefit  from  them.  He  never  went  to  the 
basement  room  for  money  except  to  have  bills  changed 
in  order  to  make  change  for  a  customer  at  the  bar.  The 
defendant's  own  testimony  was  the  only  evidence  of- 
fered by  him. 

I.  Appellant  filed  two  motions  to  quash  the  in- 
dictment, each  of  which  was  in  turn  overruled,  and 
error  is  assigned  to  such  action  of  the  court  upon  each 
motion. 

The  first  motion  assailed  the  indictment  upon  the 
ground  that  the  grand  jury  which  returned  it  was  an 
unlawful  body  in  that  the  jury  commissioner,  in  the 
selection  of  the  grand  jury,  discriminated  against  the 
defendant,  a  negro,  by  not  summoning  any  person  of 
his  race  to  serve  on  that  body.  It  appears  from  the 
facts  recited  in  the  motion  that  appellant  was  not  un- 
der arrest  nor  ''held  to  answer  a  criminal  charge'' 
when  the  grand  jury  which  found  the  indictment  was 
impaneled.  By  the  provisions  of  section  5067,  Revised 
Statutes  1909,  ''any  person  held  to  answer  a  criminal 
charge"  may  object  to  the  competency  of  a 
grand   juror   upon   any   of  the  grounds  in  said  sec- 


Digitized  by 


Google 


408        SUPEEME  COURT  OF  MISSOURI, 

state  y.  Washington. 

tion  stated.  The  next  succeeding  section  provides 
that:  *'No  challenge  to  the  array  of  grand  jurors,  or 
to  any  person  summoned  as  a  grand  juror,  shall  be 
allowed  in  any  other  cases  than  such  as  are  specified 
in-the  last  section."  These  statutes,  as  construed  by 
this  court,  preclude  the  right  of  an  indictee,  not  held 
to  anwer  a  charge  when  the  grand  jury  was  impaneled, 
to  attack  the  indictment  on  the  ground  of  the  incom^ 
petency  of  a  grand  juror,  or  because  of  any  irregular- 
ity in  the  manner  of  selecting  the  grand  jury. 
This  question  has  been  so  fully  considered  in 
the  decisions  of  this  court,  some  of  them  recent,  that 
further  discussion  would  not  be  profitable.  The  rul- 
ing of  the  court  was  in  accord  with  these  precedents. 
[State  V.  Bleekley,  18  Mo.  428^  State  v.  Crane,  202  Mo. 
54;  State  v.  Sartino,  216  *Mo.  408;  State  v.  Claybaugh, 
220  Mo.  15;  State  v.  Glasscock,  232  Mo.  278.] 

The  second  motion  to  quash  was  based  on  tho 
grounds  (1)  that  the  indictment  was  uncertain,  vague 
and  indefinite,  and  (2)  on  the  ground  of  duplicity  in 
charging  two  separate  and  distinct  offenses  in  one 
count.  This  motion  is  not  preserved  in  the  record,  and 
therefore  the  assignment  of  error  founded  thereon 
cannot  be  considered.  [State  v.  Glasscock,  232  Mo.  1.  c. 
291,  and  cases  cited.] 

II.  Error  is  assigned  to  the  giving  of  instruction 
numbered  1  by  the  court  of  its  own  motion,  in  that  it 
did  not  require  the  jury  to  find  the  incriminatory  facts 
by  evidence  showing  guilt  beyond  a  reasonable  doubt. 
The  reasonable  doubt  requirement,  an  essential  to  the 
conviction  of  crime,  was  not  included  in  the  instruction 
under  review,  but  that  question  of  law  was  fully  cov- 
ered by  instruction  numbered  5,  and  it  is  settled  that 
if  a  proper  instruction  upon  the  subject  of  reasonable 
doubt  is  given,  iFis  not  necessary  that  it  should  be  re- 
peated in  each  instruction.  [State  v.  Coleman,  186  Mo. 
151;  State  V.  Layton,  191  Mo.  613.] 
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Upon  another  ground  this  instruction  contains  er 
ror  which  will  necessitate  a  retrial  of  this  case.  The 
indictment  charged  that  the  defendant  did  **set  up 
and  keep  divers  gaming  tables  and  gambling  devices, 
to-wit,  one  crap  table,  commonly  so  called,  and  one 
poker  table,  commonly  so  called,"  etc.,  etc.  There  was 
testimony,  though  of  different  witnesses,  tending  to 
prove  the  setting  up  and  keeping  of  each  gambling 
device  as  charged.  The  instruction  under  review  told 
the  jury  tha^t  if  they  found  from  the  evidence  that  the 
defendant  did  **set  up  and  keep  certain  gaming  tables 
and  gambling  devices,  to-wit,  a  crap  table  .  .  .  and 
a  poker  table  ...  or  either  of  them  .  .  .  then 
you  will  find  the  defendant  guilty  as  charged,"  etc., 
etc.  The  verdict  was :  '*  We,  the  jury  in  the  above  en- 
titled cause,  find  the  defendant  guilty  as  charged  in  the 
indictment,  and  assess  the  punishment  at  two  years  in 
the  penitentiary."  In  directing  the  jury  that  they 
should  return  a  verdict  of  guilty  if  they  found 
that  the  defendant  set  up  and  kept  both  or  either  of 
the  gaming  devices  charged,  the  court  erred.  The  de- 
fendant was  entitled  to  a  imanimous  verdict  of  the  jury 
upon  the  issue  of  his  guilt  or  innocence  of  the  partic- 
ular offense  for  which  he  was  on  trial.  Under  this  in- 
struction and  the  general  verdict  returned,  some  of  the 
jurors  may  have  believed  the  testimony  in  support  of 
the  charge  as  to  one  of  the  gaming  devices  and  disbe- 
lieved the  testimony  as  to  the  other,  while  the  remain- 
ing members  of  the  jury  may  have  found  and  believed 
conversely. 

It  is  well  established  law  that  the  verdict  must  bo 
definite  and  certain  ds  to  the  crime  of  which  the  ac- 
cused is  found  guilty.  If  the  instruction  had  submitted 
the  case  upon  the  theory  of  guilt  as  to  both  gambling 
devices  (no  motion  to  quash  or  elect  having  been  filed), 
or  as  to  one  of  such  devices,  specifically  designating 
it,  the  conviction  could  have  been  sustained.    But  in 
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the  form  in  which  the  instruction  was  given  it  cannot 
be  determined  from  the  record  whether  the  defendant 
was  convicted  of  setting  up  and  keeping  both  tables 
described  or  of  only  one,  and  if  the  latter,  then  which 
6ne.  For  these  reasons,  under  the  decisions  of  this 
court,  the  instruction  was  clearly  erroneous.  [State 
V.  Schenk,  238  Mo,  429;  State  v.  Standley,  232  Mo.  23; 
State  V.  Pierce,  136  Mo.  34;  State  v.  Pruitt,  202  Mo.  49; 
State  V.  Pahnberg,  199  Mo.  233.] 

Notwithstanding  the  strong  evidence  of  the  de- 
fendant's guilt,  because  of  error  in  the  instruction,  the 
judgment  must  be  reversed  and  the  cause  remanded.  It 
is  so  ordered.    Ferriss,  P.  J.,  and  Brown,  J.,  concur. 


THE  STATE  v.  OLLIE  JACKSON,  Appellant. 

Division   Two,    May   9,    1912. 

1.  INDICTMENT:  Gambling  Device:  Two  Tables:  One  Felony. 
If  the  accused,  as  a  part  of  the .saine,  unlawful  tranflaction  and 
with  the  same  felonious  purpose,  sets  up  and  keeps  two  or  more 
gambling  tables,  whether  of  the  same  or  a  different  kind,  it  Is 
but  one  felony  and  one  indictment  charging  It  is  sufficient. 

2.   :  :  Vague  and  Uncertain:  Cards  on  One  Table: 

Dice  on  Another.  It  Is  not  necessary  to  charge  that  dice  were 
played  on  one  gaming  table  and  cards  on  another,  or  dice  and 
cards  on  both,  and  the  Indictment  Is  not  vague  and  uncertain 
because  It  does  not  so  charge. 

3.  JURORS:  Railroad  Employees:  Directory  Statute.  The  stat- 
ute exempting  railroad  employees  from  Jury  service  Id  the  city 
of  St.  Louis  is  directory,  and  a  convicted  defendant  is  not  en- 
titled to  a  reversal  of  the  Judgment  on  the  ground  that  the 
trial  court  overruled  his  challenge  to  three  railroad  employees 
summoned  as  talesmen. 

4.  GAMBLING  DEVICE:  Keeping  and  Setting  up:  Competent 
Evidence.  Where  the  charge  In  the  Indictment  Is  for  keeping, 
as  well  as  for  setting  up,  gambling  devices,  which  necessarily 
Implies  a  lapse  of  time  in  the  commission  of  the  crime,  so  as 
to  make  It  a  continuing  offense,  any  facts  and  circumstances 
connected  with  the  place  where  the  gambling  device  Is  kept 
during  such  time,  tending  to  prove  the  charge,  or  concerning  the 


Digitized  by 


Google 


VOL.  242,  APRIL  TERM,  1912.  411 

state  V.  Jackson. 

conduct  of  the  defendant  in  the  management  of  the  device,  or 
any  other  gambling  device  in  the  same  room  or  place  and  con* 
ducted  as  a  part  of  the  same  plan  or  scheme,  should  be  admitted 
in  evidence. 

5.  INSTRUCTION:  General  Verdict.  The  defendant  is  entitled 
to  a  concurrence  of  the  minds  of  the  Jurors  upon  one  definite 
charge  of  crime,  and  the  verdict  must  be  definite  and  respon- 
sive to  such  charge.  Where  under  the  instruction  the  jury  may 
have  convicted  the  defendant  of  keeping  either  of  two  gambling 
tables  charged,  one  a  poker  table  and  the  other  a  crap  table, 
and  some  may  have  agreed  to  a  verdict  of  guilty  as  to  one  table, 
and  others  to  the  same  verdict  as  to  the  other  table,  and  the 
verdict  returned  simply  finds  "the  defendant  guilty  of  setting 
up  and  keeping  a  gambling  device,  as  charged  in  the  indict 
ment,"  the  verdict  cannot  stand. 

Appeal  from  St.  Louis  City  Circuit  Court. — Hon. 
George  G.  Hitchcock,  Judge. 

Beyebsed  and  bemanded. 

John  A.  Gernez  and  Thos.  J.  Rowe,  Jr.,  for  ap- 
pellant. 

(1)  The  indictment  should  have  been  quashed  as 
tmcertain,  vague  and  indefinite  and  because  of  duplic- 
ity in  charging  two  separate  and  distinct  offenses. 
State  V.  Lee,  228  Mo.  499;  State  v.  Chauvin,  231  Mo. 
40;  State  v.  Carragin,  210  Mo.  270;  State  v.  Huffman, 
136  Mo.  58;  State  v.  Clevenger,  20  Mo.  App.  628;  State 
V.  Bach,  25  Mo.  App.  554;  State  v.  Smith,  31  Me.  386; 
State  V.  Fidment,  35  Iowa,  541;  State  v.  Burke,  151 
Mo.  136.  (2)  Challenge  to  jurors  for  cause  should 
have  been  sustained,  as  they  are  disqualified  by  stat- 
ute. E.  S.  1909,  sees.  7341,  7342;  State  v.  Wellser,  117 
Mo.  577;  Williamson  v.  Transit  Co.,  202  Mo.  365; 
Theobald  v.  Transit  Co.,  191  Mo.  418.  (3)  The  court 
erred  in  admitting  incompetent  and  irrelevant  testi- 
mony; in  admitting  testimony  that  was  hearsay;  con- 
clusions of  witnesses,  and  merely  matters  of  opinion. 
It  was  error  to  permit  the  State  to  impeach  their  own 
witness,  Wm.  Ransom.     State  v.  Shapiro,  216  Mo. 
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359;  Joyce  v.  Transit  Co.,  Ill  Mo.  App.  565;  Cald- 
well V.  Bank,  100  Mo.  App.  23;  Hamilton  v.  Crowe, 
175  Mo.  634.  It  was  error  for  the  court  to  pass  upon 
the  credibility  of  witness  Ransom.  State  v.  McKen- 
zie,  177  Mo.  699;  State  v.  Nolle,  96  Mo.  App.  524; 
Briscoe  V.  Railroad,  118  Mo.  App.  688 ;  Dalton  v.  Pop- 
lar Bluflf,  173  Mo.  39;  Hugunin  v.  Hinds,  97  Mo.  App. 
346;  Chenie  v.  Railroad,  100  Mo.  App.  576.  The  court 
erred  in  permitting  testimony  as  to  the  character  and 
general  reputation  of  the  Modem  Horse  Shoe  Club. 
Underbill,  Crim.  Evid.,  sec.  475;  Wharton,  Grim. 
Evid.,  sec.  260;  State  v.  Mosby,  53. Mo.  App.  571.  (4) 
The  verdict  is  indefinite  and  uncertain  and  conse- 
quently void.  State  v.  Burke,  151  Mo.  146;  State  v. 
Pierce,  136  Mo.  34;  State  v.  Rowe,  142  Mo.  442;  3 
Graham  &  Waterman,  New  Trials,  p.  1378;  State  v. 
DeWitt,  186  Mo.  67;  State  v.  Cronin,  189  Mo.  671; 
State  V.  McGee,  181  Mo.  312;  State  v.  Modlin,  197  Mo. 
376 ;  State  v.  Jones,  114  Mo.  App.  343 ;  State  v.  Gross- 
mann,  214  Mo.  233;  State  v.  McCune,  209  Mo.  399; 
State  V.  Logan,  209  Mo.  401 ;  State  v.  Hudson,  137  Mo. 
618. 

Thos.  B.  Harvey  also  for  appellant. 

(1)  The  indictment  is  indefinite  and  uncertain. 
It  charges  that  the  appellant  did  set  up  and  keep  **one 
crap  table,  commonly  so-called,  and  one  poker  table, 
commonly  so-called,  upon  which  dice  and  cards  were 
used, ' '  etc.  The  most  natural  construction  of  this  lan- 
guage is  that  both  dice  and  cards  were  used  in  play- 
ing the  game  of  chance  for  which  the  crap  table  was 
devised,  and  also  in  playing  the  game  of  chance  for 
which  the  poker  table  was  devised.  Yet,  when  it  came 
to  a  trial  of  the  charge,  the  State's  expert  witnesses 
testified  that  only  dice  were  used  on  the  crap  table,  and 
only  cards  on  the  poker  table.  Therefore,  the  evi- 
dence did  not  sustain  the  charge,  and  the  appellant's 
demurrer  should  have  been  sustained.     Should  it  be 
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held  that  the  effect  of  the  language  is  to  charge  that 
dice  were  used  on  one  table  and  cards  on  the  other, 
then  can  it  possibly  be  claimed  that  the  appellant 
was  advised  by  the  indictment  on  which  of  the  two 
gaming  tables  dice  are  used,  and  on  which  cards  are 
usedt  Was  there  ever  a  clearer  violation  of  the  con- 
stitutional guaranty  that  the  defendant  shall  be  in- 
formed of  the  **  nature  and  cause  of  the  accusation  ;'* 
and  can  it  be  seriously  contended  that  this  indictment 
does  not  do  flagrant  violence  to  the  fundamental  rule 
of  criminal  pleading  that  in  all  prosecutions  for  felo- 
nies, everything  constituting  the  offense  must  be 
pleaded  with  certainty  and  clearness,  and  nothing  left 
to  be  in^>liedf  From  the  infancy  of  this  court  this 
cardinal  rule  has  been  recognized  and  enforced.  State 
V.  Hardwick,  2  Mo.  226;  Jane  v.  State,  3  Mo.  61;  State 
V.  Rector,  126  Mo.  328;  State  v.  Evans,  128  Mo.  406. 
And  the  cases  of  State  v.  Derossett,  19  Mo.  383,  and 
State  v.  Reakey,  62  Mo.  40,  announcing  that,  notwith- 
standing the  Statute  of  Jeofails,  a  clear,  substantive 
charge  is  as  necessary  now  as  it  ever  was,  have  been 
consistently  followed  by  this  court.  (2)  The  indict- 
ment is  duplicitous — it  charges  two  distinct  felonies 
in  one  count.  A  timely  motion  to  quash  was  inter- 
posed, both  on  the  ground  of  uncertainty  and  because 
of  duplicity,  was  overruled  and  exception  duly  saved. 
Each  gambling  table  constituted  a  separate  felony. 
State  V.  Montgomery,  109  Mo,  645 ;  State  v.  Foncher, 
71  Mo.  460;  State  v.  Burke,  151  Mo.  139.  If  an  indict- 
ment charges  more  than  one  felony  in  a  single  count, 
a  motion  to  quash  should  be  sustained.  State  v.  Fox, 
148  Mo.  524;  22  Cyc.  376A;  State  v.  Carragin,  210 
Mo.  351. 

Elliott  W.  Major,  Attorney-General,  and  John  M. 
Dawson,  Assistant  Attorney-General,  for  the  State. 

(1)      The    information    is    valid,    sufficient    and 
charges  the  offense  in  the  language  of  the  statute. 
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Sec.  4750,  R.  S.  1909.  The  prohibition  contained  in 
the  statute  includes  the  setting  up  and  keeping  of  any 
kind  of  gambling  device,  adapted,  designed  and  de- 
vised for  the  purpose  of  playing  any  game  of  chance 
foj  money  or  property.  State  v.  Rosenblatt,  185  Mo. 
114;  State  v.  Mathis,  206  Mo.  610;  State  v.  Lee,  228 
Mo.  480;  State  v.  Hall,  228  Mo.  456;  State  v.  Lockett, 
I88M0.  418;  State  V.  Cannon,  232  Mo.  205.  (2)  The 
indictment  is  not  duplicitous.  State  v.  Mathis,  201  Mo. 
604;  State  v.  Rosenblatt,  185  Mo.  114;  State  v.  Miller, 
190  Mo.  449;  State  v.  Cronin,  189  Mo.  663;  State  v. 
Lockett,  188  Mo.  415;  State  v.  Hall,  228  Mo.  456.  (3) 
Appellant  alleges  in  his  motion  to  quash  that  the  ap- 
pellant was  not  given  a  preliminary  examination,  and 
that  the  grand  jury  that  returned  the  indictment  here- 
in, was  composed  of  persons  of  the  Caucasian  race; 
that  appellant  is  of  African  descent,  a  citizen  of  Mis- 
souri and  of  the  United  States;  that  the  indictment 
was  returned  in  the  circuit  court  of  the  city  of  St. 
Louis,  and  that  about  ten  per  cent  of  the  population  of 
the  city  of  St.  Louis  are  negroes  and  many  of  them 
qualified  in  law  by  their  intelligence  and  standing  in 
the  community,  to  perform  grand  jury  duties,  and  the 
fact  that  persons  of  the  Caucasian  race  composed  said 
grand  jury  was  not  the  result  of  inadvertence  and  ac- 
cident, but  was  done  purposely  and  intentionally.  The 
summoning  and  impaneling  of  jurors  are  directory 
only.  State  v.  Jennings,  98  Mo.  493 ;  State  v.  Mathews, 
88  Mo.  121;  State  v.  Gleason,  88  Mo.  582;  State  v. 
Pitts,  58  Mo.  556.  This  record  shows  that  the  list 
of  grand  jurymen  was  selected  in  the  usual  way.  State 
V.  Jackson,  167  Mo.  291;  sees.  7341,  7342,  R.  S.  1909. 
Section  5068,  Revised  Statutes  1909,  provides  that  no 
challenge  to  the  array  of  grand  jurors,  or  to  any  per- 
son  summoned  as  a  grand  juror  except  those  causes 
provided  for  in  section  5067.  This  section  has  been 
construed  by  this  court  to  the  effect  that  the  only  dis- 
qualifications that  can  be  urged  are  those  enumerated 
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in  tMs  section.  State  v.  Crane,  202  Mo.  54.  In  State 
V.  Claybaugh,  220  Mo.  15,  it  was  held  that  neither  the 
Constitution  of  Missouri  nor  of  the  United  States  un- 
dertook to  designate  what  shall  be  the  qualifications  of 
either  grand  or  petit  jurors,  and  that  the  statute  in 
this  State  makes  full  provisions  as  to  the  qualifications 
of  both  grand  and  petit  jurors.  The  qualifications  of 
a  grand  juror  are  purely  statutory,  and  that  statute 
merely  directory.  State  v.  Claybaugh,  220  Mo.  21. 
The  record  shows  that  no  grand  juror  was  excluded 
because  he  was  a  negro,  or  for  any  other  reason.  The 
grand  jury  was  regularly  impaneled,  sworn  and  was  a 
legal  grand  jury.  State  v.  Glasscock,  232  Mo.  278. 
(4)  Appellant  complains  of  the  action  of  the  court 
in  overruling  the  challenge  of  the  defendant  to  jurors, 
because  they  were  in  the  employment  of  a  railroad 
company,  said  objection  being  based  upon  section  7342, 
Eevised  Statutes  1909.  This  section  enumerates  per- 
sons who  are  exempt  from  service  of  jury  duty,  and 
among  the  exemptions  are  those  **who  are  in  the  em- 
ploy of  any  railroad  company.**  Appellant  miscon- 
strues this  section  because  the  exemption  in  said  sec- 
tion's personal  to  the  juror,  as  the  section  provides, 
*'the  name  of  no  person  shall  be  taken  down  who  shall, 
when  called  on  by  said  commissioner,  to  establish  to 
the  satisfaction  of  such  commissioner,  by  competent 
proof,  and  upon  diligent  inquiry  made  by  said  oflScer, 
a  legal  exemption  from  jury  duty,'*  etc.  Williamson 
V.  Transit  Co.,  202  Mo.  345;  Blyston  v.  Eailroad,  132 
S.  W.  1175.  The  statute  exempting  persons  from  jury 
service  is  merely  directory.  Moreover,  no  complaint 
is  made  as  to  the  incompetency  of  these  jurors.  Fur- 
thermore, appellant  did  not  point  out  the  statutory 
exemptions.  Thompson  &  Merriam  on  Juries,  sec.  34, 
p.  31.  The  constitutionality  of  such  statute  has  been 
doubted.  (5)  Challenges  of  a  grand  jury,  or  of  its 
members,  are  of  two  kinds,  to  the  array  and  to  the 
polls.    The  former  is  for  some  imperfection  in  the 
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constitution  of  the  panel.  The  latter  is  for  some  dis- 
quaUfication  of  a  juror.  Sections  5067  and  5068,  Re- 
vised Statutes  1909,  comprise  the  provisions  of  chal- 
lenge of  the  statute.  No  objection  was  made  to  any 
member  of  the  panel  before  the  jury  was  sworn.  Ob- 
jections must  be  made  at  the  time  before  this  court 
will  consider  them.  State  v.  Bleakley,  18  Mo.  431; 
State  V.  Sartino,  216  Mo.  408;  State  v.  Glasscock,  232 
Mo.  278.  Appellant  complains  that  the  verdict  is  not 
certain  or  definite,  but  on  the  other  hand  it  is  indefinite 
and  uncertain,  and  consequently  void.  While  it  may 
not  be  in  the  best  form,  yet  the  jury  found  the  de- 
fendant guilty  of  setting  up  and  keeping  a  gambling 
device  as  charged  in  the  indictment.  In  other  words, 
they  took  the  pains  to  put  in  the  verdict  that  for  which 
they  were  trying  the  defendant.  The  words  ^*of  set- 
ting up  and  keeping  a  gamblipg  device'*  were  not 
necessary  to  have  been  put  in  the  verdict,  yet,  these 
words  do  not  necessarily  make  the  verdict  uncertain 
or  void.  You  cannot  read  the  verdict  without  reach- 
ing the  conclusion  that  it  is  correct,  or  that  the  jury 
found  the  defendant  guilty  of  that  for  which  they  were 
trying  him.  It  is  true  that  where  both  burglary*  and 
larceny  are  charged,  a  general  verdict  is  not  given,  and 
where  forgery  and  the  uttering  of  the  forgery  is 
charged,  a  general  verdict  is  not  good,  for  the  reason 
it  is  uncertain  under  the  evidence  upon  which  the  jury 
found  the  guilt  or  innocence  of  the  accused.  We  sub- 
mit that  this  surely  is  sufficient.  Sec.  4750,  R.  S.  1909 ; 
State  V.  Baldwin,  214  Mo.  290. 

KENNISH,  J. — ^Appellant  was  indicted  in  the 
circuit  court  of  the  city  of  St.  Louis,  at  the  October 
term,  1910,  for  the  felony  of  setting  up  and  keeping 
gambling  devices  in  violation  of  section  4750,  Revised 
Statutes  1909.  The  indictment,  so  far  as  material,  is 
as  follows : 
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**  .  .  .  And  that  the  said  Ollie  Jackson  and  one 
Theodore  Washington,  on  or  about  the  first  day  of 
July,  in  the  year  of  our  Lord,  one  thousand  nine  hun- 
dred and  ten,  at  the  city  of  St.  Louis  aforesaid,  did 
unlawfully  and  feloniously  set  up  and  keep  divers 
gaming  tables  and  gambling  devices,  to-wit :  one  crap 
table,  commonly  so  called,  and  one  poker  table,  com- 
monly so  called,  upon  which  dice  and  cards  were  used, 
which  said  gaming  tables  and  gambling  devices  were 
adapted,  devised  and  designed  for  the  purpose  of  play- 
ing games  of  chance  for  money,  property  and  poker 
chips,  and  did  then  and  there  unlawfully  and  felo- 
niously entice  and  permit  divers  persons,  to-wit :  Rich- 
ard Sydnor,  William  Ransom,  Gus  Watson,  William 
Palmer,  Lee  Marion,  Frank  Slaughter,  Mitchell  Pearl, 
Thomas  Shaw,  Joseph  Menears,  Andrew  Vaughn,  and 
divers  other  persons  to  these  grand  jurors  unknown, 
to  bet  and  play  at  and  upon  and  by  means  of  said 
gambling  tables  and  gambling  devices;  contrary  to 
the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  State.** 

A  severance  was  granted,  and  upon  a  separate 
trial  the  defendant  was  convicted  and  sentenced  to 
the  penitentiary  for  a  term  of  two  years.  From  the 
judgment  and  sentence  he  appealed  to  this  court. 

This  is  -a  companion  case  to  the  case  of  State  v. 
Washington,  decided  at  the  present  term  of  this  court, 
242  Mo.  401,  and  reference  is  here  made  to  the  state- 
ment of  facts  in  that  case,  which  was  suflSciently  sim- 
ilar for  the  purposes  of  this  opinion.  In  addition  to 
the  facts  stated  in  the  Washington  case,  it  is  suflBcient 
to  say  that  there  was  ample  evidence  to  prove  the 
charge  as  made  in  the  indictment. 

I.  The  defendant  filed  a  plea  in  abatement  to 
the  indictment  which,  in  the  record  before  us,  is  called 
a  motion  to  quash.  This  plea  was  filed  and  disposed 
of  before  the  severance,  and  attacked  the  indictment 

242  Sup.— 27 
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on  the  ground  that  the  grand  jury  that  returned  it 
was  not  legally  summoned  and  therefore  because  of 
the  irregularities  in  its  selection  it  was  an  unlawful 
body  and  the  indictment  invalid.  The  action  of  the 
court  in  overruling  this  plea  in  abatement  was  con- 
sidered and  approved  in  the  case  of  State  v.  Washing- 
ton, supra,  and  need  not  be  further  discussed  in  this 
ease. 

n.  Upon  the  overruling  of  the  defendant's  plea 
in  abatement,  a  motion  to  quash  the  indictment  was 
filed,  alleging  the  grounds  (1)  that  the  indictment  was 
indefinite,  vague  and  uncertain,  and  (2)  that  it  was  du- 
plicitous  in  that  it  charged  two  separate  and  distinct 
offenses  in  one  count.  The  motion  to  quash  was  over- 
ruled, and  the  defendant  has  properly  preserved  his 
exceptions  for  review  on  this  appeal. 

The  motion  to  quash  the  indictment  was  prop- 
erly overruled.  The  statute  upon  which  the  prosecu 
tion  was  based  forbids  the  setting  up  or  keeping  of 
any  gambling  table  or  gambling  device,  etc.  If  the 
same  person  violates  the  statute  by  keeping  more  than 
one  table,  at  the  same  time  and  place  and  as  one 
transaction,  there  is  no  more  reason  for  dividing  such 
act  into  so  many  separate  and  distinct  felonies,*as 
there  were  tables  than  there  would  be  for  making  the 
number  of  felonies  equal  the  number  of  animals  stolen 
under  the  statute  making  it  grand  larceny  to  steal 
'*any  horse,  mare,  colt,''  etc.  It  is  a  felony  to  steal 
one  horse,  but  the  theft  does  not  amount  to  two  felo- 
nies because  instead  of  one  two  are  stolen.  If  the  ac- 
cused, as  part  of  the  same  transaction  and  with  the 
same  felonious  purpose,  sets  up  and  keeps  two  gam- 
bling tables,  whether  the  same  or  different  in  kind,  no 
valid  reason  can  be  given  why  he  may  not  be  prose- 
cuted for  such  act  as  if  he  had  set  up  and  kept  but 
one.  Upon  the  trial  of  the  case,  if  it  should  be  de- 
veloped by  the  evidence  that  the  tables  were  not  set 
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up  or  kept  as  one  transaction,  at  the  same  time  and 
place,  then  the  State  should  be  required  to  elect  upon 
which  table  it  would  ask  a  conviction. 

The  complaint  of  vagueness  and  uncertainty  in 
the  indictment  is  too  refined  and  technical  to  be  se- 
riously considered  as  a  sufficient  cause  for  reversing 
the  judgment  and  granting  a  new  trial.  Whether  dice 
were  played  upon  one  table  only  and  cards  upon  the 
other,  or  whether  both  dice  and  cards  were  used  upon 
either  table  indiscriminately,  was  a  matter  of  evi- 
dence, and  it  does  not  follow  as  a  question  of  law  that 
the  indictment  was  vague  and  uncertain  by  reason  of 
those  facts. 

ni.  Section  7342,  Revised  Statutes  1909,  of  the 
jury  law  in  force  in  the  city  of  St.  Louis,  exempts 
from  jury  service,  among  others,  persons  otherwise 
qualified  who  are  in  the  employment  of  any  railroad 
company,  and  it  is  made  the  duty  of  the  jury  commis- 
sioner to  omit  from  the  list  of  jurors  all  persons  found 
to  be  exempt  from  such  service.  It  is  further  pro- 
vided in  the  same  section  that  it  shall  be  the  duty  of 
the  court  to  excuse  from  service  as  a  juror  any  per- 
son whose  voir  dire  examination  discloses  that  his 
name  should  not  have  been  placed  on  the  jury  list  when 
such  person  is  challenged  for  cause  by  any  party  to 
the  suit. 

Three  of  the  talesmen  on  their  voir  dire  examina- 
tion testified  that  they  were  railroad  employees,  ^nd 
the  defendant  challenged  them  for  such  cause.  The 
court  overruled  the  challenges  and  appellant,  having 
saved  his  exceptions  to  such  rulings,  assigns  error. 
Technically  appellant  did  not  bring  his  challenges  for 
cause  within  the  letter  of  the  statute  for,  although  it 
appeared  that  the  jurors  were  in  the  railroad  service 
when  examined  in  court,  it  does  not  follow  that  they 
were  in  such  service  and  therefore  exempt  at  the  time 
when  placed  upon  the  jury  list  by  the  commissioner. 
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But,  waiving  that  question,  there  is  nothing  in  the  rec- 
ord to  show  that  such  jurors  were  not  qualified  to  sit 
as  jurors  in  the  case  except  for  the  statute  exempting 
them  from  being  subject  to  jury  duty,  which  may  be 
regarded  as  directory,  and  as  the  defendant  was  not 
prejudiced  by  such  ruling  this  court  would  not  be 
authorized  to  grant  a  new  trial  upon  that  ground.  We 
do  not  regard  the  case  of  Wiliamson  v.  Transit  Co., 
202  Mo.  345,  as  in  conflict  wth  the  views  herein  ex- 
pressed. While  it  would  have  been  the  safer  course 
had  the  court  sustained  the  objections  to  the  jurors 
and  thus  have  eliminated  any  question  as  to  their 
qualifications,  yet,  for  the  reasons  given,  we  must  hold 
against  the  appellant  upon  this  point. 

IV.  Many  objections  were  made  and  exceptions 
saved  to  the  rulings  of  the  court  in  the  admission  and 
exclusion  of  testimony,  and  such  rulings  are  now  urged 
as  grounds  for  the  reversal  of  the  judgment.  We  have 
decided,  upon  a  ground  hereafter  to  be  noticed,  that  a 
retrial  of  this  case  will  be  necessary,  and  in  view  of 
the  many  recent  decisions  of  this  court  in  cases  bot- 
tomed on  the  same  statute  as  the  case  at  bar,  we  do 
not  consider  it  necessary  to  take  up  in  this  opinion 
each  one  of  such  alleged  errors.  It  is  suflScient  to  say 
that  as  the  charge  is  for  keeping,  as  well  as  for  set- 
ting up,  the  gambling  devices  described,  and  necessa- 
rily implies  a  period  and  lapse  of  time  in  the  commis- 
sion of  the  crime,  so  as  to  make  it  a  continuing  oflfense, 
any  facts  and  circumstances  connected  with  the  place 
where  the  gambling  device  is  kept  during  such  time, 
tending  to  prove  the  charge,  or  concerning  the  conduct 
of  the  defendant  in  the  management  of  such  device, 
or  any  other  gambling  device  in  the  same  room  or 
place  and  conducted  as  a  part  of  the  same  plan  or 
scheme,  should  be  admitted  in  evidence. 

V.  The  verdict  of  the  jury  was  as  follows :  ** We, 
the  jury  in  the  above  entitled  cause,  find  the  defendant 
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^ilty  of  setting  up  and  keeping  a  gambling  device, 
as  charged  in  the  indictment,  and  assess  his  punish- 
ment at  two  years  in  the  State  penitentiary." 

Instruction  numbered  1  in  this  case  contains  the 
same  vice  as  the  instruction  condemned  in  the  case 
of  State  V.  Washington,  supra,  decided  at  the  present 
term  of  this  court.  Under  this  instruction  and  the 
verdict  returned  the  jury  may  have  convicted  the  de- 
fendant of  keeping  either  of  the  two  tables  charged, 
or  some  of  the  jurors  may  have  agreed  to  a  verdict 
of  guilty  as  to  one  table,  while  the  other  members 
reached  the  same  result  as  to  the  other  table.  The 
setting  up  and  keeping  of  either  table  was  an  oflfense, 
and  it  cannot  be  determined  from  this  record  which 
of  the  tables  charged  the  defendant  was  found  guilty 
of  setting  up  and  keeping.  The  defendant  is  entitled 
to  a  concurrence  of  the  minds  of  the  twelve  jurors  upon 
one  definite  charge  of  crime,  and  the  verdict  must  be 
definite  and  responsive  to  such  charge. 

For  the  reasons  and  under  the  authorities  set 
forth  in  the  Washington  case  we  are  constrained  to 
hold  the  instruction  was  erroneous  and  in  consequence 
thereof  the  verdict  was  indefinite  and  uncertain.  For 
the  reasons  given  the  judgment  is  reversed  and  the 
cause  remanded.  Ferriss,  P.  J.,  and  Brown,  J.,  con- 
cur. 


MODEEN  HOESE  SHOE  CLUB  v.  A.  C.  STEWAET 
et  al.,  Appellants. 

Division   Two,    IVIay   9,   1912. 

1.  INJUNCTION:  To  Protect  Violation  of  Law:  Hygienic  Club. 
A  plaintlflf  1b  not  entitled  to  an  Injunction  to  protect  him  in 
the  continued  violation  of  law.  A  club,  organized  as  a  corpora- 
tion under  the  statutes  relating  to  fraternal  and  benevolent 
organizations,  is  not  entitled  to  an  injunction  against  the  police, 
to  protect  it  in  selling  liquor  in  violation  of  law;  and  although 
the  police  continually  raid  its  place  of  business  and  arrest  its 
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members  as  vagrants,  that  does  not  entitle  the  club  to  an 
injunction  to  put  a  stop  to  such  raids  and  arrests  where  the  real 
purpose  of  the  suit  is  to  enable  the  club  to  illegally  sell  liquors. 
Although  the  police  are  not  Justified  in  resorting  to  illegal  means 
to  break  up  an  illegal  business,  an  illegal  business  cannot  in- 
voke the  aid  of  a  court  of  equity  to  continue  its  existence. 


2.  :  :  When  Equity  Interferes.    To  maintain  a  suit 

in  equity  plaintiff  must  show  himself  to  be  in  the  exercise  of 
legal  riglits  which  will  be  destroyed  without  the  intervention 
of  a  court  of  equity.  It  is  not  the  province  of  equity  to  assist  a 
wrongdoer  in  the  violation  of  law;  and  even  though  the  police, 
in  their  attempts  to  put  an  end  to  a  disorderly  and  illegal  busi- 
ness, may  use  oppressive  measures  and  may  even  become  tree- 
passers^  yet  a  court  of  equity  will  not,  under  a  prayer  to  restrain 
those  oppressive  acts,  do  so  for  the  sole  purpose  of  enabling 
plaintiff  to  continue  the  disorders  and  illegal  business.  A 
plaintiff  must  come  into  a  court  of  equity  with  clean  hands. 

Appeal  from  St.  Louis  City  Circuit  Court. — Hon. 
Moses  N.  Sale,  Judge. 

Reversed. 

Charles  Bates,  C.  P.  Williamsj  Lambert  E. 
Walther  and  Robert  Burkham  for  appellant. 

(1)  The  respondent  is  not  legally  entitled  to  en- 
gage in  the  sale  of  intoxicating  liquors,  and  its  oflScers, 
members  or  agents  in  doing  so  are  guilty  of  the  con- 
tinuous commission  of  criminal  acts.  State  ex  rel.  v. 
Club,  125  Mo.  308;  State  v.  Tindall,  40  Mo.  App.  271; 
Black,  ** Intoxicating  Liquors,"  sees.  142,  528;  Woolen 
and  Thornton  *'The  Law  of  Intoxicating  Liquors," 
sec.  798.  (2)  It  is  not  only  the  right  but  it  is  the 
duty  of  police  officers  to  make  arrests  whenever  they 
have  reasonable  grounds  to  believe  an  offense  has  been 
committed.  State  v.  Underwood,  75  Mo.  230;  State 
V.  Grant,  76  Mo.  236;  E.  S.  1909,  sec.  9805;  State  v. 
Hancock,  73  Mo.  App.  19;  Wehmeyer  v.  Mulvihill,  150 
Mo.  App.  197;  State  v.  Boyd,  108  Mo.  App.  518;  State 
V.  Flynn,  119  Mo.  App.  712;  E.  S.  1909,  sec.  4748; 
E.  S.  1909,  sec.  4749;  State  v.  Albright,  144  Mo.  638; 
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Boeger  v.  Langenberg,  97  Mo.  390;  Weiss  v.  Herlihy, 
23  App.  Div.  (N.  Y.)  608.  (3)  A  court  of  equity  will 
not  interfere  by  injunction  to  restrain  or  control  the 
exercise  of  discretion  by  police  authorities  in  the  pre- 
vention of  crime  and  in  the  maintenance  of  peace,  and 
a  decree  having  this  effect  is  violative  of  article  3  of 
the  Constitution.  2  Bouvier,  Law  Diet.,  p.  691 ;  Black's 
Law  Diet.,  p.  909;  Freund  on  Police  Powers,  sec.  86; 
Weiss  V.  Herlihy,  23  App.  Div.  (N.  Y.)  608;  R.  S. 
1909,  sec.  9805;  22  Cyc.  879,  889;  3  Abbott  on  Munici- 
pal Corporations,  sees.  1130,  1137;  Spelling  on  Li- 
junctions,  sees.  628,  691;  Kerr  on  Injunctions,  p.  4; 
High  on  Lijunctions  (4  Ed.),  sec.  1326;  Gaines  v. 
Thompson,  74  U.  S.  352;  Decker  v.  Diemer,  229  Mo. 
296;  State  ex  rel.  Wear  v.  Francis,  95  Mo.  44;  Federal- 
ist Papers,  No.  47 ;  State  ex  inf.  v.  Sheppard,  177  Mo. 
205;  Albright  v.  Fisher,  164  Mo.  56.  (4)  Respondent 
does  not  come  into  equity  with  clean  hands  and  should 
therefore  be  denied  relief.  1  Pomeroy  **  Equity  Juris- 
prudence,*^ sees.  397,  398;  Pipe  Co.  v.  Reservoir  Co., 
Ill  Fed.  284;  Bein  v.  Heath,  6  How.  (U.  S.)  288; 
Creamer  v.  Bivert,  214  Mo.  473 ;  Houtz  v.  Hellman,  228 
Mo.  655;  Little  v.  Cunningham,  116  Mo.  App.  545*; 
Rose  V.  Smith,  167  Mo.  81;  Woolen  and  Thornton, 
'^The  Law  of  Intoxicating  Liquors,**  sec.  748;  Comm. 
V.  Tiemey,  148  Pa.  St.  552 ;  Comm.  v.  Enig,  145  Mass. 
119;  State  V.  Tindall,  40  Mo.  App.  271;  Morrison  v. 
Juden,  145  Mo.  283;  Medicine  Co.  v.  Wood,  108  U.  S. 
218;  Journal  Co.  v.  Pub.  Co.,  127  Mo.  App.  356;  Rail- 
road V.  Cr other sville,  159  Ind.  330 ;  Beck  v.  Stock  Co., 
65  Fed.  30;  Danciger  v.  Stone,  187  Fed.  853;  Pons  v. 
Whitman,  147  Cal.  280;  Weiss  v.  Herlihy,  23  App.  Div. 
(N.  Y.)  608.  (5)  Equity  has  no  jurisdiction  in  crim- 
inal matters  and  will  neither  enjoin  the  commission 
of  a  crime  nor  an  arrest  therefor,  nor  will  equity  even 
inquire  whether  a  crime  has  been  committed.  State  ex 
rel.  V.  Lamb,  142  Mo.  398;  R.  S.  1909,  ^ec.  4411;  R.  S. 
1909,  sec.  4420;  Davis  v.  Society,  75  N.  Y.  368;  Ster- 
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man  v.  Kennedy,  15  Abb.  Pr.  (N.  Y.)  201;  Kramer 
V.  Police,  53  N.  Y.  Sup.  Ct.  492;  Campbell  v.  York, 
30  Misc.  340;  Delaney  v.  Flood,  183  N.  Y.  323;  Stevens 
V.  McAdoo,  112  N.  Y.  App.  Div.  458;  Shepard  v.  Bing- 
ham, 125  N.  Y.  App.  Div.  784;  Club  v.  Speer,  29  Colo. 
158;  Adams  v.  Oyster  Co.,  34  Colo.  219;  Chicago  v. 
Wright,  69  111.  318;  Moses  v.  Mayor,  52  Ala.  208; 
Caille  Co.  v.  Haager,  50  S.  W.  (Ky.)  244.  (6)  Ee- 
spondent  has -an  adequate  remedy  at  law.  Sullivan 
V.  Gas  Co.,  148  Cal.  368;  Fineke  v.  Police,  66  How.  Pr. 
(N.  Y.)  318;  Kenny  v.  Martin,  11  Misc.  (N.  Y.)  651; 
Suesskind  v.  Bingham,  125  N.  Y.  App.  Div.  787;  Moore 
V.  Owen,  109  N.  Y.  Supp.  585;  Sterman  v.  Kennedy, 
15  Abb.  Pr.  (N.  Y.)  201;  Delaney  v.  Flood,  183  N.  Y. 
323. 

T.  J.  Rowe  and  Hiram  N.  Moore  for  respondent. 

FEERISS,  P.  J.— Bill  for  injunction  filed  in  the 
circuit  court  of  the  city  of  St.  Louis  in  November, 
1907,  by  the  Modern  Horse  Shoe  Club,  a  corporation 
organized  under  the  statutes  relating  to  fraternal  and 
benevolent  organizations,  and  against  the  members  of 
the  board  of  police  commissioners  of  the  city  of  St. 
Louis,  the  chief  of  police,  and  one  Gaffney,  captain 
of  police,  commanding  in  the  eighth  police  district  of 
said  city. 

The  bill  alleges  that  the  plaintiff  is  authorized  to 
maintain  and  does  maintain  on  the  premises,  number 
2309  Chestnut  street,  in  said  city,  a  club  house,  con- 
sisting of  twelve  rooms,  with  furniture,  fixtures  and 
appurtenances ;  that  the  membership  of  the  club  is  lim- 
ited to  male  negro  citizens  of  said  city  of  good  moral 
character,  who  believe  in  the  teachings  and  principles 
of  good  government,  and  that  its  members  are  and 
were  at  all  times  so  qualified ;  that  each  member  paid 
an  initiation  fee  of  one  dollar,  and  dues  of  one  dollar 
every  three  months;  that  the  expense  of  maintaining 
the  club  is  derived  from  the  fees  and  dues  aforesaid, 
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and  from  the  distribution  of  food  and  drink  furnished 
to  its  members;  that  in  order  to  maintain  itself  and 
pay  its  expenses  and  indebtedness  it  is  necessary  that 
plaintiff  should  be  enabled  to  furnish  its  members  with 
club  accommodations  and  facilities,  and  dispose  of  its 
supplies  on  hand  to  its  members;  that  on  several  oc- 
casions the  defendants  raided  and  caused  to  be  raided 
the  club  house  and  premises,  and  wrongfully  and  wan- 
tonly, and  without  process  of  law,  arrested  and  caused 
to  be  arrested  members  of  said  club  under  the  false 
charge  of  vagrancy ;  that  said  defendants  have  threat- 
ened and  are  now  threatening  to  arrest  each  and  every 
one  of  plaintiff's  members  found  in  said  club  house, 
and  prosecute  them  under  the  false  charge  of  idling; 
that  by  so  doing  they  have  terrorized  the  members  of 
the  club  and  prevented  them  from  using  and  ^enjoy- 
ing the  club  and  its  facilities ;  that  the  defendants  have 
caused,  and  are  now  causing  daily,  the  police  officers 
of  the  city  to  visit  the  premises  of  the  club,  without 
any  reason  therefor,  and  for  the  only  purpose  of  ter- 
rorizing the  members  of  said  club  and  disrupting  said 
organization;  that  defendants  are  threatening  to  con- 
tinue said  illegal  raids  and  unlawful  arrests  so  long 
as  plaintiff  operates  its  club  house,  and  have  ordered 
the  officers  of  plaintiff  to  close  its  said  club  house 
under  threat  of  arrest  and  prosecution.  Plaintiff  fur- 
ther alleges  that  its  organization  was  made  in  good 
faith;  that  it  maintains  its  club  house  in  good  faith, 
that  at  no  time  has  anything  unlawful  or  improper 
occurred  therein;  that  its  members  are  not  vagrants, 
but  law-abiding,  industrious  and  hard-working  men, 
and  that  they  only  enjoy,  and  will  be  permitted  to  en- 
joy, such  privileges  as  plaintiff  is  authorized  to  fur- 
nish them  by  the  terms  of  its  charter,  and  that  plaintiff 
has  at  no  time  exceeded  its  rights  under  its  charter; 
that  if  defendants  are  permitted  to  carry  their  said 
illegal  threats  into  effect,  the  result  will  be  irrepar- 
able damage  to  plaintiff,  and  will  deprive  plaintiff's 
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members  of  the  rights  and  privileges  to  which  mem- 
bership in  plaintiff's  organization  entitles  them,  and 
in  the  enjoyment  of  which  they  have  a  right  to  be  pro- 
tected by  law. 

Wherefore  plaintiff  prays  a  perpetual  injunction 
against  the  defendants,  restraining  them  from  in  any 
way  molesting  or  interfering  with  plaintiff's  mem- 
bers, officers  or  agents  in  or  about  said  club,  because 
of  their  being  there,  or  on  any  false  and  pretended 
charge  of  vagrancy. 

On  the  filing  of  this  petition  a  temporary  injunc- 
tion was  issued  as  prayed  for. 

The  answer  of  the  defendants  denies  each  and 
every  allegation  in  the  petition,  and  for  further  answer 
alleges  that  plaintiff  is  not  the  real  party  in  interest ; 
that  the  plaintiff  does  not  come  into  a  court  of  equity 
with  clean  hands;  that  the  pretended  plaintiff  cor- 
poration was  not  and  has  not  been,  up  to  the  filing  of 
this  suit,  conducted  as  a  benevolent,  religious,  scien- 
tific, fraternal-beneficial,  or  educational  institution  or 
corporation,  but  for  the  purpose  of  evading  the  stat- 
utes of  the  State  and  the  ordinances  of  tiie  city  of 
St.  Louis  relating  to  dramshops  and  the  sale  of  in- 
toxicating liqjiors;  that  the  said  pretended  club  was 
constantly  being  conducted  for  the  aforeasid  unlaw- 
ful ends,  up  to  the  time  of  the  filing  of  this  suit;  that 
said  club  has  frequently  been  resorted  to  by,  and  has 
been  the  common  lounging  place  and  rendezvous  of  ex- 
convicts,  thieves,  vicious  and  dissolute  women  and 
other  criminal  characters  of  the  negro  race,  and  that 
the  said  pretended  club  is  controlled  and  operated  for 
purposes  of  private,  pecuniary  gain  by  one  OUie  Jack- 
son, with  the  aid  and  assistance  of  persons  to  defend- 
ants unknown,  and  was  organized  by  him  shortly  after 
his  release  from  serving  a  term  in  the  State  peniten- 
tiary; that  prior  to  and  up  to  the  filing  of  plaintiff's 
petition,  said  premises  were  the  nightly  scene  of 
gambling,  disturbances  of  the  peace,  and  violations 
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of  the  laws  of  the  State  relating  to  the  sale  of  liquor, 
and  was  not  a  bona  fide  club,  conducted  for  the  sole 
use  and  benefit  of  its  members,  and  that  said  pre- 
tended club  has,  since  the  date  of  its  organization, 
been  what  is  popularly  known  as  a  lid-lifting  club, 
and  ought  not  to  be  protected  by  the  court- 
To  this  answer  plaintiff  filed  a  general  denial. 
The  cause  was  heard  at  great  length  upon  the 
facts,  at  the  conclusion  of  which  the  court  rendered  a 
decree  dismissing  the  bill  as  to  all  the  defendants  ex- 
cept Gaffney,  and  perpetually  enjoining  defendant 
Gaffney,  his  successors  in  office  and  subordinates,  and 
the  officers  and  men  of  the  police  force  under  them, 
from  raiding  or  arresting,  or  in  any  way  molesting 
or  interfering  with,  plaintiff's  members,  its  officers, 
agents,  employees  or  servants,  while  in  or  about  plain- 
tiff's club  house  and  premises,  solely  because  of  their 
being  there,  or  from  arresting  on  the  premises  of 
plaintiff  said  members  on  any  false  or  pretended 
charge  of  vagrancy.     Defendant  appeals. 

The  evidence  substantially  sustains  the  allega- 
tions of  the  answer,  and  shows  that  the  corporate 
form  was  used  as  a  cloak  under  which  the  so-called 
club  engaged  in  the  sale  of  liquor  in  violation  of  law. 
Practically  the  only  activities  conducted  in  the  club 
consisted  in  the  selling  of  liquor  and  card  playing. 
Liquor  was  sold  over  a  counter  in  a  room  fitted  up 
like  an  ordinary  barroom,,  and  was  sold  for  cash  at 
the  same  prices  charged  in  licensed  saloons.  Such 
sales  were  conducted  on  every  day  of  the  week,  in- 
cluding Sunday,  and  all  night  long.  The  evidence,  on 
the  other  hand,  shows  that  the  police,  acting  under 
instructions  from  defendant  Gaffney,  attempted  to 
break  up  this  club  by  repeated  raids  and  arrests  made 
for  that  avowed  purpose ;  that  members  were  arrested 
as  vagrants,  and  the  charges  subsequently  dismissed ; 
that  such  arrests  were  made  not  for  the  purpose  of 
prosecution  on  charges  of  vagrancy,  but  for  the  sole 
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purpose  of  breaking  up  the  club.  It  further  appears 
that  the  police  entered  the  premises  peaceably,  quietly 
and  without  opposition,  and  that  no  injury  was  done 
or  threatened  to  the  physical  property  of  the  club. 

The  learned  chancellor  who  tried  the  case  below 
indicated  very  clearly  in  his  opinion  that  he  regarded 
the  testimony  sufficient  to  forfeit  plaintiff's  charter 
in  a  proper  proceeding  for  that  purpose,  but  con- 
demned in  vigorous  language,  as  illegal,  the  methods 
instituted  by  the  police  to  break  up  this  establishment, 
and  suggested  that  the  proper  method  is  by  a  proceed- 
ing in  quo  warranto.  He  held,  properly,  that  in  the 
city  of  St.  Louis  the  police  may,  without  a  warrant, 
make  an  arrest  upon  a  well  grounded  suspicion  that 
a  crime,  either  felony  or  misdemeanor,  has  been  com- 
mitted. He  was,  however,  of  the  opinion  that  re- 
peated raids  and  arrests,  upon  charges  of  vagrancy, 
which  were  made  for  the  avowed  purpose  of  breaking 
up  the  club,  and  not  for  bona  fide  prosecution,  were 
continuing  trespasses  which  equity  should  enjoin, 
even  conceding  the  truth  of  the  allegations  of  the 
answer. 

Without  criticising  the  conclusions  reached  be- 
low as  to  the  rights  and  duties  of  the  police,  and  the 
character  of  their  acts  complained  of,  we  are  of  the 
opinion  that  the  chancellor  did  not  give  sufficient  con- 
sideration to  the  question  preliminary  to  all  others 
i.  e.,  does  the  plaintiff  show  that  its  own  conduct  has 
been  such  as  to  justify  it  in  asking  relief  in  equity? 
In  other  words,  does  plaintiff  come  before  the  court 
with  clean  hands  regarding  the  matter  in  controversy? 
This  is  not  a  proceeding  instituted  in  behalf  of  indi- 
vidual members  of  the  club  who  claim  to  have  suf- 
fered from  illegal  arrests  made  by  the  police.  The 
plaintiff  invokes  the  aid  of  the  court  of  equity  to  pro- 
test it  in  the  exercise  of  rights  which  had  been  granted 
it  by  law.  Such  is  the  distinct  claim  of  the  bill.  The 
court  is  not  asked  to  punish  the  police  officers  for  op- 


Digitized  by 


Google 


VOL.  242,  APRIL  TEEM,  1912.  429 

Horse  Shoe  Club  y.  Stewart. 

pression  in  oflSce,  nor  to  mulct  them  in  damages  for 
injuries  to  the  rights  of  plaintiff  or  its  members.  Its 
aid  is  invoked  to  protect  plaintiff's  right  to  exercise 
its  functions  as  a  club  under  the  authority  of  its  char- 
ter. 

The  first  question  to  be  considered  is,  whether 
such  right  of  plaintiff  is  involved  in  this  controversy. 
In  this  matter  we  must  be  governed,  not  by  the  alle- 
gations of  the  bill  as  to  the  rights  of  plaintiff  under  its 
charter,  but  by  the  proof  as  to  what  rights  in  point 
of  fact  are  threatened  with  destruction  by  the  action 
of  the  police.  The  only  ** right''  which  plaintiff  has 
exercised  and  desires  to  continue  to  exercise  is  the 
right  to  sell  liquor  in  violation  of  law.  If  the  efforts 
of  the  police  are  successful  and  result  in  breaking  up 
the  establishment,  this  is,  according  to  the  evidence, 
the  only  substantial  privilege  that  will  be  affected. 
Therefore,  this  suit  in  effect  asks  the  court  to  protect 
plaintiff  in  its  continued  violation  of  law.  The  very 
statement  of  this  "proposition  suggests  the  answer. 
The  necessary  effect  of  this  injunction  is  to  permit 
the  plaintiff  to  continue  to  sell  liquor  without  a  li- 
cense, and  otherwise  violate  the  law.  We  do  not  mean 
to  say  that  the  police  are  justified  in  resorting  to  ille- 
gal means  to  break  up  an  illegal  business,  but  we  do 
mean  to  say  that  an  illegal  business  cannot  invoke 
the  aid  of  a  court  of  equity  to  continue  its  existence. 
If  the  police  have  adopted  a  high  handed  and  even 
illegal  method  of  procedure,  the  law  affords  a  remedy, 
either  by  prosecution  for  the  crime  of  oppression  in 
office  or  by  suit  for  damages.  If  the  legal  rights  of  a 
plaintiff  are  invaded,  and  there  is  no  adequate  relief 
at  law,  a  court  of  equity  will  protect  such  rights  by 
injunction,  even  if  such  protection  require  it  to  enjoin 
acts  criminal  in  character.  The  primary  question 
is  not  whether  defendant  has  committed  crime,  or 
whether  he  is  a  trespasser.  The  first  pertinent  in- 
quiry is,  whether  plaintiff  has  shown  itself  to  be  in 
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the  exercise  of  legal  rights  which  wiU  be  destroyed 
without  the  intervention  of  a  court  of  equity.  If  this 
inquiry  is  answered  in  the  negative,  the  relief  should 
be  denied.  The  plaintiff  in  preparing  its  bill,  very 
properly  realized  that  it  must  show  that  the  rights  for 
which  it  was  seeking  protection  were  within  the  law. 
It  therefore  alleges  that  its  organization  was  made  in 
good  faith ;  that  nothing  unlawful  or  improper  had  oc- 
curred, or  would  occur,  within  its  club  rooms;  that 
its  members  were  law-abiding,  industrious,  hard- 
working men,  and  that  they  enjoyed,  and  would  be 
permitted  to  enjoy,  only  such  privileges  as  plaintiff 
was  authorized  to  furnish  by  the  terms  of  its  charter, 
and  that  plaintiff  has  at  no  time  exceeded  its  rights 
under  its  charter. 

And  what  is  the  threatened  injury?  Here  is  the 
allegation  in  the  bill  on  this  point;  *'The  result  will 
be  irreparable  damage  to  plaintiff,  and  will  deprive 
plaintiff's  members  of  the  rights  and  privileges  to 
which  membership  in  plaintiff's  organization  entitles 
them,  and  in  the  enjoyment  of  which  they  have  a  right 
to  he  protected  by  law.^' 

The  bill  clearly  demands  protection  for  such 
rights  only  as  are  granted  plaintiff  by  its  charter. 
The  case  breaks  on  this  point.  The  evidence  not  only 
does  not  sustain  these  allegations  of  the  bill,  but  shows 
clearly,  and  without  substantial  dispute,  that  the  so- 
called  rights  now  sought  to  be  protected  are  simply 
violations  of  law. 

In  the  case  of  Weiss  v.  Herlihy,  23  App.  Div. 
(N.  Y.)  608,  under  facts  quite  similar  to  those  in  this 
case,  the  court  uses  this  language,  whicl\  we  consider 
entirely  proper  here:  *'This  plaintiff,  according  to 
the  testimony  made  to  appear  upon  this  record,  is  per- 
sistently and  flagrantly  using  these  premises  for  a  dis- 
orderly house  in  violation  of  the  statute.  He  asks 
the  help  of  the  equitable  power  of  the  court  practically 
for  the  purpose  of  permitting  him  to  continue  that 
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violation  of  law.  It  is  apparent  that  an  injunction 
could  have  no  other  effect,  and  that  just  as  soon  as  the 
observation  and  inspection  of  the  police  was  with- 
drawn from  this  place,  this  gambling  house  would  be 
reopened,  *  to  the  scandal  and  inconvenience  of  the 
neighborhood.  A  court  of  equity  will  not  permit  its 
process  to  be  perverted  to  any  such  purpose.  Assume 
that  the  legal  rights  of  this  plaintiff  are  being  in- 
fringed. If  that  be  true,  he  must  enforce  them  by  the 
proper  proceedings  at  law,  and  if  he  can  do  so,  un- 
doubtedly his  rights  will  be  protected  or  he  will  be 
recompensed  for  any  violation  of  them ;  but  if  the  law 
affords  him  no  protection,  equity  will  certainly  not  help 
him  by  putting  its  hand  upon  the  oflScers  of  the  law 
who  are  seeking  to  perform  their  duty — although 
possibly  in  a  manner  oppressive  to  this  plaintiff — 
and  restraining  them  for  no  other  purpose  than  that 
this  man  may  go  on  with  his  violations  of  the  law  un- 
molested and  un whipped  of  justice.** 

To  the  same  general  effect  are  Beck  v.  Floumoy 
Live-Stock  Co.,  65  Fed.  30;  Pon  v.  Wittman,  147  Cal. 
280;  Pittsburg  By.  Co.  v.  Town  of  Crothersville,  159 
Ind.  330. 

What  we  say  in  this  opinion  cannot  be  construed 
as  a  justijBcation  of  illegal  methods,  if  any,  adopted 
by  the  police.  As  a  court  of  equity,  we  refuse  relief 
to  plaintiff,  not  because  some  of  its  members  are  bad 
men;  not  because  its  manager  and  practical  owner  is 
an  ex-convict;  not  merely  because  the  evidence  shows 
good  grounds  to  forfeit  its  charter;  not  because  we 
justify  the  actions  of  the  police ;  but  because  the  plain- 
tiff does  not  come  into  court  with  clean  hands  concern- 
ing the  very  subject-matter  of  this  controversy,  name- 
ly, its  legal  rights  under  its  charter,  and  because  it  is 
not  the  province  of  equity  to  assist  a  wrongdoer  in 
violating  the  law. 

The  judgment  is  reversed  and  the  bill  dismissed, 
Kennish  and  Brown,  J  J.,  concur. 
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THE    STATE   v.    THOMAS  HOWARD,  Appellant. 

Division   Two,    May   9,   1912. 

1.  INFORMATION:  Constitutional  Formula.  The  constitutional 
formula,  "against  the  peace  and  dignity  of  the  State,"  Is  not 
required  at  the  close  of  each  part  of  an  Information,  even  though 
such  part  may  charge  all  the  elements  of  some  oftense  for  which 
the  State  may  proceed.  It  Is  required  only  at  the  end  of  the 
entire  Information  or  at  the  end  of  each  separate  count,  which 

-  la  the  same  thing. 

2.  :    Burglary    with    Explosives.      The    Information,    after 

charging  an  unlawful  and  burglarious  entry,  alleges  that  nitro- 
glycerine or  some  other  high  explosive  was  used  by  defendant 
"for  the  purpose  and  with  the  felonious  Intent  ...  of 
breaking  Into  and  demolishing"  a  safe,  and  that  the  safe  was 
demolished.  Held,  that,  since  the  destruction  of  "any  build- 
ing or  other  property"  by  another  by  the  use  of  explosives  is  a 
felony  under  Sec.  4599,  ll.  S.  1909,  the  information  sufllclently 
charges  the  use  of  explosives  to  commit  a  crime>  under  Sec. 
4526,  R.  S.  1909.  A  reasonably  precise  statement  of  the  ele- 
ments of  the  oftense  which  defendant,  after  his  burglarious 
entry,  Intended  to  commit  by  the  use  of  the  explosives  Is  all 
that  is  necessary,  and  the  minuteness  of  allegation,  which 
might  be  demanded  in  an  indictment  for  the  commission  of  such 
ofTense  is  not  required. 

3.  JUDICIAL  NOTICE:  Clouds.  The  Supreme  Court  cannot  take 
judicial  notice  of  the  presence  of  clouds  in  the  sky  at  a  given 
time. 

4.  EVIDENCE:     Discrepancies    for    the    Jury's    Consideration. 

Where  a  witness  testifies  in  a  prosecution  for  burglary  with  ex- 
plosives that  he  saw  the  defendant,  at  3:15  a.  m.,  run  through 
an  alley  behind  the  building  in  which  the  explosion  had  Just 
occurred,  a  discrepancy  between  the  memory  of  the  witness  and 
the  almanac  as  to  the  exact  position  of  the  moon  at  that  time 
was  for  the  consideration  of  the  jury  In  determining  the  credit 
to  be  given  the  witness's  testimony. 


5.   :   Sufficiency:   Burglary  with   Explosives.     Evidence  In 

a  prosecution  for  burglary  with  explosives   held  sufficient  to 
support  the  verdict. 

6.  INSTRUCTIONS:  No  Exceptions.  Where  no  exception  has 
been  saved  to  the  Instructions  their  correctness  is  not  before 
the  Supreme  Court  on  appeal. 
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Appeal   from   Jackson   Circuit   Court. — Hon.   RcUph 
S.  Latshaw,  Judge. 

Affirmed. 

W.  F.  Riggs  for  appellant. 

(1)  The  identity  of  the  defendant  as  the  person 
who  conunitted  the  crime,  barring  the  testimony  of 
John  Shoemaker,  was  wholly  circumstantial,  and  the 
chain  is  not  complete.  The  morning  of  Jan.  11,  1911, 
at  3:15  a.  m.,  was  cloudy,  and  the  moon  set  at  3:50 
a.  m.  Could  a  witness  be  more  thoroughly  impeached? 
When  such  a  case  occurs,  relief  will  be  granted  by 
this  court.  State  v.  Huff,  161  Mo.  459 ;  State  v.  Pack- 
wood,  26  Mo.  340;  State  v.  Primm,  98  Mo.  373;  State 
V.  Francis,  199  Mo.  671.  ''Courts  will  take  judicial 
notice  of  the  almanac,  or  as  it  has  been  put,  the  alma- 
nac is  a  part  of  the  law  of  the  land.*'  1  Ency.  Ev. 
768.  ''And  the  almanac  is  competent  evidence  to 
prove  the  time  of  the  rising  and  phase  of  the  moon." 
1  Ency.  Ev.  769.  (2)  The  information  is  in  two  para- 
graphs. The  first  paragraph  is  insufficient  in  law  to 
charge  burglary  in  the  second  degree,  because  of  the 
omission  to  allege  that  the  acts  and  facts  alleged  in 
the  first  paragraph  were  "against  the  peace  and  dig- 
nity of  the  State."  State  v.  Skillman,  209  Mo.  408; 
State  V.  Campbell,  210  Mo.  202.  We  have  two  stat- 
utes leveled  against  burglary  with  explosives,  sees. 
4526  and  4599,  E.  S.  1909.  Under  section  4599,  the 
vital  and  essential  elements  are  the  wilful  and  mali- 
cious injury  of  the  property  of  another,  without  which 
an  indictment  or  information  would  be  fatally  defec- 
tive. 2  Whart.  Crim.  Law  (8  Ed.),  No.  1079;  State  v. 
Crenshaw,  41  Mo.  App.  24 ;  State  v.  Boies,  68  Kan.  167 ; 
People  V.  Jones,  241  111.  482.  With  the  law  in  this 
condition  the  Legislature  enacted,  sec.  4526.  "An  in- 
dictment based  on  a  statute  must  contain  all  the  forms 
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of  expression  and  descriptive  words  which  are  neces- 
sary to  bring  the  defendant  precisely  within  the  defi- 
nition of  the  statute."  State  v.  Miller,  132  Mo.  297; 
State  V.  Hesseltine,  130  Mo.  468;  State  v.  Hall,  130 
Mo.  170;  State  v.  Helderie,  203  Mo.  574;  State  v.  Pitts, 
58Mo.  556;  People  V.  Flack,  125  N.Y.  324.  (3)  The 
information  is  fatally  defective  under  section  4526. 
The  information  negatives  the  fact  of  explosives  be- 
ing used  in  committing  the  burglary.  It  expressly 
avers  that  after  the  burglary  was  complete  said  '*  Mar- 
cus Stevens  and  Thomas  Howard  did  then  and  there 
use  a  certain  high  explosive  for  the  purpose  of  break- 
ing into  and  demolishing  a  certain  iron  safe."  It  is 
not  alleged  that  the  demolishing  of  the  safe  was  **with 
intent  to  commit  some  crime,"  or  **for  the  purpose  of 
committing  any  crime." 

Elliott  W.  Major,  Attorney-General,  and  Charles 
O.  Revelle,  Assistant  Attorney-General,  for  respond- 
ent; A.  Z.  Patterson  of  counsel. 

(1)  The  information  charges  the  essential  facts 
constituting  the  crime  of  burglary  with  explosives,  as 
defined  by  section  4525,  Revised  Statutes  1909.  (2) 
The  evidence  amply  sustains  the  verdict.  The  circum- 
stances and  facts  in  evidence  showing  defendant's 
guilt  were  consistent  with  each  other  and  were  ab- 
solutely inconsistent  with  any  reasonable  theory  of  his 
innocence.  They  were  suflScient  to  show  defendant's 
guilt,  though  they  only  constituted  circumstantial  evi- 
dence thereof. 

BLAIR,  C. — This  is  an  appeal  from  a  judgment 
of  the  circuit  court  of  Jackson  county  sentencing  de- 
fendant to  twenty-five  years  in  the  penitentiary  for 
the  oif ense  of  burglary  with  explosives,  as  that  offense 
is  defined  by  section  4526,  Revised  Statutes  1909. 

The  information  charges  defendant  and  one  Ste- 
vens with  burglariously  and  feloniously  breaking  and 
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entering  a  saloon  at  2404  East  Eighteenth  street  in 
Kansas  City,  with  intent  to  steal  goods  therein,  and 
proceeds  as  follows:  **And  the  said  Marcus  Stevens 
and  Thomas  Howard  alias  Tom  Fallon  alias  Bradley 
alias  Elliott  after  having  feloniously  and  burglariously 
broken  and  entered  into  said  building  in  the  manner 
aforesaid  and  by  the  means  aforesaid  did  then  and 
there  and  while  in  said  building  use  a  certain  high 
explosive,  to-wit:  nitroglycerin,  and  other  high  ex- 
plosives unknown  to  the  prosecuting  attorney,  for  the 
purpose  of  and  with  the  felonious  intent  then  and 
there  of  breaking  into  and  demolishing  a  certain  iron 
safe  then  and  there  being  and  in  said  building  situate, 
the  property  of  the  said  Powers  and  Beghtol,  in  which 
said  iron  safe  there  was  then  and  there  valuable  things 
kept  and  deposited,  and  by  the  use  of  said  nitrogly- 
cerin and  other  high  explosives  unknown  to  the  said 
prosecuting  attorney  did  break  into  and  demolish  said 
safe;  and  the  said  Marcus  Stevens  and  Thomas  How- 
ard alias  Tom  Fallon  alias  Bradley  alias  Elliott,  four 
($4)  dollars  lawful  money  of  the  United  States  of  the 
value  of  four  dollars  the  property  of  the  said  Powers 
and  Beghtol  then  and  there  being  in  said  building  did 
then  and  there  unlawfully,  feloniously  and  burglar- 
iously steal,  take  and  carry  away,  against  the  peace 
and  dignity  of  the  State.'' 

Defendant  was  tried  separately.  The  evidence 
for  the  State  tended  to  show  that  defendant  and  Ste- 
vens were  rooming  together  on  East  Seventeenth 
street  in  Kansas  City  for  some  days  prior  to  the  com- 
mission of  the  offense  of  which  the  former  was  con- 
victed; that  about  11  p.  m.  on  the  night  of  January 
10th  they  were  seen  together  in  a  saloon  at  2400  East 
Eighteenth  street,  three  doors  from  the  saloon  sub- 
sequently burglarized  and  again  at  2 :45  a.  m.  on  Jan- 
uary 11,  1911,  were  seen,  not  together  but  about  the 
same  time,  at  the  corner  of  Eighteenth  and  Olive 
streets  whence  defendant  proceeded  north  and  Stevens 
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east  on  Eighteenth  street  toward  Powers  and  Begh- 
toPs  saloon.  One  half  hour  later  an  explosion  was 
heard  and  a  witness  who  was  attending  what  he  termed 
a  wake  at  the  premises  in  the  rear  of  the  saloon  and 
who  had  gone  into  the  intervening  alley  saw  defend- 
ant running  along  the  alley  from  the  rear  of  the  sa- 
loon. That  Powers  and  Beghtol^s  saloon  had  been 
burglarized  and  entrance  effected  by  cutting  through 
a  rear  door  and  that  an  iron  safe  therein  had  been 
blown  open  and  entirely  demolished  by  some  high  ex- 
plosive is  established  by  the  testimony  of  numerous 
witnesses.  A  bottle  half  full  of  nitroglycerine  was 
found  in  the  saloon.  A  small  amount  of  money  was 
taken.  On  the  night  of  January  13,  1911,  defendant 
and  Stevens  were  arrested  in  their  room  at  Seven- 
teenth street.  A  complete  kit  of  burglars*  tools  was 
found  in  the  room.  Defendant  testified  in  his  own  be- 
half. He  volunteered  the  information  that  he  had 
served  terms  in  several  State  prisons  and  had  partici- 
pated in  one  desperate  attempt  to  escape  from  that  of 
Colorado.  He  and  Stevens  testified  that  they  were 
not  in  the  vicinity  of  the  burglarized  saloon  on  the 
night  in  question  and  defendant  declared  he  never 
had  been  except  when  transferring  from  one  street 
car  to  another  at  a  nearby  corner.  No  exceptions 
were  saved  to  instructions  given. 

I.  The  information  clearly  and  with  particular- 
ity charges  defendant  and  Stevens  with  breaking  and 
entering  the  saloon  in  the  nighttime  and  the  substan- 
tial sufficiency  of  this  part  of  the  information  is  not 
assailed  except  it  is  suggested  that  it  should  have  con- 
eluded  *' against  the  peace  and  dignity  of  the  State." 
There  is  nothing  in  this  contention.  The  burglarious 
breaking  and  entering  is,  under  section  4526,  but  one 
element  of  an  entire  offense  which  consists  of  both 
such  entering  and  the  subsequent  use,  in  the  burglar- 
ized building,  of  certain  explosives  for  the  purpose  of 
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committing  a  crime.  The  constitutional  formula  is 
not  required  at  the  close  of  each  part  of  an  informa- 
tion, even  though  such  part  may  charge  all  the  ele- 
ments of  some  offense  for  which  the  State  might  have 
proceeded.  It  is  required  only  at  the  end  of  the  en- 
tire information  or  at  the  end  of  each  separate  count, 
which  is  the  same  thing. 

The  insistence  most  earnestly  made  is  that  there 
is  no  sufficient  allegation  that  nitroglycerin  or  other 
high  explosive  was,  after  the  building  was  entered, 
used  **for  the  purpose  of  committing  a  crime." 

The  information,  after  charging  the  unlawful  and 
burglarious  entry,  alleges  that  nitroglycerin  or  some 
other  high  explosive  (unknown  to  the  prosecuting  at- 
torney) was  used  by  defendant  '*for  the  purpose  and 
with  the  felonious  intent  then  and  there  of  breaking 
into  and  demolishing  a  certain  iron  safe,  the  property 
of  Powers  and  Beghtol,''  and  that  by  such  means  the 
safe  was  actually  broken  into  and  demolished. 

The  destruction  of  **any  building  or  other  prop- 
erty'' of  another  by  the  use  of  explosives  is  declared 
a  felony  by  section  4599,  Revised  Statutes  1909  and 
the  part  of  the  information  quoted  suflBciently  charges 
defendant  with  employing  nitroglycerin,  etc.,  with  the 
intent  to  destroy  the  iron  safe  and  with  actually  so  de- 
stroying it,  and,  consequently,  sufficiently  charges  the 
use  of  such  explosives  with  intent  to  commit  a  crime 
under  the  section  mentioned.  A  reasonably  precise 
statement  of  the  elements  of  the  offense  which  defend- 
ant, after  his  burglarious  entry,  intended  to  commit 
by  the  use  of  the  explosives  is  all  that  is  necessary, 
and  the  minuteness  of  allegation  which  might  be  de- 
manded in  an  indictment  for  the  commission  of  such 
offense  is  not  required.  [State  v.  Stubblefield,  157 
Mo.  1.  c.  362.]  It  is  true  that  the  safe  was  doubtless 
blown  open  for  the  purpose  of  stealing  its  contents 
and  that  the  information  might  have  been  drawn  so 
as  to  charge  such  an  intent.     It  is  entirely  possible, 
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however,  to  commit  one  crime  as  a  means  of  commit- 
ting another,  and  in  this  case  the  destruction  of  the 
safe  was  hut  the  means  used  to  gain  access  to  property 
which  was  in  the  safe.  The  use  of  explosives,  by  one 
who  has  broken  and  entered  a  building  in  the  night- 
time, to  commit  any  crime  constitutes  an  offense  un- 
der section  4526.  It  works  no  prejudice  to  defend- 
ant, if  two  crimes  were  intended  by  the  use  of  the  ex- 
plosive, that  the  prosecuting  attorney  chooses  to 
charge  a  purpose  to  conamit  but  one.  The  information 
is  suflScient. 

II.  The  sufficiency  of  the  evidence  is  challenged. 
We  are  asked  to  subtract  from  the  whole  the  testi- 
mony of  Shoemaker,  who  saw  defendant  running  from 
the  saloon  building  immediately  after  the  explosion, 
and  then  hold  that  the  remainder  will  not  sustain  the 
verdict.  It  is  said  in  the  briefs  that  the  morning  of 
January  11  (at  3:15)  was  cloudy  and  that  the  moon 
was  not  as  high  as  Shoemaker  said  it  was  and  that, 
consequently,  his  testimony  must  be  ignored.  This 
court  cannot  take  judicial  notice  of  the  presence  of 
clouds  in  the  sky  at  a  given  time.  As  for  the  phase  of 
the  moon,  it  appears  it  was  three  quarters  full  and 
well  above  the  horizon  at  the  time  mentioned.  The 
discrepancy  between  the  memory  of  the  witness  and 
the  almanac  as  to  that  luminary's  exact  position  in 
the  heavens  was,  in  the  circumstances,  for  the  con- 
sideration of  the  jury  in  determining  the  credit  to  be 
given  the  witness's  testimony.  We  are  not  warranted 
in  holding  otherwise  than  that  the  evidence  is  en- 
tirely sufficient  to  support  the  verdict  returned. 

III.  The  court  instructed  on  the  substantive  law 
of  the  case,  circumstantial  evidence,  alibi,  reasonable 
doubt,  the  presumption  of  innocence  and  the  credibil- 
ity of  the  witnesses.  No  additional  instructions  were 
asked  and  no  exceptions  were  saved  to  the  form  or 
substance  of  those  given.    The  instructions  given  dealt 
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with  the  several  principles  of  law  essential  for  the 
guidance  of  the  jury  and  are  not  complained  of  in  this 
court.  No  exception  having  been  saved  to  the  instruc- 
tions given  their  correctness  is  not  before  us  for  deci- 
sion. In  fact  it  is  not  suggested  that  they  are  in  any 
way  erroneous  or  defective. 

The  judgment  is  affirmed.    Roy,  C,  concurs. 

PER  CURIAM.— The  foregoing  opinion  of  Blatb, 
C,  is  adopted  as  the  opinion  of  the  court.  All  the 
judges  concur. 


THE  STATE  v.  MARCUS  H.  STEVENS, 
Appellant. 

Division   Two,    May   9,   1912. 

t  INFORMATION:  Burglary  with  Explosives.  The  information 
in  this  prosecution  for  burglary  with  explosives  is  the  same 
under  which  the  defendant  in  State  v.  Howard,  cmte,  p.  432, 
was  convicted  and  the  objections  are  also  the  same.  This 
information  is  held  sufficient  for  the  same  reasons. 

2.  EVIDENCE:  Sufficiency:  Burglary  with  Explosives:  Conduct 
of  Defendant  when  Arrested.  The  evidence  in  this  prosecution 
for  burglary  with  explosives  held  sufficient  to  take  the  case  to 
the  jury.  In  arriving  at  this  conclusion  the  court  considers 
the  conduct  of  defendant  when  arrested,  his  anxiety  and  agita- 
tion and  his  remark  that  he  had  "made  a  fool  of  himself." 

3.  :    Feigning   Insanity.     Like   flight,  the  feigning  of  a 

state  of  mind  (insanity)  which  in  itself,  if  genuine,  would  con- 
stitute a  defense  to  the  charge,  or  at  least  a  bar  to  the  trial,  is 
indicative  of  a  disposition  to  evade  justice  and  tends  to  prove 
guilt 

4.  INSTRUCTIONS:  No  Exception.  Where  no  exception  has  been 
saved  to  the  instructions  their  correctness  is  not  before  the 
Supreme  Court  on  appeal. 

5.  APPEAL:  Remarks  of  Counsel:  Not  Saved:  Motion  for  New 
Trial.  The  Supreme  Court  cannot  on  appeal  consider  the 
ground  in  a  motion  for  a  new  trial  that  the  prosecuting  attor- 
ney in  his  argument  overstepped  proper  grounds,  there  being 
nothing  In  the  record  outside  the  motion  to  indicate  what  the 
offensive  remarks  were. 
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Appeal  from  Jackson  Circuit  Court. — Hon.  Ralph  S. 
Latshaw,  Judge. 

Affirmed. 

W.  F.  Riggs  for  appellant. 

Elliott  W.  Major,  Attorney-General,  and  John 
M.  Atkinson,  Assistant  Attorney-General,  for  re- 
spondent. 

BLAIB,  C. — The  defendant  was  informed  against 
jointly  with  Thomas  Howard,  the  two  being  charged 
with  burglary  with  explosives  as  that  offense  is  de- 
fined in  section  4526,  Eevised  Statutes  1909.  On  a 
trial  separate  and  apart  from  Howard  defendant  was 
convicted  and  sentenced  to  twenty-five  years  in  the 
penitentiary  and  has  appealed. 

The  evidence  showed  that  in  the  early  morning 
of  January  11, 1911,  a  saloon  at  2404  East  Eighteenth 
street  in  Kansas  City,  Missouri,  was  entered  by  bur- 
glars (by  means  of  chiseling  out  a  panel  of  a  rear 
door),  an  iron  safe  blown  open  with  nitroglycerin 
and  some  money  stolen.  A  bottle  containing  a  small 
quantity  of  nitroglycerine  was  found  in  the  saloon 
building  soon  after  the  explosion  in  the  building  was 
heard.  The  safe  was  practically  destroyed,  being 
blown  into  pieces.  The  money  stolen  was  taken  from 
the  back  bar. 

The  evidence  tending  to  connect  defendant  with 
the  crime  was  to  the  effect  that  he  and  one  Howard 
were  and  for  some  time  had  been  rooming  together 
on  East  Seventeenth  street  in  Kansas  City  and  that 
they  were  in  the  habit  of  leaving  their  room  about  11 
p.  m.  and  returning  thereto  at  3  or  4  a.  m.  They  were 
seen  together  at  about  11  p.  m.  on  the  night  of  Janu- 
ary 10,  1911,  in  the  saloon  of  Henry  Alpheus  at  2400 
East   Eighteenth    street    where    they    washed    their 
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hands,  remained  a  few  minutes  and  departed,  fol- 
lowed out  thQ  door  by  the  proprietor,  whose  attention 
was  attracted  by  the  fact  that  Howard  evinced  some 
interest  in  the  safe  which  stood  in  the  saloon.  When 
they  left  Alpheus's  place  they  walked  down  toward  the 
saloon  at  2404,  but  were  not  seen  to  enter.  At  fifteen 
minutes  before  three  o'clock  on  the  morning  of  the 
burglary  they  were  both  seen,  not  together  but  near 
each  other,  at  the  comer  of  Eighteenth  and  Olive 
streets  (near  the  saloon  subsequently  burglarized) 
whence  Howard  went  north  past  the  comer  and  de- 
fendant along  Eighteenth  street  east  toward  the  sa- 
loon at  2404.  In  about  one  half  an  hour  the  explosion 
in  the  saloon  was  heard  and  about  one  minute  there- 
after Howard  was  seen  in  the  alley  in  the  rear  of  the 
saloon  building,  running  away  from  it. 

On  January  13, 1911,  defendant  and  Howard  were 
arrested  in  a  rooming  house  at  521  East  Seventeenth 
street  in  Kansas  City.  Two  revolvers  and  cartridges, 
a  chisel,  a  burglar's  jimmy,  some  diamond  pointed 
bits  or  steel  drills,  a  carpenter's  brace,  an  electric 
flash  light,  two  pairs  of  overalls,  two  caps,  several 
sticks  of  dynamite,  a  skeleton  key,  a  bottle  of  gun  oil 
(said  to  be  useful  in  drilling  into  iron  and  steel)  and 
a  glass  syringe  cctotaining  some  dark  liquid  were 
found  in  the  room  occupied  by  defendant  and  his  com- 
panion. 

After  his  arrest  defendant  seemed  to  be  in  great 
trouble  and  said  **he  had  made  a  fool  of  himself." 
During  the  trial  he  cursed  and  reviled  witnesses  and 
officers,  interrupting  the  proceedings  with  all  manner 
of  scurrility. 

For  the  defense  there  was  evidence  that  two  or 
three  weeks  before  the  trial  defendant  began  to  in- 
dulge in  violent  outbursts,  would  lie  on  the  floor,  had 
to  be  removed  to  a  cell  in  which  there  was  no  bunk 
in  order  to  prevent  his  tearing  his  bunk  loose  and  did 
not  answer  when  addressed.  In  rebuttal  the  State  of- 
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fered  evidence  tending  to   show  that  defendant  wag 
shamming  insanity. 

It  is  contended  that  the  information  charge?  no 
offense  and  that  the  evidence  is  insufficient  to  support 
a  conviction. 

I.  The  information  in  this  case  is  the  same  un- 
der which  Thomas  Howard  was  tried  and  convicted 
and  the  objections  lodged  against  it  are  the  same  as 
those  urged  in  the  case  (decided  this  day)  against  him. 
In  that  case  the  information  was  held  sufficient  and 
reference  is  made  to  the  opinion  therein  for  the  rea- 
sons which  now  induce  a  like  ruling.  [State  v.  How- 
ard, ante,  p.  432.] 

II.  It  is  urged  that  the  evidence  is  not  sufficient 
to  support  the  verdict.  The  rule  that  if  the  record 
discloses  substantial  evidence  of  defendant's  guilt  this 
court  will  not  interfere  on  the  ground  of  lack  of  evi- 
dence is  applicable  to  this  case  (State  v.  DeWitt  and 
Jones,  191  Mo.  1.  c  58)  and  must  be  kept  in  mind  in 
considering  the  contention  mentioned. 

That  the  crime  charged  was  committed  at  the  time 
and  place  and  in  the  manner  charged  in  the  informa- 
tion is  overwhelmingly  established  by  the  evidence, 
but  it  is  insisted  there  is  no  sufficienf  evidence  identify- 
ing defendant  as  the  perpetrator  thereof. 

The  intimacy  between  Howard  and  defendant, 
their  presence  together  near  the  scene  of  the  burglary 
at  11  p.  m.  on  the  10th  and  again  at  2 :45  a.  m.  on  the 
11th,  but  a  short  time  before  the  crime  was  committed, 
Howard's  presence  in  the  rear  of  the  burglarized  sa- 
loon a  moment  after  the  explosion  and  his  ffight,  the 
fact  that  a  panel  in  the  rear  door  of  the  saloon  was 
chiseled  out  and  that  a  chisel  was  soon  thereafter 
found  in  the  room  occupied  by  defendant  and  Howard, 
the  probable  fact  that  the  safe  was  blown  open  with 
nitroglycerin  and  that  the  usual  drills,  syringe,  etc., 
ordinarily  employed  by  yeggmen  in  using  nitroglycer- 
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in  in  their  nefarious  work  were  also  found  in  the 
room  mentioned,  and  the  fact  that  other  burglars' 
tools  and  equipment  of  all  kinds  were  found  in  the 
possession  of  the  two,  were  all  relevant  and  tended  to 
identify  defendant  and  Howard  as  the  guilty  agents. 
To  these  things  must  be  added  the  conduct  of  defend- 
ant when  arrested,  his  anxiety  and  agitation,  and  his 
remark  that  he  had  **made  a  fool  of  himself.**  This 
last,  in  the  circumstances,  was  susceptible  of  the  inter- 
pretation that  it  was  an  indirect  admission  of  guilt. 
Another  circumstance  of  some  importance  is  the  fact 
that  the  evidence  and  defendant's  conduct  before  and 
during  the  trial  clearly  showed  he  was  shamming  insan- 
ity. Like  flight,  the  feigning  of  a  state  of  mind  which 
in  itself,  if  genuine,  would  constitute  a  defense  to  the 
charge  or,  at  least  a  bar  to  the  trial,  is  indicative  of 
a  disposition  to  evade  justice  and  tends  to  prove  guilt, 
[State  V.  Pritchett,  106  N.  C.  1.  c.  670,  671.]  Taking 
all  the  circumstances  together  we  think  there  was  sufl5- 
cient  evidence  to  warrant  the  submission  of  the  case 
to  the  jury  and,  consequently,  enough  to  preclude  our 
interfering  with  the  verdict  on  the  ground  of  lack  of 
evidence.  In  responding  to  a  like  contention  in  a 
somewhat  similar  case  under  an  analogous  statute 
the  Supreme  Court  of  Nebraska  (Joyce  v.  State,  88 
Neb.  1.  c.  601),  observed  that  **it  is  indeed  seldom  that 
persons  seeking  to  commit  such  a  crime  invite  eye- 
witnesses to  the  act;"  and,  as  was  also  said  in  that  case 
it  may  be  said  in  this  that  while  **  these  circumstances 
may  only  be  coincidences  .  .  .  such  a  concurrence  of 
incriminating  circumstances  goes  far  to  satisfy  the 
mind  that  the  only  reasonable  hypothesis  upon  which 
they  can  be  explained  is  that  of  the  guilt  of  the  de- 
fendant." At  least,  and  so  we  hold,  such  concurrence, 
together  with  defendant's  indirect  admission  and  his 
shamming  insanity,  as  the  jury  doubtless  found  he  did, 
was  sufficient  to  take  the  case  to  the  jury. 
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III.  Some  objections  are  made  to  the  instruc- 
tions given  by  the  court,  but  since  no  exceptions  were 
taken  to  them  at  the  time  they  were  given  there  is 
nothing  presented  by  this  assignment  for  review. 
Neither  can  we  consider  the  ground  of  the  motion  for 
new  trial  to  the  effect  that  the  prosecuting  attorney 
in  his  argument  overstepped  proper  bounds,  there 
being  nothing  in  the  record  outside  the  motion  to  indi- 
cate what  the  offensive  remarks  were. 

The  judgment  is  aflSirmed.    Roy,  C,  concurs. 

PER  CURIAM.— The  foregoing  opinion  of 
Blair,  C,  is  adopted  as  the  opinion  of  the  court.  All 
the  judges  concur. 


THE  STATE  v.  JOHN  W.  STACKHOUSE, 
Appellant. 

Division   TviOf    May   9,    1912. 

1.  INSTRUCTION:  Refusal  of  Defendant's.  It  is  not  error  to 
refuse  a  proper  instruction  asked  by  defendant  upon  a  ques- 
tion of  law  upon  which  the  court  has  correctly  instructed  the 
jury  in  another  instruction  given  of  its  own  motion. 

2.   :   Rape:   Corroboration  of  Prosecutrix.     Corroboration 

of  the  prosecutrix  is  not  essential  to  sustain  a  conyictlon  for 
statutory  rape. 

3.  EVIDENCE:  Rape.  Testimony  as  to  sending  for  the  doctor  to 
examine  the  little  girl  after  her  condition  was  made  known  to 
her  mother;  as  to  the  appearance  and  condition  of  prosecutrix 
after  the  alleged  offense;  as  to  what  she  said  to  defendant 
when  he  came  into  the  house  where  she  was  alone;  as  to  what 
defendant  said  to  neighbors  the  same  day;  as  to  the  compe- 
tency of  the  doctor  to  describe  the  condition  of  prosecutrix 
when  he  made  the  examination  after  the  alleged  assault,  was 
clearly  admissible. 

4.  :  :   Sufficiency.     Defendant,  a  vender  of  soaps, 

at  ten  o'clock  on  the  last  day  of  June,  entered  the  house  where 
the  ten-year-old  prosecutrix  was  alone.  She  testified  that  he 
laid  her  on  a  bed  and  assaulted  her,  but  could  not  describe 
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clearly  what  he  did  to  her,  but  said  he  placed  his  private,  parts 
between  her  legs.  She  made  no  outcry,  but  when  a  young  neigh- 
bor at  work  in  the  field,  whose  sister  becoming  suspicious  had 
sent  for  him  to  investigate,  arrived  at  the  house,  the  defend- 
ant came  out,  got  in  his  buggy  and  drove  away,  and  she  handed 
to  the  neighbor  a  dipper  to  get  a  drink,  but  he  noticed  nothing 
unusual  in  her  appearance.  A  few  minutes  later  her  mpther 
returned  and  found  her  lying  on  a  couch  crying.  She  told  her 
mother  of  the  assault,  and  her  mother  washed  her  and  found 
her  genital  organs  sore  and  swollen.  A  physician,  immediately 
called,  testified  that  he  found  the  child  in  a  nervous  condition 
and  the  inner  lip  of  the  vagina  denuded,  of  skin,  ''the  skm 
rubbed  off";  that  the  abrasion  was  within  the  vagina  "and 
about  a  half  an  Inch  from  the  external  part,"  but-  that  "the 
hymen  was  not  ruptured";  and  that  blood  oozed  from  the 
abrasion.  When  defendant  was  apprehended  he  gave  a  false  and 
assumed  name.  Held,  that  the  testimony  authorized  a  verdict 
either  for  actual  rape  or  an  assault  with  intent  to  rape,  and  the 
court  having  given  proper  instructions  upon  both  offenses,  a 
verdict  for  rape  is  approved. 

5.  RAPE:  Penetration:  No  Ruptured  Hymen.  The  slightest  pene- 
tration, though  not  of  sufilclent  depth  to  injure  the  hymen,  is 
sufficient  to  constitute  the  crime  of  rape. 

Appeal  from  St.  Louis  County  Circuit  Court. — Hon. 
J.  W.  McElhinney,  Judge. 

Affibmed. 

Zach  J.  Mitchell  for  appellant. 

The  evidence  was  not  sufficient  in  law  to  justify 
the  jury  in  returning  its  verdict  of  guilty  of  rape. 
State  V.  Dalton,  106  Mo.  470;  State  v.  Scott,  172  Mo. 
545;  State  v.  Lacy,  111  Mo.  541;  State  v.  Bell,  194  Mo. 
264.  Upon  all  the  evidence  in  this  case  it  should  have 
been  given  to  the  jury  upon  an  instruction  upon  which 
they  might  from  the  evidence  have  found  a  verdict  of 
guilty  of  felomous  assault  or  attempt  to  rape. 

Elliott  W.  Major,  Attorney-General,  and  John  M. 
Dawson,  Assistant  Attorney-General,  for  the  State. 

(1)  Rape  is  the  carnal  knowledge  of  a  female 
forcihly  and  against  her  will.    Hubert  v.  State,  104 
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N.  W.  276.  Any  penetration,  however  slight,  is  suffi- 
cient to  complete  the  offense.  Posey  v.  State,  38  So. 
(Ala.)  1019;  People  v.  Estell,  94  N.  Y.  Supp.  748. 
Force  is  a  necessary  element.  Perez  v.  State,  87  S. 
W.  350.  It  is  not  necessary  that  physical  force  be 
used.  Constructive  force  is  sufficient,  as  by  duress  or 
putting  in  fear.  Posey  v.  State,  38  So.  (Ala.)  1019. 
An  outcry  is  not  essential  to  the  proof  of  the  crime, 
and  failure  to  make  an  outcry  raises  no  presumption 
of  law  that  the  prosecutrix  has  sworn  falsely.  State 
V.  Miller,  90  S.  W.  838.  Failure  of  the  female  to  imme- 
diately make  complaint,  or  if  she  delays  in  making 
complaint,  raises  no  presumption  of  law  that  her  state- 
ments are  untrue.  State  v.  Diltz,  90  S.  W.  782;  State 
V.  Miller,  90  S.  W.  838.  (2) "  The  clothing  worn  by  the 
accused,  is  sufficiently  identified,  may  be  shown  in  evi- 
dence. Eoszczyniala  v.  State,  125  Wis.  414.  The  iden- 
tification may  be  either  by  direct  or  circumstantial 
evidence.  Jones  v.  State,  1  Tex.  App.  87 ;  Bill  v.  State, 
5  Hum.  (Tenn.)  155.  It  is  sufficient  that  prosecutrix 
identify  appellant,  if  she  is  corroborated  by  circum- 
stances, notwithstanding  he  may  offer  contradictory 
evidence.  Johnson  v.  State,  128  Ga.  102;  People  v. 
Brobst,  237  111.  390;  State  v.  Becker,  106  la,  99;  People 
V.  McGuinness,  15  N.  Y.  Supp.  230.  (3)  The  refused 
instructions  were  all  covered  by  those  given  by  the 
court.  The  instructions  given  were  full,  fair,  complete 
and  covered  every  phase  of  the  issues  presented  by 
the  evidence. 

KENNISH,  J.— At  the  September  term,  1910,  of 
the  circuit  court  of  St.  Louis  county,  appellant  was 
convicted  of  the  crime  of  statutory  rape  and  his  pun- 
ishment assessed  at  imprisonment  in  the  penitentiary 
for  a  term  of  twenty-five  years. 

The  evidence  tended  to  prove  these  facts :  At  the 
time  of  the  alleged  offense  the  defendant  resided  in 
a  rooming  house  in  the  city  of  St.  Louis,  having  but 
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recently  become  a  resident  of  this  State.  He  was 
about  forty-two  years  of  age  and  was  engaged  in  the 
business  of  peddling  soap  and  collecting  soap  wrap- 
pers in  St.  Louis  county.  The  prosecutrix,  Hazel 
Ludwig,  then  under  ten  years  of  age,  resided  with  her 
parents  on  Manchester  Road  in  said  county.  On  the 
morning  of  June  30,  1910,  the  mother  of  prosecutrix 
and  two  other  children  went  some  distance  from  their 
home  to  pick  blackberries,  leaving  Hazel  at  the  home 
of  a  neighbor  near  by  and  in  plain  view  of  the  Lud- 
wig home.  Shortly  before  10  a.  m.  Hazel  went  to  her 
home  and  was  in  the  house  alone  when  defendant 
drove  up  in  a  single  buggy,  hitched  his  horse  and  went 
into  the  house.  He  had  previously  on  that  day  visited 
other  homes  in  the  neighborhood,  offering  to  sell  soap 
and  soliciting  soap  wrappers,  and  was  identifie<J  at 
the  trial  by  a  number  of  witnesses  as  the  man  who  had 
been  seen  there  and  who  went  into  the  Ludwig  home  on 
that  day.  The  prosecutrix  testified  that  the  defendant 
came  into  the  house,  inquired  of  her  as  to  where  her 
mother  was  and  talked  about  selling  soap.  He  told  her 
to  tell  her  mother  to  save  the  soap  wrappers  for  him 
and  he  would  give  her  (prosecutrix)  a  dress,  shoes  and 
stockings.  After  having  had  her  stand  upon  a  chair 
and  measuring  her  he  had  her  go  into  the  bedroom, 
where  he  laid  her  on  the  bed  and  assaulted  her.  She 
could  not  describe  clearly  what  the  defendant  did  to 
her,  but  testified  that  he  placed  his  privates  between 
her  legs,  and  also  to  other  acts  which  tended  to  prove 
an  assault  with  intent  to  rape.  Her  testimony  alone 
did  not  prove  penetration.  A  young  lady  at  the  home 
where  Hazel  had  been  left  by  her  mother  saw  the  man, 
whom  she  afterwards  identified  as  the  defendant,  en- 
ter the  Ludwig  house.  After  he  had  remained  inside 
some  time  she  became  uneasy  and  sent  her  sister  to 
the  field  to  tell  her  brother  to  come  home  to  investi- 
gate the  matter.  The  brother  went  to  Ludwig ^s  and 
just  as  be  arrived  the  defendant  came  out,  got  into 
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his  buggy  and  drove  away.  Hazel  made  no  outcry,  and 
when  the  young  man  came  from  the  field  and  to  the 
house  she  handed  him  a  dipper  to  get  a  drink  at  the 
well  and  received  it  from  him  again,  but  he  noticed 
nothing  unusual  in  her  appearance.  A  few  minutes 
thereafter  her  mother  returned  and  found  Hazel  on 
the  couch  crying.  She  was  informed  by  Hazel  of  the 
conduct  of  the  man  who  had  visited  the  house  in  her 
absence.  The  mother  testified  as  to  the  condition  in 
which  she  found  her  daughter,  and  that  she  washed 
her  and  found  her  genital  organs  sore  and  swollen. 
A  physician  was  immediately  called.  He  made  an  ex- 
amination and  testified  that  he  found  the  child  in  a 
very  nervous  condition  and  that  the  genital  organs 
disclosed  **an  abrasion  of  the  inner  lip  of  the  vagina." 
Asked  what  he  meant  by  an  abrasion  he  answered: 
**It  means  a  place  where  the  parts  were  denuded  of 
skin — ^the  skin  rubbed  off.''  He  further  testified  that 
the  abrasion  was  within  the  vagina  **and  about  a  half 
an  inch  from  \he  external  part,''  but  that  *'the  hymen 
was  not  ruptured."  The  defendant,  testifying  in  his 
own  behalf,  said  he  had  never  seen  the  prosecutrix 
until  he  saw  her  at  the  trial,  and  denied  that  he  was 
guilty  of  the  charge  against  him. 

The  court  submitted  the  case  to  the  jury  upon 
instructions  authorizing  a  conviction  of  the  crime  of 
rape,  or  of  an  assault  with  intent  to  rape,  or  acquittal 
on  the  ground  of  reasonable  doubt,  accordingly  as  they 
should  find  and  believe  from  the  facts  and  circum- 
stances in  evidence. 

I.  Appellant  complains  that  the  court  erred  in 
refusing  to  give  instructions  numbered  1,  2  and  3  asked 
by  the  defendant.  Instruction  numbered  1  was  upon 
the  subject  of  penetration,  and  number  2  submitted 
the  law  as  to  the  credibility  of  the  witnesses.  Both 
of  these  subjects  were  covered  by  correct  instruc- 
tions given  by  the  court  of  its  own  motion,  and  it  is 
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well  settled  that  it  is  not  error  to  refuse  even  a  proper 
instruction  upon  a  question  of  law  upon  which  the 
court  has  correctly  instructed  the  jury  in  another  in- 
struction. [State  V.  Driscoll,  235  Mo.  377;  State  v. 
Gow,  235  Mo.  307;  State  v.  Sharp,  233  Mo.  269;  State 
V.  Nelson,  166  Mo.  191.] 

Instruction  numbered  3  asked  by  the  defendant  de- 
clared it  to  be  the  law  that  in  prosecutions  for  rape 
the  prosecutrix  must  be  corroborated  and  that  a  con- 
viction could  not  be  sustained  upon  her  testimony 
alone.  That  instruction  was  properly  refused  for  the 
reason  that  it  was  not  a  correct  statement  of  the  law. 
This  court  has  held  in  a  number  of  cases  that  corrobo- 
ration of  the  prosecutrix  is  not  essential  to  sustain  a 
conviction  for  rape.  [State  v.  Tevis,  234  Mo.  276; 
State  v.  Welch,  191  Mo.  179;  State  v.  Dilts,  191  Mo. 
665;  State  v.  Day,  188  Mo.  359;  State  v.  Marcks,  140 
Mo.  656.] 

n.  One  ground  of  the  motion  for  a  new  trial  is 
that  the  court  admitted  incompetent  evidence  over  the 
defendant's  objections.  We  have  carefully  examined 
the  record  upon  this  point.  Many  objections  were 
made  by  the  defendant  to  the  testimony  offered  by 
the  State  and  except  in  a  few  instances  they  were  sus- 
tained. Those  that  were  not  sustained  were  objections 
to  testimony  as  to  sending  for  the  doctor  to  examine 
prosecutrix;  as  to  the  appearance  and  condition  of 
prosecutrix  after  the  alleged  offense;  as  to  what  she 
said  to  the  defendant  when  he  came  into  the  house ;  as 
to  what  the  defendant  said  to  neighbors  the  same  day ; 
and  as  to  the  competency  of  the  doctor  to  describe  the 
condition  of  prosecutrix  when  he  made  the  examina- 
tion. All  of  the  testimony  thus  objected  to  is  so  clearly 
admissible  under  the  well  recognized  rules  of  criminal 
evidence  that  we  do  not  consider  it  necessary  to  cite 
authority  in  support  of  the  rulings  of  the  court. 

242  Sup.— 29 
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III.  A  new  trial  was  asked  upon  the  ground  that 
the  court  had  erred  in  its  instructions  to  the  jury.  The 
court  gave  twelve  instructions  which  fully  presented 
every  question  of  law  arising  in  the  case,  and  they 
were  as  favorable  to  the  defendant  as  he  was  entitled 
to. 

IV.  The  defendant  asked  an  instruction  in  the 
nature  of  a  demurrer  to  the  evidence  at  the  close  of 
the  Staters  case,  which  was  refused,  and  in  the  motion 
for  a  new  trial  and  again  in  this  court  he  complains 
that  the  evidence  was  insuflScient  to  sustain  the  ver- 
dict. This  assignment  requires  a  brief  review  of  the 
incriminating  facts  in  evidence.  The  alleged  offense 
was  committed  at  ten  o'clock  in  the  morning  of  the 
last  day  of  June.  We  gather  from  the  testimony  that 
the  Ludwig  home  was  in  a  thickly  settled  community. 
The  defendant  had  visited  a  number  of  houses  in  that 
neighborhood  the  same  day.  He  left  his  cards  at  the 
places  he  visited  and  similar  cards  were  found  in  the 
buggy  which  he  had  hired  and  used  for  a  number  of 
days  in  his  business.  He  was  identified  by  the  people 
he  had  visited  both  in  personal  appearance  and  by  the 
horse  he  drove.  The  liveryman  recognized  him  as  the 
man  who  had  used  his  horse  and  buggy.  He  was  also 
identified  by  those  who  saw  him  going  into  the  Ludwig 
house  and  coming  out  of  it.  He  was  therefore  identi- 
fied by  the  most  satisfactory  evidence  as  the  man  who 
had  entered  the  Ludwig  home  on  that  day  and  com- 
mitted the  offense  upon  the  prosecutrix,  if  any  offense 
was  committed  upon  her. 

As  to  the  facts  tending  to  prove  the  corpus  delicti 
the  evidence  is  not  so  direct  and  satisfactory  as  it  is 
upon  the  question  of  identity.  This  may  have  been 
because  of  the  youth  and  immaturity  of  the  prosecu- 
trix. Bui  in  addition  to  her  testimony  it  was  in  evi- 
dence that  the  prosecutrix  was  found  crying  shortly 
after  the  defendant  left  the  house;  that  her  genital 
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organs  were  swollen;  and  the  physician  found  an 
abrasion  from  which  blood  oozed,  half  an  inch  within 
the  external  parts  of  her  body.  Besides,  when  the  de- 
fendant was  apprehended  he  gave  a  false  and  assumed 
name,  thus  showing  a  consciousness  of  guilt.  Such 
testimony  leaves  little  doubt  of  the  commission  of  one 
of  two  offenses,  namely,  rape  and  assault  with  intent 
to  rape,  upon  which  the  court,  under  proper  instruc- 
tions, authorized  a  conviction.  The  only  room  for  un- 
certainty is  as  to  whether  the  evidence  tended  to  prove 
the  higher  offense,  of  which  the  defendant  was  con- 
victed, or  only  the  lesser  crime  of  assault.  If  there 
was  satisfactory  testimony  from  which  the  jury  could 
find  that  there  was  a  penetration  of  the  body  of  the 
prosecutrix,  then  they  were  authorized  to  find  the  de- 
fendant guilty  of  the  crime  of  rape,  and  the  verdict 
should  stand.  The  law  as  to  what  penetration  is  suffi- 
cient to  constitute  the  crime  of  rape  is  stated  in  Kel- 
ley's  Grim.  Law  &  Prac,  sec.  539,  as  follows:  **The 
slightest  penetration,  though  not  of  sufficient  depth  to 
injure  the  hymen,  has  been  held  sufficient  to  constitute 
the  crime  of  rape.  Penetration  may  be  presumed  from 
the  circumstances.'^  The  law  as  thus  stated  is  sup- 
ported in  1  Wharton's  Grim.  Law  (10  Ed.),  sees.  554, 
555;  2  Bishop's  New  Grim.  Law  (8  Ed.),  sec.  1132;  33 
Cyc.  1422. 

Under  the  foregoing  rule  it  must  be  held  that  the 
court  properly  refused  the  demurrer  to  the  testimony, 
and  that  the  jury  was  fully  warranted  in  finding  the 
vedict  returned. 

Because  of  the  seriousness  of  the  charge  against 
the  defendant  we  have  gone  over  this  record  with  the 
utmost  care,  and  our  conclusions  are  that  the  defend- 
ant was  accorded  a  fair  trial;  that  the  evidence  sus- 
tains the  verdict;  and  therefore  that  the  judgment 
should  be  affirmed.  It  is  so  ordered.  Ferriss,  P.  J., 
and  Brown,  J.,  concur. 
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THE  STATE  v.  BOBEBT  HUBLEY,  Appellant. 

Division   Two,    May   9,   1912. 

1.  INDICTMENT:  No  Date  of  Offense:  Rape.  An  indictment 
charging  statutory  rape  on  a  girl  under  tlie  age  of  fourteen 
years,  is  not  defective  because  it  does  not  fix  a  date  for  the 
commission  of  the  offense.  The  time  is  not  materiaL  There  is 
no  limitation  to  the  prosecution,  and  if  there  were  error  in  this 
regard  it  is  cured  after  verdict  by  the  provisions  of  section 
5115,  Revised  Statutes  1909. 

2.  ELECTION:  Several  Acts  of  Sexual  Intercourse:  After  Open- 
ing Statement.  An  assignment  that  the  prosecuting  attorney 
should  have  been  compelled  immediately  after  his  opening  state- 
ment»  to  elect  upon  which  act  of  sexual  intercourse  with  prose- 
cutrix the  State  would  go  to  the  Jury,  since  that  statement 
revealed  that  he  knew  of  and  expected  to  prove  several  separate 
and  distinct  acts,  will  not  be  considered  on  appeal  unless  said 
statement  is  preserved  in  the  record. 

3.   : :  At  Close  of  Prosecutrix's  Testimony.    It  will 

not  be  held  that  it  was  error  on  the  part  of  the  trial  court  to 
refuse,  at  the  close  of  the  testimony  of  prosecutrix  when  she 
was  first  on  the  stand,  to  compel  the  prosecuting  attorney  to 
elect  upon  which  of  several  acts  of  sexual  intercourse  with  the 
little  girl  the  State  would  go  to  the  Jury,  where  an  election  was 
later  directed  and  made,  and  thereafter  the  State  recalled  prose- 
cutrix and  she  testified  concerning  the  act  upon  which  the 
State  had  elected  to  stand,  and  ample  opportunity  was  given 
defendant  to  cross-examine  her;  especially  should  this  be  the 
ruling  where  the  prosecutrix,  when  first  upon  the  stand,  did 
not  undertake  to  detail  the  various  acts  of  intercourse. 

4.  :  :  Prior  Testimony  of  Other  Acts  Subsequent 

to  Elected  Act:  Identity.  The  prosecuting  attorney,  in  a 
rape  case,  cannot  be  required  to  elect  upon  which  of  distinct 
acts  of  sexual  intercourse  the  State  will  stand  until  he  can  do 
so  intelligently,  and  usually  the  proper  time  is  at  the  close  of 
the  State's  case;  and  the  admission  of  testimony  of  acts  com- 
mitted subsequently  to  the  one  the  State  elects  to  stand  upon, 
admitted  prior  to  an  election  timely  made,  is  not  error.  Then 
the  only  thing  the  trial  court  can  do  is  to  withdraw  the  testi- 
mony of  the  subsequent  acts  from  the  Jury,  but  it  is  not  hdd 
that  such  withdrawal  is  necessary.  Besides,  the  competency  of 
the  testimony  as  to  the  subsequent  acts  as  tending  to  establish 
the  identity  of  the  defendant,  while  discussed,  is'  not  decided, 
since  not  squarely  raised. 
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5.  VERDICT:  Pasaion  and  Prejudice:  Seven  Yeara  for  Rape. 
It  cannot  be  said  that  a  yerdlct  assessing  defendant's  punish- 
ment at  seven  years'  imprisonment,  where  the  minimum  is 
five,  in  a  case,  of  the  most  flagitious  character,  or  carnal  knowl- 
edge with  a  child  under  the  age  of  fourteen  years,  is  the  result 
of  passion  and  prejudice. 

Appeal  from  Wright  Circuit  Court. — Hon.  C.  H. 
Skinker,  Judge. 

Apfibmed. 

Jackson,  Evans  &  Green  for  appellant. 

(1)  The  indictment  is  defective  for  the  reason 
that  it  fails  to  specify  any  certain  and  specific  date 
when  any  crime  was  committed.  Each  act  of  inter- 
course, with  an  unmarried  female  under  the  age  of 
fourteen  years,  being  a  separate  and  distinct  offense, 
the  defendant  should  be  apprised,  from  the  pleadings 
in  the  indictment  lodged  against  him,  of  the  specific 
date  the  crime  was  committed  for  which  he  is  called  up- 
on to  defend  against.  State  v.  Dalton,  106  Mo.  463; 
State  V.  Miller,  111  Mo.  545;  State  v.  McGinnis,  126 
Mo.  564 ;  State  v.  Ferguson,  221  Mo.  524,  and  do  not  af- 
firmatively hold  this  to  be  necessary,  but  do  so  by  im- 
plication. State  V.  West,  21  Mo.  App.  311;  State  v. 
Bach,  25  Mo.  App.  556;  State  v.  Hughes,  82  Mo.  86,  and 
aflSrmatively  hold  this  doctrine  to  be  true.  (2)  It  was 
made  known  to  the  court  by  the  opening  statement  of 
the  prosecuting  attorney  to  the  jury  that  the  State 
would  show  the  commission  of  several  separate  and  dis- 
tinct offenses  similar  to  the  one  charged  in  the  indict- 
ment and  the  court  erred  in  not  requiring  the  State  at 
that  time  to  elect  upon  which  act  of  intercourse  the 
State  would  rely  for  conviction.  State  v.  Palmberg, 
199  Mo.  233;  People  v.  Williams,  133  Cal.  168;  People 
V.  Flaherty,  166  N.  Y.  532.  (3)  The  court  erred  in  not 
requiring  the  State  to  elect  upon  which  act  of  inter- 
course it  would  rely  for  a  conviction  after  the  testi- 
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mony  of  the  prosecutrix  had  been  offered.  (4)  All 
acts  of  intercourse  subsequent  to  the  one  relied  upon 
for  a  conviction  were  inadmissible  and  prejudicial  to 
the  defendant  in  influencing  the  minds  of  the  jury. 
Smith  V.  State,  73  S.  W.  (Tex.)  401;  State  v.  Palm- 
berg,  199  Mo.  233.  An  instruction  to  the  jury  to  disre- 
gard evidence  erroneosuly  admitted  will  not  cure  the 
error  if  said  evidence  is  prejudicial  to  the  defendant. 
State  V.  Mix,  15  Mo.  153;  State  v.  Frederick,  85  Mo. 
145;  State  v.  Kuehner,  93  Mo.  193;  State  v.  Thomas, 
99  Mo.  235;  State  v.  Martin,  229  Mo.  620. 

Elliott  W.  Major,  Attorney-General,  and  John  M. 
Atkinson,  Assistant  Attorney-General,  for  the  State. 

(1)     The  indictment  charges  the  alleged  crime  to 

have  been  committed  **on  or  about  the day  of 

September,  A.  D.  1907.'^  The  indictment  follows  the 
approved  form  as  set  out  in  the  case  of  State  v.  Pra- 
ther,  136  Mo.  20,  except  that  no  specific  day  in  Septem- 
ber is  named.  Sherwood's  Crim.  Law,  p.  91.  There 
is  no  Statute  of  Limitations  against  this  prosecution 
for  the  crime  charged  in  the  indictment.  Sees.  4471  and 
4944,  R.  S.  1909.  Appellant  failed  to  file  a  motion  to 
quash  the  indictment  or  to  require  the  prosecuting  at- 
torney to  state  what  day  of  September  the  crime  was 
charged  to  have  been  committed.  In  no  way  was  the  at- 
tention of  the  trial  court  called  to  this  alleged  assign- 
ment of  error  The  proof  clearly  shows  that  the  crime 
for  which  appellant  was  convicted  was  committed  in 
the  spring  or  summer  of  1906,  and  this  date  is  long 
prior  to  the  month  of  September,  1907,  as  charged  in  the 
indictment.  Furthermore,  time  is  not  of  essence  of  the 
offense  charged,  and  any  failure  to  charge  the  alleged 
offense  to  have  been  committed  on  any  specific  day  is 
cured,  after  verdict,  by  the  Statute  of  Jeofails,  sec. 
5115,  R.  S.  1909.  State  v.  Hughes,  82  Mo.  86;  State  v. 
Findley,  77  Mo.  338.    (2)    It  is  cext  contended  by  ap- 
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pellant  that  the  court  erred  at  the  time  the  prosecuting 
attorney  .was  making  his  opening  statement  by  not  re- 
quiring the  State  at  that  time  to  elect  which  act  of  in- 
tercourse the  State  would  rely  upon  for  a  conviction. 
The  record  in  this  cause  does  not  contain  any  part  of 
the  alleged  opening  statement  of  the  prosecuting  at- 
torney, hence  this  assignment  of  error  cannot  now  be 
reviewed.  The  State  had  a  perfect  right  to  prove  prior 
acts  of  intercourse  as  tending  to  prove  the  particular 
act  upon  which  the  conviction  was  sought.  State  v. 
Palmberg,  199  Mo.  233.  (3)  Subsequent  acts  may  be 
shown  in  evidence  on  the  ground  that  they  are  admissi- 
ble to  corroborate  the  specific  act  charged.  4  Elliott 
on  Ev.,  sec.  3105;  Woodruff  v.  State,  101  N.  W.  (Neb) 
1114;  State  V.  King,  117  la.  768;  People  v.  Edwards, 
73  Pac.  (Cal.)  416;  State  v.  Borchert,  68  Kan.  360; 
Smith  V.  Comm.,  22  Ky.  L.  E.  1349;  State  v.  Robertson, 
121  N.  C.  551;  Sykes  v.  State,  82  S.  W.  (Tenn.)  185; 
State  V.  Fetterly,  33  Wash.  599;  Lanphere  v.  State,  114 
Wis.  193. 

FEREISS,  P.  J. —Conviction  for  statutory  rape, 
committed  on  the  prosecutrix,  Bertie  Breedlove,  under 
the  age  of  fourteen  years,  in  1906.  The  indictment  was 
returned  in  August,  1909,  and  trial  had  at  the  Septem- 
ber term  of  the  Wright  Circuit  Court,  in  1910.  Punish- 
ment was  assessed  at  seven  years  in  the  penitentiary. 

The  evidence  for  the  State  shows  that  the  prose- 
cutrix was  born  in  January,  1894.  A  few  years  later 
the  defendant  made  his  home  in  the  house  of  her  par- 
ents, coming  there  as  a  hired  hand.  He  was  treated  as 
a  member  of  the  family,  and  trusted  by  the  parents 
of  the  prosecutrix  so  fully  that  they  frequently  left  him 
in  charge  of  the  children.  The  prosecutrix  was  called  to 
the  stand,  and  told  her  story.  She  testified  that  before 
she  was  eleven  years  of  age  the  defendant  was  in  the 
habit  of  holding  her  on  his  lap  and  taking  liberties  with 
her  person.    As  she  puts  it,  **He  taught  it  to  me  that 
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way."  She  further  testified  that  the  defendant  had 
intercourse  with  her  when  she  was  eleven  y.ears  old; 
that  then,  and  for  some  time  thereafter,  she  did  not 
know  it  was  wrong;  that  this  relation  continued  at  va- 
rious intervals  until  the  last  act  of  intercourse,  which 
occurred  July  25, 1908,  at  which  time  she  became  preg- 
nant, and  gave  birth  to  a  child  the  following  April.  The 
prosecutrix,  in  this  testimony,  does  not  undertake  to 
give  the  details  as  to  the  exact  time  and  place  of  any 
particular  act  of  intercourse,  except  that  she  fixes  the 
date  of  the  last  act  as  above  stated.  She  also  testified 
that  she  told  no  one  of  the  situation  until  after  the 
birth  of  the  child,  when  for  the  first  time  she  stated 
that  the  defendant  was  the  guilty  party.  It  appears  in 
evidence  that  about  a  week  after  the  birth  of  this  child, 
and  after  the  prosecutrix  had  mentioned  the  defend- 
ant, he  left  the  country  for  parts  unknown.  The  in- 
dictment was  returned  against  him,  as  above  stated, 
and  he  was  subsequently  arrested  in  Oklahoma  in  1910, 
and  brought  back  to  Wright  county  for  trial. 

Defendant  denied  all  acts  of  intercourse  testified 
to  by  the  prosecutrix,  and  testified  further  that  he  fled 
the  country  because  his  father  and  others  had  advised 
him  to  do  so,  stating  to  him  that,  although  he  was  in- 
nocent, yet  **if  she  swore  the  child  onto  me  it  would 
be  just  the  same  as  if  I  had  had  something  to  do  with 
her.'' 

Before  any  evidence  was  taken,  counsel  for  the 
defendant  moved  the  court  to  require  the  State  to  elect 
upon  which  act  of  intercourse  it  would  go  to  the  jury ; 
basing  this  motion  on  the  statement  that  the  prosecut- 
ing attorney,  in  his  opening  address  to  the  jury,  had 
stated  that  he  would  prove  several  separate  and  dis- 
tinct acts  of  intercourse.  The  record,  however,  does 
not  preserve  the  address  of  the  prosecuting  attorney, 
and  we  cannot  know  what  statements  were  made  in 
this  regard. 
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When  the  prosecuting  witness  finished  her  evi- 
dence there  was  no  cross-examination  by  the  defend- 
ant, but  a  motion  was  then  made  to  compel  the  State 
to  elect,  which  motion  was  overruled.  Other  witnesses 
were  then  introduced  in  behalf  of  the  State,  including 
the  girPs  parents,  but  none  of  this  testimony  bore 
upon  any  particular  act  of  intercourse.  After  several 
witnesses  had  been  examined,  the  court  announced  that 
it  had  decided  that  the  State  should  be  required  to  elect 
upon  which  act  it  would  rely  for  a  conviction,  where- 
upon counsel  for  defendant  made  a  formal  motion  that 
the  State  be  required  to  elect;  and  the  State  did  elect 
to  stand  upon  an  act  of  intercourse  in  the  year  1906, 
the  prosecuting  attorney  stating  that  such  act  oc- 
curred in  the  summer  or  fall  of  that  year.  The  prose- 
cutrix was  recalled  to  the  stand,  and  gave  evidence  in 
detail  as  to  the  time,  place  and  manner  of  an  act  of  in- 
tercourse which  she  said  occurred  in  the  spring  of 
1906.  She  was  cross-examined  at  great  length  by  de- 
fendant's counsel  concerning  this  alleged  act.  Her 
father  was  recalled  to  the  stand,  and  gave  evidence 
corroborating  the  statements  of  the  prosecutrix  re- 
garding certain  circumstances  which  she  relied  upon 
to  fix  the  time  and  place. 

At  the  close  of  the  State's  case  the  court  orally 
stated  to  the  jury  that  they  should  disregard  evidence 
of  all  acts  subsequent  to  that  last  testified  to  by  the 
prosecutrix  as  having  occurred  in  1906,  and  at  the 
close  of  the  case  an  instruction  to  the  same  effect  was 
given  to  the  jury  in  writing. 

In  his  motion  for  new  trial  the  defendant  com- 
plains that  the  indictment  is  defective  in  that  it  fails 
to  specify  any  certain  and  specific  date  when  any  crime 
was  committed ;  that  the  court  erred  in  refusing  to  com- 
pel the  State  to  elect  at  the  conclusion  of  the  prosecut- 
ing attorney's  opening  statement;  erred  in  refusing 
to  compel  the  State  to  elect  at  the  close  of  the  testi- 
mony of  the  prosecutrix,  and  erred  in  admitting  testi- 
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mony  on  the  part  of  the  State  of  alleged  acts  of  inter- 
course subsequent  to  the  one  upon  which  the  Stati 
elected  to  stand. 

I.  It  is  claimed  that  the  indictment  is  defective 
because  there  is  no  date  fixed  therein  for  the  commis- 
sion of  the  offense.    The  indictment  charges  that  the 

act  occurred  **on  or  about  the day  of  September, 

1907.''  There  is  no  merit  in  this  claim.  The  time  is 
not  material.  There  is  no  Statute  of  Limitations 
against  this  prosecution;  and  if  there  were  any  error 
in  this  regard  it  is  cured  after  verdict  by  the  provi- 
sions of  section  5115,  Revised  Statutes  1909. 

n.  Defendant  claims  that  it  appeared  from  the 
opening  statement  of  the  prosecuting  attorney  that  he 
knew  that  he  expected  to  prove  several  separate  and 
distinct  acts  of  intercourse,  and  that  therefore  he 
should  have  been  compelled  at  that  time  to  elect.  This 
claim  is  made  in  reliance  upon  State  v.  Palmberg,  199 
Mo.  233,  which  intimates  that  the  election  should  be 
made  so  soon  as  the  State  is  able  to  make  an  election 
intelligently.  This  assignment  cannot  be  considered 
because  of  the  fact  that  the  record  does  not  contain 
the  opening  statement  referred  to. 

m.  It  is  next  contended  that  the  State  should 
have  been  compelled  to  elect  at  the  close  of  the  testi- 
mony given  by  the  prosecutrix  when  she  was  first  upon 
the  stand.  In  view  of  the  fact,  however,  that  an  elec- 
tion was  made  by  the  State,  and  before  its  testimony 
was  closed,  and  that  thereafter  the  prosecutrix  was  re- 
called to  testify  concerning  the  act  upon  which  the 
State  had  elected  to  stand,  and  ample  opportunity  was 
given  defendant  to  cross-examine  her  thereon,  the  fail- 
ure of  the  court  to  order  an  election  at  the  close  of  her 
testimony  in  chief  is  immaterial,  even  if  the  defend- 
ant had  a  right  to  an  election  at  that  time.  Especially 
is  this  true  in  view  of  the  further  fact  that,  when  first 
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upon  the  stand,  the  prosecutrix  did  not  undertake  to 
testify  in  detail  as  to  the  various  acts  of  intercourse. 

IV.  The  main  insistence  of  the  defendant  is  that 
error  was  committed  in  permitting  any  testimony  to 
go  to  the  jury  of  acts  which  occurred  subsequent  to 
the  act  in  1906,  upon  which  the  State  elected  to  go  to 
the  jury ;  and  reliance  is  placed  upon  the  case  of  State 
V.  Palmberg,  supra.  That  case,  however,  holds  that 
there  is  no  hard-and-fast  rule  as  to  the  time  when  the 
State  shall  elect,  and  that  each  case  must  be  deter- 
mined upon  its  merits.  It  holds  in  effect  that  the 
prosecuting  attorney  cannot  be  required  to  make  an 
election  until  he  can  do  so  intelligently,  and  that  ordi- 
narily the  proper  time  is  at  the  close  of  the  State's 
case.  We  think  the  court  committed  no  error  in  its 
ruling  on  this  question,  and  that  in  this  case  the  elec- 
tion properly  was  made  after  the  testimony  of  the 
prosecutrix  was  taken.  That  being  true,  the  testimony 
DOW  objected  to  had  been  given  before  the  election  was 
made,  and  properly  so.  After  the  election  the  court 
could  do  nothing  more  than  it  did  do ;  that  is,  seek  to 
withdraw  this  testimony  of  subsequent  acts  from  the 
jury.  Whether  such  withdrawal  was  necessary  we  need 
not  now  decide.  Whether  necessary  or  not,  it  was  all 
that  could  be  done.  It  is  obvious  that  it  is  impossible  to 
state  what  acts  are  prior  and  what  acts  are  subsequent 
until  after  the  election  is  made,  and  it  must  follow 
that  if  an  election  is  not  required  until  all  of  the  acts 
have  been  testified  to  it  is  then  too  late  to  object  to 
the  admission  of  evidence  of  subsequent  acts.  It  may 
be,  as  defendant  claims,  that  the  attempt  to  withdraw 
such  testimony  from  the  jury  accomplishes  very  little 
so  far  as  preventing  its  consideration  by  them ;  but  we 
are  not  very  kindly  disposed  toward  a  claim  that  a 
case  should  be  reversed,  not  because  the  State  has 
proved  too  little,  but  because  it  has  proved  too  much. 

This  is  a  case  of  the  most  flagrant  character.    The 
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defendant  took  advantage  of  the  confidence  reposed 
in  him  by  the  parents  of  this  child  to  debauch  her  while 
she  was  still  too  young  to  understand  the  moral  nature 
of  the  act.  He  kept  up  the  relation  of  intimacy  until 
pregnancy  occurred,  and  after  the  birth  of  the  child 
fled  the  country  to  avoid  prosecution.  He  admits  that  he 
fled  to  avoid  prosecution,  although  he  claims  at  the 
same  time  that  he  is  innocent.  It  is  apparent  from  the 
testimony  that  the  defendant  designed  to  continue  the 
illicit  relation  which  he  had  established  with  this  child, 
and  did  so  by  a  long  series  of  acts,  each  one  criminal 
in  character.  He  denies  his  identity.  The  girl  testi- 
fies that  the  same  man  who  had  intercourse  with  her 
when  she  was  eleven  years  old  was  the  father  of  her 
child,  born  in  1909.  We  are  not  prepared  to  say,  under 
the  rule  laid  down  by  us  in  the  case  of  State  v.  Hyde, 
234  Mo.  200,  concerning  the  admission  of  evidence  of 
other  offenses,  that  the  evidence  of  all  these  acts  testi- 
fied to  by  the  prosecutrix  was  not  competent  as  bear- 
ing upon  the  questions  of  design  and  identity,  but,  as 
stated  above,  we  do  not  regard  that  question  as  beini? 
squarely  raised  by  this  record,  and  therefore  do  not 
decide  it. 

VI.  The  minimum  punishment  provided  by  stat- 
ute for  this  offense  is  five  years.  Notwithstanding  the 
flagitious  character  of  the  offense  the  jury  gave  the 
defendant  only  seven  years.  We  think  this  fact  demon- 
strates that  the  verdict  was  not  the  result  of  passion 
and  prejudice.,  and  that  therefore  in  no  event  was  the 
defendant  injured  by  the  admission  of  the  testimony 
complained  of. 

We  find  no  reversible  error  in  the  record,  and  the 
judgment  therefore  is  affirmed.  Kennish  and  Broiun, 
JJ.,  concur. 
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THE  STATE  v.  WALTER  S.  DIPLEY  and  GOLDIE 
SMITH,  AppeUants, 

Division   Two,    May   9,   1912. 

1.  CIRCUMSTANTIAL  EVIDENCE:  Instruction:  Accomplice. 
Where  there  is  any  direct  eyldence  an  instruction  on  circum- 
stantial evidence  should  not  be  given;  and  a  statement  by  de- 
ceased in  his  dying  declaration  that  "I  guess  they  have  got  me" 
is  direct  testimony  that  both  the  principal  and  his  accomplice 
took  part  in  the  homicide. 


2.  :    Must  be  Consistent.     Circumstantial  evidence  must 

be  consistent  with  the  guilt  of  the  accused  and  inconsistent  with 
any  reasonable  theory  of  his  Innocence. 

3.  :   :   Conjecture:   Accomplice.     A  conviction  of 

criminal  participation  In  a  homicide  cannot  be  based  on  a  mere 
conjecture  that  the  accused  so  placed  deceased  at  the  dining 
table  as  to  enable  the  principal  to  there  kill  him  without  peril 
to  himself,  there  being  no  other  fact  upon  which  to  base  the 
conjecture  except  a  bare  statement  in  the  dying  declaration 
of  deceased  that  "I  guess  they  have  got  me,"  which  the  facts 
show  was  called  forth  by  deceased's  knowledge  that  the  principal 
had  been  informed  of  deceased's  insulting  conduct  towards  the 
accused,  and  to  which  therefore  little  weight  can  be  attached. 

4.  SHERIFF:  Disqualified  to  Summon  Jury:  Indiscreet  Conduct. 
Indiscreet  conduct  on  the  part  of  the  sheriff,  public  and  un- 
concealed, such  as  that,  in  response  to  a  written  invitation  of 
an  interested  friend  of  deceased  to  visit  his  town  and  attend  a 
moving-picture  show,  at  which  were  exhibited  pictures  of  de- 
ceased In  a  prize  fight  with  another,  he  did  so  at  his  own  ex- 
pense, is  not  alone  sufficient  to  authorize  the  Supreme  Court 
to  say  that  the  refusal  of  the  trial  court  to  disqualify  the 
sheriff  was  error,  the  rule  being  that  the  appellate  court  will 
not  reverse  the  ruling  of  the  trial  court  in  such  a  matter  un- 
less the  ruling  amounted  to  an  abuse  of  discretion. 

5.  JURORS:  Challenge.  A  general  request  that  certain  jurors 
''be  excused  and  discharged  from  the  panel"  made  on  their  voir 
dire  examioation,  is  no  challenge  at  all,  and  will  not  authorize 
their  discharge.  A  specific  ground  of  disqualification  must  be 
urged. 


:   Examination  Out  of  Order.    Where  no  objection  was 

made  to  the  examination  of  two  talesmen  out  of  their  order  on 
the  list  until  after  they  had  been  examined,  there  was  no  r^ 
viewable  error. 
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7.  r  Number  of  Challenges.  Where  more  than  one  de- 
fendant are  Jointly  tried  in  a  mnrder  case,  each  is  not  entitled 
to  twenty  peremptory  challenges. 

8.  EVIDENCE:  Carrying  of  Weapon  by  Deceased:  Qeneral  Ob- 
jection. A  statement  of  deceased  aa  to  why  he  was  carrying  a 
pistol  is  incompetent  as  hearsay,  hut  not  reversible  error  in 
this  case  for  two  reasons:  first,  the  testimony  was  not  objected 
to  as  hearsay,  and  a  general  objection  is  not  soflElcient;  and, 
second,  the  statement  was  made  by  a  State's  witness  on  re- 
direct examination,  after  defendant  on  cross-examination  had 
brought  out  the  fact  that  deceased  had  been  carrying  and  shoot- 
ing the  pistol  for  the  same  purposes  the  statement  indicated. 

9.   :   Dying  Declaration:   Credibility  of  Deceased.     When 

a  dying  declaration  is  admitted  in  evidence,  the  credibility  of 
declarant  may  be  attacked  and  sustained  in  the  same  way  as 
may  that  of  a  living  witness. 

10.  :    Impeachment:   Judgment  of  Conviction   in  Another 

State.  A  copy  of  a  judgment  of  conviction  rendered  by  a  police 
judge  of  another  State,  adjudging  deceased  guilty  of  the  offense 
of  cruelty  to  animals,  certified  under  the  hand  and  seal  of  the 
police  Judge,  but  with  no  showing  that  the  police  judge  Was  ex 
officio  clerk  of  his  court,  nor  of  any  other  authentication  of  the 
Judgment,  is  not  authenticated  in  accordance  with  the  require- 
ments of  the  State  and  Federal  statutes,  and  it  is  not  error  to 
exclude  it. 

11.  :  :   Rebuttal.     Testimony  offered  by  defendant 

that  deceased  was  a  prize  fighter  and  that  he  had  made  a  crimi- 
nal assault  upon  the  female  defendant,  out  of  which  the  homi- 
cide grew,  was  such  an  attack  upon  the  character  of  deceased 
as  authorized  the  State  to  introduce  testimony  of  his  good  moral 
character  in  support  of  the  credibility  of  his  dying  declaration. 

12.  :     Dying    Declaration:    Admissibility.      The    evidence 

showed  that  deceased  while  in  the  dining  room  was  shot 
through  the  lung  with  a  rifie,  in  the  back,  the  ball  entering 
below  and  near  the  shoulder-blade  and  about  an  inch  from  the 
spinal  column;  that  the  pleural  cavity  immediately  began  to 
fill  with  bloody  making  his  breathing  difficult;  that  when 
wounded,  he  did  not  leave  the  house  to  give  the  alarm  but  ran 
to  his  bed  and  did  not  leave  it  until  removed  by  others  to  a 
hospital  in  another  county;  that  within  a  half  hour  after  he 
was  shot,  two  physicians  arrived  and  later  another  from  the 
hospital  town,  but  they  were  unable  to  give  him  relief;  that  after 
being  removed  to  the  hospital  he  died,  within  twelve  hours  after 
he  was  shot;  that  after  he  was  wounded  his  condition  con- 
tinued to  grow  worse  and  he  suffered  great  pain  and  was  groan- 
ing; and  that  he  could  tell  from  his  breathing  that  he  was  shot 
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through  the  lung,  and  repeatedly  stated,  "I  guess  they  have  got 
me."  Held,  that  his  dying  declaration  was  admissible  in  evi* 
dence. 

13.  :  :  instruction.  It  is  not  error  to  refuse  to  in- 
struct the  jury  that  a  dying  declaration  is  or  is  not  entitled 
to  the  same  weight  as  the  sworn  testimony  of  a  living  witness. 

14.  INSTRUCTION:  Repeating.  Where  the  words  "feloniously," 
"wilfully,"  "deliberately,"  etc.,  were  properly  defined  in  one 
instruction^  it  is  not  necessary  to  define  them  in  each  instruo* 
tion  in  which  they  are  used. 

15.  :   No  Definition  of  "SufTiclent  Cause,"  "Provocation," 

etc.  Where  the  court  told  the  jury  that  the  assault  on  the 
preyfous  day  upon  the  principal's  supposed  wife  and  his  knowl- 
edge thereof,  would  not  furnish  a  sufficient  cause  of  provoca- 
tion to  reduce  the  killing  to  murder  in  the  second  degree,  and 
there  was  no  evidence  of  such  Just  cause  of  provocation  aa 
would  reduce  the  grade  of  the  crime,  the  use  of  the  words 
"without  sufficient  reason,  cause,  justification  or  excuse"  and 
"lawful  provocation,"  without  defining  them,  was  not  error. 

16.  :  Self-defense.    An  instruction  telling  the  jury  that  if 

defendant  voluntarily  sought,  provoked  or  invited  the  difficulty 
with  the  felonious  intention  of  killing  deceased  or  of  doing 
him  some  great  bodily  harm,  then  he  could  not  avail  himself 
of  the  law  of  self-defense,  is  unobjectionable. 

17.  :  Refusal  of  Defendant's.  If  proper  instructions  are 
given  upon  every  question  of  law  necessary  for  the  information 
of  the  jury,  it  is  not  error  to  refuse  all  those  asked  by  defendant, 
though  they  correctly  declare  the  law. 

18.  REMARKS  OF  COUNSEL:  Addressing  Juror  by  Name,  etc. 
The  counsel  for  the  State,  in  his  argument  to  the  jury,  address- 
ing a  juror  by  name,  said:  "Mr.  Barnard,  it  is  not  the  first 
time  in  your  knowledge  that  an  unsuspecting  victim  was 
placed  at  a  door  or  window  where  he  could  be  shot;  you  know 
of  a  case  where  a  man  was  placed  at  a  window  and  fouUy 
assassinated."  Held,  highly  improper,  but  as  the  court,  upon 
objection,  said  the  remarks  were  improper  and  admonished 
counsel  to  keep  within  the  record,  they  were  not  prejudicial 
to  the  substantial  rights  of  defendant. 

Appeal  from  Webster  Circuit  Court. — Hon.  G.  H. 
Skinker,  Judge. 

Affirmed  as  to  appellant  Dipley;  bevebsed  as  to  ap^ 
pellant  Goldie  Smith. 
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W.  E.  Rush,  1\  J.  Delaney  and  Clay  <&  Davis  for 
appellants. 

(1)  Defendants'  request  to  instruct  on  all  of  the 
law,  indicating  in  such  request  the  particular  points 
to  be  covered,  is  sufficient  upon  which  to  predicate 
error  for  non-instruction.  Laws  1901,  p.  140;  State 
V.  Weatherman,  202  Mo.  611;  State  v.  Bond,  191  Mo. 
555;  State  v.  Chenault,  212  Mo.  132;  State  v.  Bar- 
nett,  203  Mo.  657.  Where  instructions  have  been  asked 
by  defendant  which  are  improper  in  form,  this  so  far 
brings  the  matter  to  the  attention  of  the  court  that 
it  becomes  the  duty  of  the  court  to  then  give  proper 
instructions.  State  v.  Hendricks,  172  Mo.  670;  State  v. 
Moore,  160  Mo.  443;  State  v.  Hawthorne,  166  Mo.  229; 
State  V.  Barton,  214  Mo.  316.  (2)  The  court  erred  in 
admitting  in  evidence  the  declaration  of  Ketchel,  as 
follows:  **They  got  me.''  This  evidence  was  ad- 
mitted as  a  dying  declaration,  as  shown  by  the  record 
disclosing  the  examination  by  the  court.  It  was  im- 
properly admitted  as  a  dying  declaration;  none  of  the 
conditions  existed  justifying  the  statement  as  a  dy- 
ing declaration.  In  truth  it  was  not  a  statement  of 
any  fact,  or  especially  of  any  act  done  by  Goldie  Smith, 
but  a  mere  conclusion  signifying  nothing  that  im- 
ports guilt.  It  is  not  a  statement  of  any  fact  of  the 
res  gestae.  State  v.  Parker,  172  Mo.  191;  State  v. 
Elkins,  101  Mo.  344;  State  v.  Birks,  199  Mo.  263;  State 
V.  Partlow,  90  Mo.  608;  State  v.  Parker,  96  Mo.  382; 
State  V.  Chambers,  87  Mo.  406;  State  v.  Simon,  50 
Mo.  370;  State  v.  Kellerher,  201  Mo.  614.  Even  if 
such  testimony  were  admissible  as  a  dying  declara- 
tion, the  court  should  have  declared  the  law  thereon. 
The  direct  positive  request  was  made  by  defendants 
upon  the  court  so  to  do.  When  such  evidence  is  ad- 
mitted, it  should  be  weighed  with  great  caution,  and 
the  jury  should  have  been  so  instructed.  State  v. 
Horn,  204  Mo.  546;  State  v.  Parks,  172  Mo.  191.    The 
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defendants  requested  the  court  to  instruct  on  the  law 
of  dying  declarations  and  the  failure  of  the  court  to 
do  so  is  error.  This  was  done  in  a  special  request 
in  writinof.  The  failure  of  the  court  to  so  instruct  was 
called  to  the  attention  of  the  court  in  the  motion  for  a 
new  trial,  and  exceptions  to  the  action  of  the  court 
were  saved  in  the  bill  of  exceptions.  State  v.  Finley, 
193  Mo.  202;  State  v.  Cantlin,  118  Mo.  Ill;  State  v. 
Groves,  194  Mo.  452;  State  v.  McGarver,  194  Mo.  717; 
State  v.  Bond,  191  Mo.  555;  State  v.  Weatherman,  202 
Mo.  6;  State  v.  Chenault,  212  Mo.  132.  (3)  It  is  not 
sufficient  to  correctly  state  the  law  authorizing,  on 
the  producing  of  certain  facts,  a  finding  of  guilt,  or 
declaring  a  certain  conclusion  from  the  producing  of 
certain  facts.  The  other  party  is  entitled  to  the  con- 
verse proposition.  Thus  it  is  not  sufficient  to  declare 
that  if  certain  facts  are  found,  the  defendant  is  guilty. 
The  converse  should  also  be  stated  that  unless  certain 
facts  are  found,  the  defendant  is  not  guilty.  We  were 
entitled  to  clear  cut  declarations  on  the  law  of  threats, 
law  of  self-defense,  law  of  good  character,  without  the 
tailings  which  rob  defendant  of  the  force  of  such  dec- 
larations. Harwood  Co.  v.  Dent,  121  Mo.  App.  108; 
State  V.  Shour,  196  Mo.  202;  State  v.  Walker,  196  Mo. 
73.  (4)  The  instructions  given  by  the  court  do  not 
properly  declare  the  law.  Instruction  2  (a)  does  not 
explain  or  define  the  terms  feloniously,  wilfully,  de- 
liberately, etc. ;  (b)  nor  does  it  make  reference  to  any 
other  instruction  by  which  these  terms  are  defined; 
(c)  it  does  not  submit  to  the  jury  the  question  whether 
or  not  the  defendant  Dipley  feloniously,  wilfully,  de- 
liberately, premeditatedly  and  of  his  malice  afore- 
thought shot  deceased.  State  v.  Emerich,  87  Mo.  110. 
Instruction  6  is  erroneous  in  this :  In  addition  to  the 
use  of  the  well  understood  terms  **just  cause,  justi- 
fication, extenuation  or  excuse, '^  the  further  words  are 

242  Sup. — 30 


Digitized  by 


Google 


466        SUPREME  COURT  OF  MISSOURI, 

state  V.  Dipley. 

used  '*or  sufficient  reason/'  This  term  is  not  de- 
fined in  any  instruction.  To  a  legal  mind  this  might 
convey  the  same  idea  as  the  other  clauses;  but  juries 
are  not  required  to  possess  legal  acumen,  and  the 
rights  of  a  defendant  are  not  to  be  jeopardized  by 
putting  up  to  them  questions  of  construction.  State 
V.  Darah,  152  Mo.  532.  This  term  leaves  the  jury  to 
its  own  notions  of  what  constitutes  **  sufficient  rea- 
son.*' The  use  is  not  justified  by  precedent,  and  like 
all  innovations  is  dangerous  and  likely  to  be  mislead- 
ing. Under  such  an  instruction,  the  jury  might  well 
find  there  was  **just  cause  or  excuse"  in  a  legal  sense 
for  the  act  of  defendant  Dipley,  as  those  terms  are 
defined  by  the  court,  and  yet  from  their  own  per- 
sonal views  and  opinions  the  reason  for  his  conduct 
may  not  appear  sufficient.  To  a  layman,  it  must  have 
a.  different  meaning  from  the  other  terms,  else  why 
use  it!  What  might  appear  to  one  mind  as  sufficient 
reason  may  not  satisfy  another;  and  where  language 
used  is  susceptible  of  various  meanings,  the  meaning 
intended  should  be  defined.  Instruction  10  does  not 
correctly  advise  the  jury  how  to  weigh  circumstantial 
evidence.  It  is  not  sufficient  to  advise  the  jury  that 
**the  evidence  must  be  inconsistent  with  any  reason- 
able theory  of  her  innocence."  It  should  have  de- 
clared that  such  evidence  must  be  strong  enough  **to 
exclude  every  reasonable  hypothesis  other  than  the 
guilt  of  defendant."  Instruction  34  should  have  been 
given,  as  immorality  does  not  impair  the  right  of 
self-defense.  This  instruction  tells  the  jury  that  the 
facts  that  Dipley  was  living  in  adultery  and  was  a 
deserter  did  not  impair  his  right  of  self-defense.  Es- 
pecially should  this  have  been  given  for  the  State  to 
be  fair  as  prejudice  naturally  arose  against  defend- 
ants on  account  of  the  relations  maintained. 
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Elliott  W.  Major,  Attorney-General,  and  John  M. 
Atkinson,  Assistant  Attorney-General,  for  the  State. 

(1)  Tlxe  discretion  of  the  trial  court  in  refusing 
to  disqualify  a  sheriff  on  motion  of  either  side  will  not 
be  disturbed  on  appeal  unless  the  proof  clearly  shows 
an  abuse  of  the  trial  court ^s  discretion  in  such  ruling. 
State  V.  Leabo,  89  Mo.  252;  State  v.  Mathews,  98  Mo. 
121;  State  v.  Hultz,  106  Mo.  51;  State  v.  Lanahan, 
144  Mo.  38;  State  v.  Hunter,  181  Mo.  333.  (2)  The 
statement  made  by  deceased  was  before  any  trouble 
arose  between  him  and  Dipley.  It  was  competent  to 
show  in  proof  that  Ketchel  was  in  the  habit  of  carry- 
ing the  pistol  for  target  practice.  This  refuted  the 
theory  of  the  defense  that  he  was  only  carrying  the 
pistol  on  the  morning  of  the  shooting,  anticipating 
trouble  with  Dipley,  for  the  alleged  insult  offered  to 
appellant  Smith  on  the  afternoon  prior  thereto.  This 
assignment  is  without  merit  and  should  be  ruled 
against  appellants.  (3)  The  dying  declaration  was 
properly  admitted  in  evidence.  All  the  physical  facts 
show  Ketchel  had  received  a  mortal  wound  and  that 
death  was  on  him  in  less  than  an  hour  after  he  was 
shot.  These  facts  speak  louder  than  mere  words  of 
deceased.  The  law  of  dying  declarations  reco^ize 
such  to  be  the  rule.  State  v.  Brown,  188  Mo.  460-62 ; 
State  V.  Kelleher,  201  Mo.  637;  State  v.  Craig,  190 
Mo.  338-41;  State  v.  Nocton,  121  Mo.  549;  State  v. 
KeUeher,  224  Mo.  145;  State  v.  Gow,  235  Mo.  326. 

KENNTSH,  J. — ^Upon  an  information  charging 
murder  in  the  first  degree  for  the  killing  of  Stanley 
Ketchel,  appellants  were  tried  and  convicted  of  that 
offense  at  the  January  term,  1911,  of  the  circuit  court 
of  Webster  county,  and  were  sentenced  to  imprison- 
ment in  the  penitentiary  for  life.  They  appealed  to 
this  court. 

The  crime  was  charged  to  have  been  committed 
on  the  15th  day  of  October,  1910,  at  said  county,  by  the 


Digitized  by 


Google 


468        SUPREME  COUET  OF  MISSOURI, 

state  V.  Dlpley. 

shooting  of  Ketchel  with  a  rifle  in  the  hands  of  the 
appellant  Walter  Dipley.  Appellant  Goldie  Smith  was 
charged  as  an  accessory  before  the  fact.  No  point 
is  made  on  this  appeal  as  to  the  snflBciency  of  the  in- 
formation. 

The  evidence  tended  to  prove  the  following  facts : 
R.  P.  Dickerson,  a  resident  of  the  city  of  Spring- 
field, Missouri,  owned  a  ranch  in  Webster  county,  upon 
which  he  employed  four  or  five  men,  including  a  fore- 
man. Stanley  Ketchel  was  a  noted  young  pugilist 
from  Michigan.  He  had  been  visiting  his  friend  Dick- 
erson in  Springfield  for  about  two  months  preceding 
the  homicide.  It  was  understood  that  Bailey,  the  fore- 
man of  the  ranch,  was  to  quit  the  services  of  Dicker- 
son  and  that  Ketchel  was  to  succeed  him  as  foreman. 
Appellants  were  then  respectively  twenty-four  and 
twenty-two  years  of  age,  Dipley  being  the  older.  They 
had  been  brought  up  in  Christian  county,  which  ad- 
joins Webster  county.  They  had  known  each  other 
as  school  children,  but  both  had  left  their  home  county 
a  number  of  years  before.  Dipley  had  lived  in  Jas- 
per county  and  had  entered  the  naval  service  of  the 
United  States  Government,  while  appellant  Goldie 
Smith  had  also  resided  at  a  number  of  different  places. 
She  had  been  twice  married  and  was  not  divorced 
from  her  second  husband.  She  had  been  leading  a 
wayward  life,  and  Dipley  was  a  deserter  from  the 
navy.  Without  pre-arrangement,  on  the  11th  day  of 
September,  1910,  both  had  returned  to  Christian  county 
to  .visit  relatives  and  were  thrown  together  in  driving 
from  the  railway  station  to  the  neighborhood  where 
their  relatives  resided.  After  recognition  and  a  re- 
newal of  their  acquaintance,  it  was  agreed  on  the  drive 
that  they  should  represent  themselves  as  husband  and 
wifQ,  and  afterwards  it  was  agreed  that  they  should 
live  in  that  relation  and  form  it  in  fact  as  soon  as 
Mrs.  Smith  was  free  to  marry.  After  a  short  stay 
with  their  relatives  they  went  to  Springfield,  repre- 
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senting  themselves  as  husband  and  wife,  under  the  as- 
sumed name  of  Hurtz.  They  applied  at  an  employ- 
ment agency  for  a  situation  and  were  referred  to 
Dickerson,  who  was  looking  for  a  man  and  wife  to 
keep  house  and  work  on  his  ranch.  They  were  em- 
ployed and  left  Springfield  in  company  with  Dicker- 
son  and  Ketchel  for  the  ranch,  October  12,  1910,  ar- 
riving there  the  same  day  about  12:30  p.  m.  Within 
a  radius  of  two  hundred  yards  there  were  two  small 
dwelling  houses  on  the  ranch,  and  one  larger  house 
where  the  foreman  lived  and  in  which  Dickerson  and 
Ketchel  had  a  room  reserved  for  their  own  use;  also 
a  large  barn.  Bailey  had  not  removed  all  of  his  fur- 
niture from  the  main  house  where  appellants  were  to 
reside  and  so  they  were  placed  temporarily  in  one  of 
the  smaller  houses  about  a  hundred  and  fifty  yards 
distant.  Dipley  did  not  commence  work  for  his  em- 
ployer xmtil  the  next  day.  He  worked  Thursday  and 
Friday.  On  Friday  he  was  in  the  field  some  distance 
from  the  house,  putting  in  wheat.  Friday  afternoon 
Ketchel  and  appellant  Mrs.  Smith  moved  appellants' 
effects  from  the  smaller  house  to  the  larger  one.  That 
evening  after  supper  Dipley  went  to  one  of  the  other 
houses  in  which  BrazeaPs  family  was  living  and  where 
Bailey  was  stopping  for  the  night  preparatory  to  leav- 
ing the  ranch  the  next  day.  He  called  Bailey  out  and 
told  him  he  expected  to  have  trouble  with  Ketchel 
and  was  going  to  quit  the  ranch  and  return  to  Spring- 
field. He  inquired  if  he  and  his  wife  could  ride  in 
the  hack  with  Bailey  to  the  railroad  station  the  next 
day,  and  was  informed  that  he  could. 

Appellants  testified  that  soon  after  supper  Fri- 
day evening,  Mrs.  Smith  warned  Dipley  to  be  on  his 
guard  for  Ketchel.  That  the  latter  had  made  bad 
threats  against  both  of  them  that  afternoon.  That 
she  then  told  Dipley  she  did  not  want  to  remain  there 
and  that  they  decided  to  leave.  They  further  testi- 
fied that  about  midnight,  at  the  solicitation  of  Dip- 
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ley  as  to  what  had  happened,  Mrs.  Smith  told  hiDi 
that  while  she  and  Ketchel  were  moving  the  goods 
that  afternoon  Ketchel  assaulted  her,  throwing  her 
upon  the  bed  and  partly  accomplishing  his  purpose, 
and  that  he  thereafter  threatened  that  he  would  kill 
her  and  her  husband  if  she  should  tell  what  he  had 
done.  Mrs.  Smith  testified  to  the  truth  of  the  facts 
so  said  to  have  been  communicated  to  appellant 
Dipley. 

Ketchel  was  fatally  shot  by  Dipley  the  next  morn- 
ing at  the  breakfast  table,  between  6:30  and  7  o'clock. 
He  was  shot  in  the  back  with  a  rifle,  below  and  near 
the  shoulder-blade  and  about  an  inch  to  the  right  of 
the  spinal  column.  The  bullet  ranged  slightly  upward 
and  to  the  right,  causing  the  pleural  cavity  to  fill  with 
blood  and  making  it  difficult  for  him  to  breathe.  As 
soon  as  Ketchel  was  shot  he  ran  through  an  adjoining 
room  to  his  bedroom  upon  the  west  side  of  the  house 
and  lay  down  upon  the  bed.  Some  of  the  employees 
were  soon  there,  ministering  to  him  as  best  they  could. 
In  half  an  hour  a  physician  arrived  and  later  two  phy- 
sicians from  Springfield,  but  they  were  unable  to  give 
him  relief,  and  after  having  been  removed  to  the  hos- 
pital in  Springfield  he  died  there  that  day  about  6 :30 
p.  m. 

After  he  was  shot  deceased  made  a  statement 
which  was  admitted  in  evidence  as  a  dying  declaration. 
In  this  statement  he  said  a  number  of  times,  '*I  guess 
they  have  got  me,'*  and  also  said,  ''Yes,  he  told  me  to 
put  up  my  hands  and  I  didn't  do  it  and  he  shot  me.'' 

There  was  much  testimony,  direct  and  circumstan- 
tial, tending  to  prove  that  Dipley  borrowed  the  rifle 
from  Ketchel  that  morning,  on  the  pretext  that  he 
wanted  to  shoot  a  groundhog  or  some  other  object, 
when  his  real  purpose  was  in  fact  to  kill  Ketchel,  and 
that  after  the  shooting  he  gave  as  the  reason  for  his 
act  that  Ketchel  had  assaulted  his  wife  the  day  before. 
There  was  also  evidence  tending  to  prove  that  Dipley 
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followed  Ketchel  into  Ms  bedroom  after  he  was  shot 
and  struck  him  on  the  forehead  with  the  rifle  and  took 
from  him  a  revolver  which  Ketchel  was  carrying  on 
his  person  at  the  time  he  was  shot. 

Appellants'  version  of  the  shooting,  briefly,  in  ad- 
dition to  the  occurrences  of  the  day  before  as  hereto- 
fore stated,  was  to  the  effect  that  an  altercation  arose 
between  Dipley  and  Ketchel  when  the  latter  sat  down 
to  his  breakfast,  because  Dipley  had  not  gone  to  work ; 
that  Dipley  referred  to  Ketchel 's  misconduct  of  the 
day  before ;  said  he  had  quit ;  that  Ketchel  then  threat- 
ened to  shoot  Dipley,  and  that  the  latter  sprang  and 
got  the  rifle  and  shot  as  Ketchel  was  trying  to  draw 
his  revolver. 

After  the  shooting  Dipley  left  appellant  Goldie 
Smith  at  Brazeal's  and  fled  from  the  ranch,  taking 
Ketchel 's  revolvei:  with  him.  He  was  arrested  ^t  a 
farmer's  house  the  next  morning  where,  giving  an 
assxmied  name,  he  had  stopped  over  night.- 

The  foregoing  is  but  a  summary  of  the  evidence, 
a  detailed  statement  of  which  is  not  deemed  essential 
and  would  unduly  extend  this  opinion.  Additional 
facts  will  be  referred  to  when  necessary  in  the  discus- 
sion of  the  errors  assigned. 

I.  At  the  close  of  all  the  testimony  appellant  Mrs. 
Smith  requested  an  instruction  in  the  nature  of  a  de- 
murrer to  the  evidence,  which  the  court  refused.  In 
the  motion  for  a  new  trial,  as  well  as  in  one  of  the 
assignments  of  error  in  this  court,  it  is  urged  that  the 
court  erred  in  refusing  said  instruction,  and  that  the 
evidence  is  insufficient  to  support  the  verdict.  That 
contention  stands  at  the  threshold  of  a  consideration 
of  the  alleged  errors,  for  if  it  should  be  sustained  it 
removes  from  the  case  many  of  the  grounds  relied 
upon  as  reversible  error. 

The  theory  of  the  State  was  that  the  evidence  of 
Mrs.  Smith's  guilt  was  entirely  circumstantial,  and  the 
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jury  was  so  instructed.  In  adopting  that  theory,  lit- 
tle reliance  was  placed  upon  the  words  of  the  dying 
declaration,  '*I  guess  they  have  got  me,*'  for  that  is 
not  circumstantial  but  direct  testimony,  and  the  rule 
is  that  where  there  is  any  direct  evidence  an  instruc- 
tion on  circumstantial  evidence  should  not  be  given. 
[State  V.  Crone,  209  Mo.  316.]  But  waiving  the  tech- 
nical question  suggested  and  viewing  the  testimony 
broadly,  let  us  examine  the  record  as  to  the  facts  and 
their  probative  weight  tending  to  prove  the  criminal 
participation  of  this  woman  in  the  tragedy  which  re- 
sulted in  Ketchel's  death.  And  in  considering  the 
question  we  must  do  so  mindful  of  the  rule  of  law  as 
recognized  by  the  court  in  this  case  that  circumstan- 
tial evidence  must  be  consistent  with  the  guilt  of  the 
accused  and  inconsistent  with  any  reasonable  theory 
of  innocence. 

At  the  outset  we  are  confronted  with  the  remark- 
able fact  that  although  there  were  three  eye  witnesses 
to  the  homicide,  each  of  whom  was  seen  immediately 
thereafter  by  others  than  the  parties  to  the  tragedy, 
and  talked  about  the  facts,  yet,  aside  from  Ketchel's 
general  words,  ''I  guess  they  have  got  me,''  not  one 
word  was  said  by  either  tending  to  prove  the  woman's 
guilt.  The  most  searching  scrutiny  of  her  conduct  im- 
mediately after  the  homicide,  is  equally  barren  of  any 
act  indicating  a  consciousness  of  guilt.  We  are  not 
disposed  to  attach  much  weight  to  the  words  of  the 
victim,  '*I  guess  they  have  got  me,"  so  far  as  Mrs. 
Smith  is  concerned.  It  is  evident  that  she '  told 
Dipley  the  evening  before  of  some  improper  conduct 
of  Ketchel  toward  her.  This  fact  is  proven  by  Dip- 
ley's  visit  to  Bailey  after  supper,  and  by  what  he  then 
said.  The  further  fact  that  Ketchel  was  carrying  a 
revolver  in  a  scabbard,  before  breakfast  and  at  the 
breakfast  table,  at  the  time  of  the  homicide,  has  little 
less  significance  as  to  his  knowledge.  Ketchel  knew 
Dipley  and  the  woman  as  husband  and  wife.    If,  when 
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he  made  said  statement,  he  was  aware,  as  we  think 
he  was,  that  the  woman  had  communicated  to  her  sup- 
posed husband  the  information  which  caused  the  lat- 
ter to  shoot  him,  how  natural  that  he  should  have 
used  the  words  under  review,  without  intending  to  im- 
plicate the  woman  as  a  party  to  the  crime.  Besides, 
when  Ketchel  stated  the  facts  as  to  the  shooting,  there 
is  no  mention  of  any  act  or  word  connecting  the  woman 
with  what  had  been  done.  The  suggestion  that  she  so 
placed  Ketchel  at  the  table  as  to  enable  Dipley  to  kill 
him  without  peril  to  himself,  is  the  merest  conjecture 
and  wholly  insuflScient  to  support  a  conviction  of  the 
highest  crime  known  to  the  law.  Our  conclusion  is 
that  as  to  the  appellant  Mrs.  Smith  the  evidence  is  in- 
sufficient to  support  the  verdict,  and  that  the  court 
should  have  given  the  instruction  directing  a  verdict 
of  acquittal. 

n.  The  defendants  filed  a  motion  to  disqualify 
the  sheriff  on  the  ground  that  he  was  prejudiced 
against  them.  After  hearing  testimony  thereon  the 
motion  was  overruled,  and  appellants  now  assign  such 
ruling  as  error. 

It  was  shown  by  the  testimony  that  Dickerson 
was  KetchePs  friend;  that  he  was  interested  in  the 
prosecution  of  the  defendants ;  that  a  few  days  before 
the  trial  he  wrote  to  the  sheriff,  inviting  him  and  his 
friends  to  come  to  Springfield  and  attend  a  moving- 
picture  show  of  the  Johnson-Ketchel  prize  fight  and 
that  the  sheriff  and  his  friends  attended  the  show  in 
response  to  the  invitation.  But  the  sheriff  testified 
that  they  paid  their  own  expenses,  and  there  was  no 
testimony  tending  to  show  any  attempt  on  the  part  of 
Dickerson  to  influence  the  sheriff  in  his  official  con- 
duct. The  voir  dire  examination  of  the  jury  is  con- 
tained in  the  record  and  there  is  an  absence  of  any 
testimony  tending  to  show  prejudice  of  the  sheriff  in 
summoning  the  jury,  or  in  the  discharge  of  his  official 
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duties.  While  it  must  be  said  that  it  was  a  most  in- 
discreet act  in  the  sheriff  to  accept  such  an  invitation 
under  the  circumstances  disclosed,  yet  we  cannot  over- 
look the  fact  that  the  incumbent  of  that  oflSce  may  be 
and  frequently  is  a  man  who  has  not  the  highest  sense 
of  propriety  in  such  matters.  And  it  does  not  follow 
that  because  of  such  conduct,  public  and  unconcealed 
as  it  was,  there  was  oflScial  wrongdoing,  or  that  an  in- 
ference should  be  drawn  that  the  sheriff  was  preju- 
diced against  the  defendants  and  unfit  to  discharge 
the  duties  of  his  office  in  their  case.  The  rule  is  well 
settled  in  this  State  that  an  appellate  court  will  not 
reverse  the  ruling  of  the  trial  court  in  such  a  matter, 
unless  the  action  reviewed  amounted  to  an  abuse  of 
discretion,  and  clearly  such  a  showing  was  not  made  in 
this  case.  [State  v.  Leabo,  89  Mo.  1.  c.  252;  State  v. 
Mathews,  98  Mo.  1.  c.  121;  State  v.  Hultz,  106  Mo.  1.  c. 
51 ;  State  v.  Lanham,  144  Mo.  1.  c.  38 ;  State  v.  Hunter, 
181  Mo.  1.  c.  333.] 

III.  Complaint  is  made  that  the  court  refused  de- 
fendants* request  to  disqualify  jurors  Heggan  and 
Brown  upon  their  voir  dire  examination.  No  reason 
was  given  for  the  challenge  as  to  said  jurors  except 
the  general  request  that  they  *'be  excused  and  dis- 
charged from  the  panel.*'  Such  a  challenge  does  not 
direct  the  court's  attention  to  the  specific  ground  of 
disqualification  and,  under  the  repeated  rulings  of  this 
court,  is  no  challenge  at  all.  [State  v.  Fields,  234  Mo. 
1.  c.  622;  State  v.  Wooley,  215  Mo.  620;  State  v.  Bob- 
bitt,  215  Mo.  10.] 

IV.  It  is  claimed  that  the  court  erred  in  permit- 
ting the  examination  of  certain  talesmen  before  two 
others  whose  names  appeared  earlier  on  the  list.  Also 
that  the  court  erred  in  not  allowing  each  of  the  de- 
fendants twenty  peremptory  challenges.  As  to  the  for- 
mer complaint  it  is  sufficient  to  say  that  no  objection 
was  made  to  the  order  of  examination  until  after  the 
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juror  had  been  examined,  and  that  no  possible  preju- 
dice could  have  resulted  from  the  action  of  the  court 
complained  of;  and  as  to  the  latter,  that  the  statute, 
section  5224,  Revised  Statutes  1909,  expressly  denies 
the  right  asserted. 

V.  A  number  of  errors  are  assigned  to  the  rul- 
ings of  the  court  in  the  exclusion  and  admission  of 
testimony  over  the  defendants'  objections.  We  have 
carefully  examined  such  rulings  and  have  concluded 
that  they  are  free  from  prejudicial  error.  Space  for- 
bids that  we  should  take  up  each  of  these  complaints, 
and  we  shall  therefore  notice  only  those  of  most  merit. 

A  witness  for  the  State  had  been  cross-examined 
by  defendants'  counsel  upon  the  subject  of  the  de- 
ceased carrying  a  revolver  upon  his  person,  and  an 
unfavorable  inference  was  sought  to  be  created  by 
such  fact.  The  prosecuting  attorney,  on  redirect  ex- 
amination, asked  the  witness  if  he  knew  why  the  de- 
ceased carried  a  gun.  No  objection  was  made  to  this 
question,  but  when  the  witness  answered  that  the  de- 
ceased said  he  carried  it  to  practice  target  shooting 
and  that  he  was  ambitious  to  become  a  good  shot,  the 
defendants  then  objected  to  the  testimony  and  asked 
that  it  be  stricken  out  for  the  reason  that  it  was  in- 
competent, irrelevant  and  inunaterial.  The  court  re- 
fused to  strike  out  the  answer,  and  appellants  assign 
error  in  such  ruling. 

It  is  competent  for  the  accused,  in  a  homicide  case, 
to  prove  why  he  was  carrying  a  weapon  at  the  time 
of  the  encounter,  in  order  to  negative  a  criminal  pur- 
pose. [State  V.  Kretschmar,  232  Mo.  29.]  But  it 
would  not  be  competent  to  prove  such  fact  by  state- 
ments made  by  the  defendant  when  he  was  not  under 
oath,  and  we  have  been  unable  to  find  any  exception 
to  the  rule  against  hearsay  which  would  make  Ketch- 
ePs  statements  competent  as  to  why  he  carried  a 
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weapon.  However,  the  ruling  of  the  court  cannot  be 
hejd  prejudicial  error,  for  two  reasons : 

First:  The  defendants  did  not  object  to  the  evi- 
dence for  the  reason  that  it  was  hearsay,  and  a  gen- 
eral objection  was  not  sufficient  to  direct  the  attention 
of  the  court  to  such  ground  of  incompetency.  [State 
V.  Pyles,  206  Mo.  1.  c.  632.] 

Second:  The  fact  had  been  brought  out  by  the 
defendants,  on  the  cross-examination  of  the  State's 
witnesses,  that  the  deceased  had  been  carrying  the 
same  revolver  around  there  and  shooting  with  it  be- 
fore the  difficulty  with  the  defendants.  Therefore  the 
answer  asked  to  be  stricken  out  was  merely  a  restate- 
ment of  the  same  matter  brought  out  by  defendants, 
and  we  are  unable  to  see  how  they  could  have  been 
prejudiced  by  such  testimony. 

The  defendants  offered  in  evidence  a  certified  copy 
of  a  judgment  of  conviction  rendered  by  a  police  court 
in  the  State  of  Montana,  against  Ketchel,  for  the  of- 
fense of  cruelty  to  animals,  which,  upon  objection  by 
the  State,  the  court  excluded.  The  State  offered  evi- 
dence tending  to  prove  Ketchel's  good  character  for 
morality  at  Springfield,  where  he  had  resided  for 
about  two  months,  which  evidence  the  court  admitted 
over  defendants'  objection,  and  appellants  now  com- 
plain of  both  of  said  rulings. 

When  a  dying  declaration  is  admitted  in  evidence, 
the  credibility  of  the  declarant  may  be  attacked  and 
sustained  as  in  the  case  of  a  living  witness.  Under 
this  rule  it  was  competent  for  the  defendants  to  at- 
tack Ketchel's  reputation  and  for  the  State  in  turn 
to  sustain  it.  A  witness  may  be  impeached  by  proving 
that  he  was  convicted  of  a  criminal  offense.  The  pur- 
ported transcript  of  the  judgment  offered  in  evidence 
was  certified  under  the  hand  and  seal  of  the  police 
judge.  There  was  no  showing  that  the  police  judge 
was  ex-officio  clerk  of  his  court,  nor  was  there  other 
authentication  of  the  judgment.    The  transcript  of  the 
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judgment  was  not  authenticated  in  accordance  with 
the  requirements  of  the  State  or  Federal  statutes,  and 
the  court  did  not  err  in  excluding  it.  [Section  6331, 
Revised  Statutes  1909;  Section  905,  vol.  3,  p.  3711;  Re- 
vised Statutes  of  Missouri  1909  (Sec.  905,  U.  S.  Com- 
piled Statutes  1901);  Stevens  v.  Oliver,  200  Mo.  492; 
State  V.  Foreman,  121  Mo.  App.  502;  Crone  v.  Daw- 
son, 19  Mo.  App.  214.] 

The  defendants'  testimony  tending  to  prove  that 
Ketchel  was  a  prize  fighter  and  the  assault  upon  Goldie 
Smith,  was  such  an  attack  upon  his  character  as  au- 
thorized the  State  to  introduce  testimony  of  his  good 
moral  character  in  support  of  his  credibility.  [State 
V.  Lovitt,  243  Mo.  510;  State  v.  Speritus,  191  Mo.  24; 
State  V.  Jones,  191  Mo.  653;  Underhill  on  Criminal 
Evidence  (2  Ed.),  sec.  418.] 

VI.  It  is  contended  that  the  court  erred  in  admit- 
ting the  alleged  dying  declaration  in  evideuQe,  for  the 
reason  that  it  was  not  shown  by  the  testimony  that 
the  declaration  was  made  under  the  belief  of  impend- 
ing death. 

It  was  in  evidence  that  the  deceased  was  shot 
through  the  lung  and  that  the  blood  commenced  flow- 
ing into  the  pleural  cavity  immediately,  thereby  mak- 
ing his  breathing  diflScult.  That  when  wounded,  de- 
ceased did  not  go  outside  of  the  house  to  give  the 
alarm,  but  ran  to  his  bed  and  did  not  leave  it  until 
removed  by  others.  That  his  condition  continually 
grew  worse  and  he  was  suffering  great  pain  and  was 
groamng.  That  he  said  he  could  tell  from  his  breath- 
ing that  he  was  shot  through  the  lung,  and  repeatedly 
stated,  '*I  guess  they  have  got  me."  These  facts  and 
others  detailed  by  the  witnesses  proved  that  the  de- 
clarant believed  he  was  fatally  wounded  and  that  he 
was  conscious  of  the  near  approach  of  death.  All  the 
requirements  of  the  law  as  to  the  admissibility  of  a 
dying  declaration  were  met  by  the  facts  and  circum- 
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stances  in  evidence,  and  we  hold  the  conrt  did  not 
err  in  admittiog  it.  [State  v.  Lovell,  235  Mo.  343; 
State  V.  Gow,  235  Mo.  307 ;  State  v.  Kelleher,  201  Mo. 
614.] 

Vn.  Defendants  requested  the  court  to  instruct 
the  jury  upon  certain  questions  of  law,  including  the 
law  upon  dying  declarations,  and  they  now  complain 
that  the  court  failed  to  instruct  upon  the  subject  of 
such  testimony. 

This  court  has  held  it  error  to  instruct  that  a  dying 
declaration  is  entitled  to  the  same  credibility  as  if  the 
declarant  had  been  examined  under  oath  as  a  witness 
and  testified  in  court  to  the  same  facts.  [State  v. 
McCanon,  51  Mo.  160;  State  v.  Vansant,  80  Mo.  67.] 
On  the  other  hand,  it  was  held  in  the  case  of  State  v. 
Reed,  137  Mo.  125,  that  the  court  did  not  err  in  refus- 
ing an  instruction  asked  by  the  defendant  telling  the 
jury  that  such  declarations  were  not  entitled  to  the 
same  weight  as  the  testimony  of  the  declarant,  were 
he  a  witness  testifying  in  court.  It  was  further  held 
in  the  Reed  case  that  such  an  instruction  would  have 
been  objectionable  as  a  comment  upon  the  evidence. 
Under  these  authorities  the  court  properly  refused  to 
give  the  instruction  requested. 

VIII.  Many  errors  are  assigned  to  the  giving  of 
instructions  for  the  State.  The  main  complaints  are 
lodged  against  instructions  numbered  2,  6,  7,  14  and 
15. 

Number  2  is  attacked  upon  the  ground  that  it  does 
not  define  the  adverbial  terms  ^'feloniously,'*  ''wilful- 
ly,'* "deliberately,'*  etc.,  and  because  it  does  not  sub- 
mit to  the  jury  the  question  whether  or  not  the  defend- 
ant Dipley  "feloniously,  wilfully,"  etc.,  shot  the  de- 
ceased. 

The  words  referred  to  were  properly  defined  in 
instruction  numbered  5,  and  it  was  not  necessary  to 
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define  them  in  each  instruction  in  which  they  were 
used.    [State  v.  Renfrew,  111  Mo.  589.] 

The  second  complaint  as  to  said  instruction  num- 
bered 2  is  not  borne  out  by  the  facts  in  the  record. 
The  instruction,  in  form,  is  in  accord  with  approved 
precedents  of  this  court. 

Instructions  numbered  6  and  7  are  criticized  be- 
cause of  the  use  therein  of  the  words  *' without  suffi- 
cient reason,  cause,  justification  or  excuse,*'  and  '* law- 
ful provocation,**  without  defining  them. 

In  instruction  numbered  7  the  court  correctly  told 
the  jury  that  the  assault  upon  Goldie  Smith  the  day 
before  the  homicide,  and  the  defendant  Dipley*s 
knowledge  of  that  fact,  would  not  furnish  a  sufficient 
cause  or  provocation  to  reduce  the  killing  to  murder 
in  the  second  degree.  And  as  there  was  no  evidence 
of  such  just  cause  of  provocation  as  would  reduce  the 
grade  of  the  crime,  a  failure  to  define  said  terms  was 
not  error.  [State  v.  Ellis,  74  Mo.  207;  State  v.  Grant, 
152  Mo.  57.] 

Instruction  numbered  6  is  substantially  a  copy  of 
an  instruction  approved  by  this  court  in  the  case  of 
State  V.  Cushenberry,  157  Mo.  168,  and  number  7  is  in 
accord  with  the  law  as  declared  in  the  cases  of  State 
V.  Ellis  and  State  v.  Grant,  supra. 

Instruction  numbered  14  contains  the  principle  of 
the  law  of  homicide  that  if  the  defendant  Dipley  volun- 
tarily sought,  provoked  or  invited  the  difficulty  with 
the  felonious  intention  of  killing  Ketchel  or  of  doing 
him  some  great  bodily  harm,  then  he  could  not  avail 
himself  of  the  law  of  self-defense.  Complaint  is  made 
both  as  to  the  form  of  this  instruction  and  that  there 
was  no  evidence  on  which  to  base  it. 

The  instruction  is  unobjectionable  in  form.  [State 
V.  Bailey,  190  Mo.  257.]  Without  repeating  the  testi- 
mony bearing  upon  this  subject,  already  set  forth  in 
the  statement  of  facts  herein,  it  is  sufficient  to  say 
that  in  our  opinion  the  court  was  fully  warranted  in 
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giving  this  instruction.     [State  v.  Kretschmar,  232 
Mo.  29.] 

IX.  Thirty-six  instructions  were  asked  by  the  de- 
fendants and  refused  by  the  court.  Proper  instruc- 
tions were  given  to  the  jury  upon  every  question  of 
law  necessary  for  their  information,  and  it  is  well  set- 
tled that  when  correct  instructions  are  given  it  is  not 
error  to  refuse  others,  though  they  correctly  declare 
the  law.  [State  v.  DriscoU,  235  Mo.  377 ;  State  v.  Gow, 
235  Mo.  307;  State  v.  Sharp,  233  Mo.  269.] 

X.  It  is  finally  urged  as  error  that  counsel  for 
the  State  made  improper  and  prejudicial  remarks  in 
the  argument  of  the  case  to  the  jury.  Mr.  Haynes, 
counsel  for  the  State,  in  his  argument,  addressing  a 
juror  by  name,  said:  '*Mr.  Barnard,  it  is  not  the  first 
time  in  your  knowledge  that  an  unsuspecting  victim 
was  placed  at  a  door  or  window  where  he  could  be 
shot;  you  know  of  a  case  where  a  man  was  placed  at 
a  window  and  foully  assassinated.''  Upon  objection 
by  counsel  for  defendants  the  court  said  the  remarks 
were  improper  and  admonished  counsel  to  keep  within 
the  record.  The  defendants  objected  and  saved  their 
exceptions.  While  the  remarks  of  Mr.  Haynes  were 
highly  improper,  yet,  as  the  court  promptly  so  char- 
acterized them  in  the  hearing  of  the  jury  and  ad- 
monished counsel  to  keep  withiil  the  record,  we  are 
of  opinion  that,  considered  in  connection  with  the 
corrective  action  of  the  court,  they  were  not  preju- 
dicial to  the  substantial  rights  of  the  defendants  and 
a  reversal  of  the  judgment  would  not  be  warranted  on 
that  ground. 

The  other  remark  complained  of,  to  the  effect  that 
the  eyes  of  the  people  of  Webster  county  and  of  the 
United  States  were  upon  the  jury  to  see  if  they  were 
going  to  do  their  duty  and  convict  the  defendants,  was 
a  mere  rhetorical  appeal  to  the  jury  such  as  is  corn- 
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monly  made  in  the  trial  of  criminal  cases.  The  court 
admonished  counsel  that  the  remarks  were  improper 
and  that  he  must  keep  within  the  record.  Without 
passing  upon  the  question  as  to  whether  such  admoni- 
tion was  deserved,  we  have  no  hesitancy  in  holding 
that  the  remark  did  not  constitute  reversible  error. 
After  a  painstaking  examination  of  the  long  rec- 
ord in  this  case  and  the  numerous  errors  assigned,  we 
have  reached  the  conclusion  that  as  to  appellant  Wal- 
ter Dipley  the  record  is  free  from  prejudicial  error 
and  the  judgment  is  accordingly  affirmed.  As  to  ap- 
pellant Goldie  Smith,  for  the  reasons  heretofore  stated, 
the  judgment  is  reversed  and  the  appellant  Goldie 
Smith  is  discharged.  Ferriss,  P.  J.,  and  Brown,  J., 
concur. 


THE  STATE  v.  TURNER  WILSON,  Appellant. 


Division   Two,    May   9,    1912. 

1.  HOMICIDE:  8eif-Defen8e:  Withdrawal  from  Combat:  Evi- 
dence: Question  for  Jury.  In  this  prosecution  for  murder, 
where  there  was  substantial  evidence  tending  to  show  that 
defendant  struck  deceased  with  a  rock  and  then  ran.  that 
deceased  followed  the  defendant  and  attacked  him,  and  that 
the  defendant  then  shot  and  killed  deceased,  the  good  faith 
of  the  defendant  In  withdrawing  and  the  consequent  revival 
of  his  right  of  self-defense  became  a  question  for  the  Jury. 

2.  MANSLAUGHTER:  Second  Degree:  instruction.  When  there 
was  substantial  evidence  tending  to  show  that  defendant 
struck  deceased  with  a  rock  and  ran;  that  the  deceased  pur- 
sued the  defendant  through  a  crowd  and  into  a  crowded  street; 
that  he  held  in  his  hand  a  piece  of  brick  or  stone;   that  he 
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overtook  the  defendant,  who  had  fled  until  checked  by  some 
stands  and  the  crowd;  that  he  seized  the  defendant  by  the 
shoulder  or  around  the  neck  and  struck  at  defendant's  head 
with  the  weapon  he  carried;  that  by  reason  of  the  fact  that 
the  defendant  "ducked"  toward  deceased  the  latter's  arm  or 
wrist  struck  the  defendant  and  the  brick  fell  from  his  hand; 
and  that  it  was  after  deceased  had  thus  accidentally  disarmed 
himself  the  fatal  shots  were  fired — when  there  was  such  evi- 
dence the  trial  court  should  have  instructed  on  manslaughter 
in  the  second  degree  as  defined  by  Sec.  4461,  R.  S.  1909,  which 
reads:  "Every  person  who  shall  unnecessarily  kill  another, 
either  while  resisting  an  attempt  by  such  other  person  to 
commit  any  felony,  or  do  any  other  unlawful  act  after  such 
attempt  shall  have  failed,  shall  be  deemed  guilty  of  man- 
slaughter in  the  second  degree." 

8.  MANSLAUGHTER:  Provocation:  Previous  Malice:  Question 
for  Jury:  Instructions.  An  instruction  on  manslaughter  in 
the  fourth  degree  should  be  given  when  there  is  substantial 
evidence  of  provocation,  despite  the  fact  that  there  is  evidence 
that  the  defendant  had  previously  threatened  the  deceased 
and  the  further  fact  that  the  killing  was  done  with  a  deadly 
weapon.  In  such  case  the  existence  of  previous  malice  or 
a  deliberate  purpose  to  kill,  such  as  would  cause  the  provoca- 
tion to  be  disregarded,  must  be  ascertained  by  the  jury,  not  by 
the  court 

4.  INSTRUCTIONS:  On  All  Theories  Supported  by  Substantial 
Evidence.  Courts  cannot  confine  their  instructions  to  those 
theories  in  support  of  which  the  evidence  preponderates.  It 
is  their  duty  to  instruct  upon  every  theory  supported  by  sub- 
stantial evidence. 


Appeal  from  Daviess  Circuit  Court. — Hon.  A.  B. 
Davis,  Judge. 

Beveksed  and  bemanded. 

A.  G.  Knight  and  Dudley  S  Selby  for  appellani 

(1)  Where  a  defendant  withdraws  from  a  conflict 
in  good  faith,  begun  by  him,  intending  to  abandon  it, 
his  right  of  self-defense  will  revive  notwithstanding 
he  may  have  begun  the  conflict   with  a  felonious,  or 
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even  a  murderous,  intent.  And  where,  after  such  with- 
drawal, in  a  subsequent  encounter  between  deceased 
and  defendant,  deceased  inflicts  blows  upon  defendant, 
snch  blow  or  an  assault  of  any  kind  upon  the  person, 
funiishes  the  lawful  provocation,  which  in  every  in- 
stance reduces  the  homicide  to  manslaughter.  State 
V.  Heath,  221  Mo.  588;  State  v.  Cable,  117  Mo.  380; 
State  V.  Lockett,  168  Mo.  489;  State  v.  Partlow,  90  Mo. 
608;  State  v.  Weekly,  178  Mo.  413;  State  v.  Wensell, 
96  Mo.  137.  It  is  a  question  for  the  jury  to  decide, 
whether  the  defendant  withdrew  in  good  faith  from  the 
conflict,  and  likewise  a  question  for  their  decision, 
whether  there  was  lawful  provocation,  sufficient 
to  excite  a  passion  to  reduce  the  homicide  to  man- 
slaughter, and  the  testimony  of  the  defendant  alone 
furnishes  a  basis  for  an  instruction  on  manslaughter 
in  the  fourth  degree,  and  its  refusal  would  constitute 
error.  State  v.  Heath,  221  Mo.  588;  State  v.  Darling, 
199  Mo.  169;  State  v.  Sebastian,  215  Mo.  80;  State  v. 
Banks,  73  Mo.  592;  State  v.  Wensell,  98  Mo.  137.  The 
provocation  necessary  to  arouse  the  heat  of  passion 
which  would  result  in  reducing  the  crime  to  manslaugh- 
ter may  be  an  assault,  or  any  sort  of  persoilal  vio- 
lence. A  provocation  consisting  of  personal  violence  is 
sufBcient.  State  v.  Heath,  221  Mo.  588;  1  East's  Pleas 
of  the  Crown,  233;  4  Blackstone's  Com.,  201;  State 
V.  Wieners,  66  Mo.  13 ;  State  v.  Starr,  38  Mo.  271 ;  State 
V.  Branstetter,  65  Mo.  149;  State  v.  Hill,  69  Mo.  451; 
State  V.  Elliott,  98  Mo.  150;  State  v.  Gartrell,  171  Mo. 
516;  State  v.  Sebastian,  215  Mo.  58. 

Elliott  W.  Major,  Attorney-General,  and  Camp- 
hell  Cummwgs,  Assistant  Attorney-General,  for  the 
State. 

(1)  Was  it  error  for  the  court  to  fail  to  give  an 
instruction  for  manslaughter  in  the  fourth  degree  un- 
der section  4468,  Revised  Statutes  1909?  According  to 
appellant's  evidence,  while  he  was  standing  at  the 
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comer  at  the  telephone  pole,  deceased  came  along  and 
gave  him  a  shove,  which  was  coupled  with  insulting 
words;  that  thereupon,  all  the  wrongs  deceased  had 
done  him  in  regard  to  the  former's  relations  with  the 
latter 's  wife,  flashed  in  his  mind,  and  he  looked  for 
the  deceased,  and,  on  discerning  him  in  front  of  the 
**keg  game,'*  where  he  was  standing  watching  it,  ap- 
pellant stooped  and  picked  up  two  half  bricks,  or  rocks, 
he  doesn^t  know  which,  started  to  throw  one  at  ap- 
pellant, and  his  arm  being  caught  or  knocked,  he  thre.v 
the  other  and  hit  deceased  in  the  back  of  the  head.  H  3 
had  testified  on  cross-examination  that  he  had  his 
mind  made  up  Before  that  time  to  shoot  deceased  if 
he  caused  him  any  trouble  that  day.  He  further  testi- 
fied that  deceased  stooped  and  picked  up,  presumably 
the  brick,  or  rock,  with  which  he  was  hit,  and  started 
for  him;  that  '*It  seemed  like  something  came  over 
him,  he  wanted  to  get  away  from  there;''  that  he  ran 
to  the  east  side  of  the  street  and  stopped  '*as  it  was 
about  as  far  as  it  seemed  he  could  go;"  that  he  coukl 
have  crowded  through,  but  he  didn't  want  to  run  over 
anybody  to  do  it;"  that  the  deceased,  on  coming  up 
to  him,  took  hold  of  him  with  one  hand  and  struck  at 
him  with  the  other,  the  blow  falling  upon  his  shoulder ; 
that  that  part  of  the  deceased 's  arm  between  the  elbow 
and  the  wrist  fell  upon  his  shoulder,  and,  as  it  struck 
his  shoulder,  something  that  had  been  in  deceased's 
hand  fell  to  the  ground;  that  thereafter  he  pulled  his 
gun  and  shot.  Manslaughter  in  the  fourth  degree  has 
been  defined,  under  the  above  statute,  by  our  courts. 
21  Cyc.  736,  737;  State  v.  O'Hara,  92  Mo.  59;  State  v. 
Jones,  79  Mo.  441;  State  v.  Ellis,  74  Mo.  207;  State  v. 
Holme,  54  Mo.  143;  State  v.  Gassert,  4  Mo.  App.  44; 
State  V.  Sharp,  233  Mo.  269;  State  v.  McKenzie,  228 
Mo.  385;  State  v.  Sebastian,  215  Mo.  58;  State  v.  Dar- 
ling,  199  Mo.  168;  State  v.  Todd,  194  Mo.  377;  State 
V.  Weakly,  178  Mo.  413;  State  v.  McKenzie,  177  Mo. 
699;  State  v.  Gartrell,  171  Mo.  489;  State  v.  Reed,  1&4 
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Mo.  122;  State  v.  Meadows,  156  Mo.  110;  State  v. 
Heath,  237  Mo.  255;  State  v.  Gordon,  191  Mo.  114; 
State  V.  Ashcraft,  170  Mo.  409;  State  v.  Diller,  170 
Mo.  1;  State  v.  Smnpter,  153  Mo.  436;  State  v.  Gar- 
rison, 147  Mo.  548;  State  v.  Kindred,  148  Mo.  270; 
State  V.  Bowles,  146  Mo.  6;  State  v.  Rose,  142  Mo.  418; 
State  V.  Reed,  137  Mo.  125;  State  v.  Hermann,  117  Mo. 
637;  State  v.  Bulling,  105  Mo.  204;  State  v.  Brown,  64 
Mo.  367;  21  Cyc.  737,  738;  State  v.  Bates,  239  Mo.  507; 
Stephenson  v.  U.  S.,  162  U.  S.  320.  The  sufficiency  of 
the  provocation  to  excuse  or  extenuate  murder  is  gen- 
erally a  question  of  law.  21  Cyc.  1028 ;  State  v.  Heath, 
221  Mo.  565:  State  v.  Howard,  102  Mo.  142;  State  v. 
Elkins,  101  Mo.  344;  State  v.  Berkley,  92  Mo.  41;  State 
V.  Partlow,  90  Mo.  608;  State  v.  Ellis,  74  Mo.  207 ;  State 
V.  Packwood,  26  Mo.  340;  State  v.  Jones,  20  Mo.  58; 
State  V.  Dunn,  18  Mo.  419.  Whether  such  provocation 
or  heat  of  passion  existed  in  the  particular  case  is  one 
of  fact.  21  Cyc.  1028;  State  v.  Hanson,  231  Mo.  14; 
State  V.  Heath,  221  Mo.  565;  State  v.  Ellis,  74  Mo. 
207.  The  Cyc.  lays  down  as  a  better  rule  that  the  ques- 
tion of  reasonable  cooling  time  is  for  the  jury.  21 
Cyc.  1028;  1  Wharton's  Crim.  Law  (10  Ed.),  sec.  480; 
2  Bishop's  New  Cr.  Law  (8  Ed.),  sees.  711,  712;  State 
V.  Wood,  97  Mo.  31.  Under  our  cases  the  words  "le- 
gal," "lawftd,"  "adequate"  and  "reasonable  prov- 
ocation" are  synonomous.  State  v.  McKenzie,  177 
Mo.  6w99;  State  v.  Berkley,  109  Mo.  667;  State  v.  Bull- 
ing, 105  Mo.  204.  Whether  or  not  the  brick  or  rock 
used  was  a  deadly  weapon  is  shown  by  the  kind  and 
effect  of  the  wound  inflicted  with  it,  which  showed  an 
intention  to  do  serious  bodily  harm.  State  v.  Bowles, 
146  Mo.  6.  Some  of  our  cases  seem  to  recognize  an 
excited  state  of  mind  produced  by  some  lawful  provo- 
cation, such  as  a  blow,  or  an  assault  of  any  kind  upon 
the  person.  State  v.  Todd,  194  Mo.  377;  State  v.  Mc- 
Kenzie, 177  Mo.  699;  State  v.  Pollard,  139  Mo.  220; 
State  V.  Ellis,  74  Mo.  207;  State  v.  Branstetter,  65  Mo. 
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149;  State  v.  Starr,  38  Mo.  277.  In  one  case,  at  least,  the 
court  has  recognized  the  heat  of  passion,  engendered 
by  the  wrongful  removal  of  defendant's  fence.  State 
V.  Mathews,  148  Mo.  185.  On  the  other  hand,  our  court 
has  held  in  a  number  of  cases,  that  the  lawful  provo- 
cation must  consist  of  some  personal  violence,  and 
unless  it  amounts  to  personal  violence  or  injury  to  the 
defendant,  it  cannot  avail.  State  v.  Gartrell,  171  Mo. 
489;  State  v.  Sumpter,  153  Mo.  436;  State  v.  Goddard, 
162  Mo.  198;  State  v.  Meadow,  156  Mo.  110;  State  v. 
Smith,  114  Mo.  407;  State  v.  McKenzie,  228  Mo.  385; 
State  V.  Sneed,  91  Mo.  552;  State  v.  Barrett,  240  Mo. 
161;  State  V.  Reed,  454  Mo.  122;  21  Cyc.  741,  743,  746- 
49;  State  v.  Kloss,  117  Mo.  591;  State  v.  Baker,  146 
Mo.  591;  State  v.  Lewis,  118  Mo.  79;  State 
V.  Wilson,  98  Mo.  440;  State  v.  Davidson,  95  Mo. 
155;  State  v.  Partlow,  90  Mo.  608;  State  v. 
Gihnore,  95  Mo.  554;  State  v.  Dunn,  80  Mo.  681; 
State  V.  Snell,  78  Mo.  240;  State  v.  Christian,  66  Mo. 
138 ;  Strong  v.  State,  85  Ark.  536 ;  Armsworthy  v.  State, 
49  Tex.  Cr.  622.  (2)  Where  malice  was  harbored  by 
the  accused  against  the  deceased,  and  a  trivial  provo- 
cation was  received  by  the  accused,  such  provocation 
is  to  be  disregarded  unless  it  is  shown  that  the  mur- 
derous purpose  was  abandoned  before  the  homicidal 
act  was  committed;  the  presumption  in  such  case  be- 
ing that  the  killing  was  induced  by  the  malice  and  not 
by  the  passion  produced  by  the  provocation.  State  v. 
Dettmer,  124  Mo.  426.  We  submit  that  there  is  no 
evidence  of  a  withdrawal  by  appellant.  State  v.  Heath, 
237  Mo.  255;  1  Wharton's  Grim.  Law,  sec.  486;  Me- 
Clain's  Grim.  Law,  sec.  310. 

BLAIR,  C. — Having  been  convicted  in  the  circuit 
court  of  Daviess  county  of  murder  in  the  second  de- 
gree and  sentenced  to  twenty-five  years  in  the  peni- 
tentiary defendant  appealed. 
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The  deceased,  Alonzo  Dagger,  and  the  defendant, 
Turner  Wilson,  had  lived  some  years  in  the  town  of 
Coffey,  Daviess  comity,  but  about  a  year  prior  to  the 
lolling  defendant  had  moved  away,  and  in  May,  1910, 
took  up  his  residence  in  Oilman  City,  some  six  or  seven 
miles  from  Coffey.  On  August  16  and  17,  1910,  a  pic- 
nic or  street  fair  was  in  progress  in  Coffey  and  both 
defendant  and  deceased  were  in  attendance.  It  ap- 
peared from  the  testimony  that  bad  blood  had  existed 
between  the  two  by  reason  of  defendant's  belief  (ap- 
parently well  grounded)  that  illicit  relations  existed 
between  deceased  and  defendant's  wife.  The  evidence 
tended  to  show  that  defendant  had  made  threats  of 
violence  against  deceased,  some  remote  and  some  more 
recent.  On  the  day  of  the  tragedy  there  was  a  large 
crowd  in  Coffey.  Near  the  intersection  of  the  two  prin- 
cipal streets  the  usual  stands  had  been  erected  close 
to  the  sidewalks  leading  from  the  crossing  and  south 
of  the  intersection  mentioned,  and  on  the  west  side 
of  the  street  running  north  and  south,  close  to  the  side- 
walk, was  a  lemonade  stand,  and  south  of  it  there  was 
what  is  designated  as  a  keg  stand,  a  passageway  be- 
tween the  two  leading  from  the  sidewalk  eastward 
into  the  street.  Across  on  the  east  side  of  the  street 
were  several  other  stands,  among  which  was  one  re- 
ferred to  by  the  witnesses  as  the  peanut  stand.  It  was 
small  and  stood  opposite  the  keg  stand.  Other  stands 
were  north  and  south  of  it  respectively.  About  these 
stands  and  others  and  in  the  street  between,  on  August 
17th,  crowds  were  collected,  making  purchases,  indulg- 
ing in  various  amusements  or  engaged  in  conversation. 
About  two  p.  m.  deceased  was  standing  near  the  west 
side  of  the  keg  stand  and  about  ten  feet  south  of  its 
northwest  corner  when  defendant,  who  had  been  ob- 
served a  few  moments  before  at  the  southwest  comer 
of  the  street  intersection  standing  beside  a  telephone 
pole  at  that  point  where  he  picked  up  something,  was 
seen  to  have  advanced  to  a  point  about  eight  feet  from 
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deceased  at  whom  he  attempted  to  throw  a  piece  of 
brick.  A  bystander  struck  defendant's  hand  or  arm 
and  the  brick  fell  to  the  ground  but  defendant  imme- 
diately took  another  like  object  from  his  left  hand  and 
this  time  threw  and  struck  deceased,  whose  back  was 
partially  turned  and  who  was  apparently  oblivious  of 
what  was  transpiring.  The  missile  made  a  wound  near 
the  base  of  deceased's  skull  concerning  the  seriousness 
of  which  the  physicians  disagreed  somewhat,  but  it  is 
clear  from  their  testimony  that  it  was  not  regarded 
as  a  fatal  wound.  Deceased  was  not  knocked  down 
by  this  blow  but  it  caused  him,  to  use  the  language  of 
some  of  the  witnesses,  to  ''stoop"  or  **duck'*  for- 
ward, and  there  is  some  evidence  he  was  heard  to 
groan.  He  immediately  recovered  himself,  turned  and 
saw  and  started  for  defendant,  who  thereupon  ran  east- 
ward between  the  lemonade  and  keg  stands  and  thence 
into  the  street,  pursued  by  deceased.  The  witnesses 
all  agree  that  when  deceased  turned,  after  being  struck 
as  stated,  and  started  running  up  the  sidewalk  after 
defendant,  the  latter  turned  and  ran  from  him  into  the 
street.  There  are  some  discrepancies  as  to  the  rate 
of  speed  at  which  pursued  and  pursuer  proceeded  and 
some  differences  of  opinion  as  to  what  effect  the  blow 
deceased  had  received  seemed  to  have  upon  his  pow- 
ers of  locomotion,  as  well  as  to  whether  defendant 
stopped  before  deceasd  overtook  him  and  at  what  point 
defendant  first  attempted  to  draw  his  pistol. 

James  Wright  testified  that  he  saw  defendant  *  *  run 
out  into  the  middle  of  the  street  like,  and  Mr.  Dugger 
after  him,  and  Wilson  (defendant)  kind  of  stopped 
and  Mr.  Dugger  caught  up  with  him  and  they  clinched 
and  in  just  a  second  or  two"  he  heard  a  shot;  that 
deceased  then  broke  loose  from  defendant  **and  raised 
right  up  this  way  (illustrating)  and  threw  his  hands 
right  up  this  way  and  kind  of  crow-hopped  back  from 
him  just  this  way"  and  defendant  fired  a  second  shot. 
On  cross-examination  this  witness  stated  that  the  first 
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he  saw  of  defendant  he  was  running  into  the  street  with 
deceased  in  pursuit,  that  deceased  caught  up  with  him 
and  they  grappled  and  began  struggling,  turning 
around ;  that  he  did  not  see  deceased  strike  defendant 
or  try  to  do  so.  He  further  stated  (and  there  is  no 
dispute  on  the  point)  that  deceased  was  larger  than 
defendant  and  could  have  borne  him  down  with  his 
weight  but  witness  did  not  see  him  attempt  to  do  so. 
This  witness  was  about  sixty  feet  distant  from  the 
point  where  tlie  first  shot  was  fired  and  testified  that 
there  waa  a  crowd  around  the  men  which  prevented 
him  from  seeing  all  that  happened. 

James  Stith  testified  that  deceased,  after  being 
struck  by  the  missile  thrown  by  defendant,  **  pulled  his 
hat  over  his  head  and  struck  up  the  walk  after"  de- 
fendant who  ran  out  between  the  stands  into  the  street 
and  witness  stepped  aside  to  let  deceased,  who  was  pur- 
suing defendant,  pass  through  after  him.  As  defend- 
ant ran  he  looked  back  and  when  he  saw  deceased  com- 
ing he  put  his  hand  in  his  pocket  and  went  on  and  de- 
ceased **ran  up  to  him  and  threw  his  arm  over  him 
that  way  (indicating)  and  Wilson  looked  as  though 
he  ducked  down  like  that,  and  when  he  did  that"  wit- 
ness heard  the  report  of  the  revolver  but  couldn't  see 
the  men.  Deceased  then  straightened  up  and  witness 
saw  defendant  fire  a  second  shot.  Deceased  when  he 
caught  up  with  defendant,  tried  to  catch  him  or  **made 
a  kind  of  lick  or  swipe  at  him"  and  defendant  ** ducked 
to  escape  that  lick"  and  put  his  hand  against  deceased 
and  tried  to  push  him  away.  Witness  said  they  were 
''right  together"  and  there  was  ''rather  a  struggle, 
when  he  threw  his  hand  around  that  way"^  and  they 
"swung  around  a  little  bit  in  the  struggle"  until  de- 
fendant was  "more  on  the  north  than  he  was  right  at 
the  time  he  (deceased)  caught  up  with  him."  This  wit- 
ness also  testified  that  defendant  had  got  across  close 
to  the  little  peanut  stand  just  as  deceased  caught  him 
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and  was,  as  the  witness  recollected^  it,  going  along 
backward  at  that  moment. 

F.  M.  Miller,  who  was  within  two  or  three  feet 
of  deceased  and  defendant  when  the  first  shot  was 
fired,  testified  that  he  was  standing  near  the  peannt 
stand  and  heard  a  sound  as  of  some  hard  object  strik- 
ing a  board  and  then  saw  defendant  come  out  into  the 
street  **in  a  kind  of  a  trot  like,"  with  deceased  in 
pursuit;  when  defendant  reached  the  stands  across 
the  street  he  looked  around  and  checked  up  as  deceased 
caught  up  with  him. 

Cross-examination:  **Q.  Dugger  outran  him  and 
caught  him!  A.  He  (defendant)  kind  of  stopped  when 
he  came  to  those  stands.  Q.  He  ran  up  into  the  stand? 
A.  Not  right  up  to  them  but  near  them.  Q.  Which 
hand  did  he  catch  him  with!  A.  Of  course,  you  spoke 
— ^he  throwed  his  right  hand  or  left  hand  over  his 
shoulder.  Q.  Around  his  neck!  A.  It  just  went  kind 
of  raised  over  his  shoulder,  down  just  that  way.  Q. 
Show  it  on  me!  A.  He  kind  of  ran  up  this  way  and 
fell  against  him  and  struck  over  him  like  that  (illus- 
trating on  counsel).  Q.  Struck  at  him  twice!  A.  He 
didn't  hit  him,  he  struck  over  him.  Q.  He  didn't  hit 
him  because  he  struck  over  him!  A.  Yes.  Q.  You  saw 
the  licks,  one,  two!  A.  Yes.  Q.  Striking  over  Mr. 
Wilson!  A.  Yes,  sir.  Q.  And  as  you  have  described 
it,  leaning  on  him!  A.  Yes,  sir.  Q.  And  Wilson  was 
stooped  down  somewhat!  A.  A  little  bit.  Q.  Any? 
A.  He  kind  of  hunkered  down  a  little.  Q.  And  this 
man  was  bent  over  him,  striking  him!  A.  Yes.  Q. 
And  struck  the  two  licks?  A.  Yes;  before  he  got  to 
him  he  kind  of  leaned  against  him  like;  he  didn't  have 
but  just  to  stoop.  Q.  He  had  his  weight  on  him  ap- 
parently! A.  Just  enough  to  stop  him,  you  know.  Q. 
And  he  struck  two  licks  with  his  right  hand!  A.  Yes. 
Q.  And  at  that  time  how  far  were  you  from  him !  A. 
About  two  and  a  half  feet.  Q.  And  you  saw  what  you 
are  describing  to  the  jury  and  think  you  are  telling  it 
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as  it  was,  as  you  saw  it!  A.  Yes,  sir.  Q.  As  Mr. 
Dugger  was  bending  over  this  m^n,  striking  at  him,  he 
was  above  him!  A.  He  would  be  just  like  I  would  be 
by  you;  he  just  came  over  that  way.  Q.  He  was  as 
much  taller  than  Wilson  as  you  would  be  than  me— or 
not;  wasn't  he!  A.  No,  I  don't  think  he  was.  Q.  How 
many  inches  taller  was  he  than  Wilson!  A.  I  don't 
think  over  four  or  five  inches.  Q.  You  didn't  think 
he  was  more  than  that!  A.  No,  I  don't  know  exactly. 
Q.  He  was  a  broad-shouldered  man!  A.  He  wasn't  so 
awful  broad.  Q.  Was  he  as  tall  as  you!  A.  No,  sir. 
Q.  How  tall  are  you!  A.  Six  feet  and  one  inch.  Q. 
Mr.  Wilson  here  was  right  by  that  peanut  stand  when 
Dugger  overtook  him  and  caught  up  with  him  and  put 
his  arm  over  his  head!  A.  He  wasn't  right  up  against 
him.  Q.  How  close  was  he  to  him!  A.  He  was  in 
probably  two  feet  of  him.  Q.  In  two  feet  of  this  pea- 
nut stand!  A.  Probably.  Q.  Mr.  Dugger  had  fol- 
lowed him  from  that  sidewalk  clear  across  the  street 
to  where  the  peanut  stand  was!  A.  Yes.  Q.  In  a 
run!  A.  They  were  not  running  very  fast,  just  kind 
of  trotting.  Q.  Not  running  a  foot  race  but  they  were 
both  running  kind  of  fast,  both  of  them  !  A.  They  were 
both  in  a  hurry,  yes.  Q.  When  Mr.  Dugger  was  strik- 
ing at  him,  Wilson  had  his  hand  in  his  pocket,  you 
think!  A.  Yes,  sir,  he  did.  Q.  And  tried  to  pull  his 
pistol  out  and  it  caught  in  the  pocket  or  something,  and 
he  grabbed  with  the  other  hand  and  released  it,  and 
shot,  one,  two,  just  as  quick  as  he  could  shoot!  A.  Yes, 
sir.  Q.  And  that  was  when  Mr.  Dugger  was  right 
practically  over  him!  A.  They  was  just  separated 
about  eighteen  inches.  Q.  Dugger  kind  of  jerked  back 
from  him  when  he  struck  these  licks  !  A.  When  Wilson 
got  his  gun  out  and  kind  of  turned  around,  they  both 
kind  of  gave  from  one  another,  Q.  Where  were  Dug- 
ger's  hands  at  the  time  Wilson  tried  to  get  the  pistol 
out  of  his  pocket!  A.  He  had  his  hands  over  his  head 
like  in  a  kind  of  a  little  scuffle  with  him.    Q.    They 
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clinched  there!  A.  Wilson  didn't  clinch  nothing.  Q. 
This  little  man  didn't  have  hold  of  him?  A.  No,  sir, 
he  didn't  have  hold  of  Dugger  at  all.  Q.  Dngger  was 
doing  all  the  holding  and  clinching?  A.  Yes,  as  I  told 
you  before.  Q.  When  he  got  the  pistol  out  he  shot 
one,  two,  as  quick  as  he  could?    A.  Yes.^^ 

On  recross-examination  Miller  further  testified: 
**Q.  You  say  that  when  Dugger  left  that  walk  he  went 
after  Wilson  just  as  a  man  trying  to  catch  another? 
A.  It  seemed  that  way.  Q.  And  that's  what  you  have 
said  all  the  time,  isn't  it?  A.  Yes,  sir.  Q.  And  of 
course,  after  these  two  licks  that  you  say  struck  him 
on  the  head,  but  you  don't  think  were  sufficient  to 
knock  him  down  or  knock  his  hat  off,  then  it  was  after 
that  that  Mr.  Wilson  got  his  pistol  out  of  his  pocket, 
wasn't  it?  A.  He  was  getting  it  out  all  at  the  same 
time,  about.  Q.  While  these  licks  were  being  struck? 
A.  Yes.  Q.  While  this  man  was  hitting  him  over  the 
neck  and  head?    A.  Yes,  sir.'^ 

Victor  Christopher  testified  that  he  saw  the  de- 
fendant throw  and  strike  deceased;  that  the  latter 
**kind  of  fell  over"  and  stepped  back  and  then  de- 
fendant got  off  the  walk  and  ran  past  the  witness  into 
the  street;  that  deceased  pursued  and  caught  defendant 
and  a  scuffle  ensued,  whereupon  defendant  drew  a  re- 
volver and  fired.  Witness  could  not  tell  whether  de- 
ceased had  anything  in  his  hand  because,  as  he  said, 
'*when  Dugger  had  hold  of  Wilson  his  back  was  done 
turned  southeast  of  me  a  little  bit,  and  they  were  scuff- 
ling, and  kind  of  weaving  backward  and  forward  a 
little  bit  there. '^  On  cross-examination  he  testified 
that  when  defendant  ran  into  the  street  deceased  pur- 
sued and  caught  him  and  took  hold  of  him  and  then 
he  saw  defendant  draw  a  pistol  and  fire.  Witness  saw 
no  blows,  but  could  not  say  none  were  struck.  The 
two  were  clinched  and  hence  he  could  not  tell  whether 
deceased  had  anything  in  his  hands. 
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J.  D.  Sevier  testified  that  he  saw  defendant  emerge 
from  the  crowd  on  the  west  side  of  the  street  with 
deceased  in  pursuit.  Defendant  stopped  in  the  street 
**and  looked  north  and  south  and  deceased  came  up 
and  threw  his  arms  over''  and  defendant  drew  his  re- 
volver, meeting  with  some  difficulty  in  doing  so,  and 
fired.  Deceased  had  nothing  in  his  hands  and  witness 
saw  his  hands  over  defendant's  ** shoulder,  kind  of  over 
his  head,  around  the  top  of  the  crown  of  his  head  that 
way. ' ' 

On  cross-examination  witness  said  that  when  de- 
ceased overtook  defendant  the  latter  who  had  been 
going  eastward  in  a  **sort  of  trot"  or  ** running  walk,'^ 
stopped  and  looked  north  and  south  **or  to  see  which 
way  he  could  go"  and  thereupon  deceased  **just  went 
up  kind  of  behind  him  and  folded  his  arms  kind  of 
over  his  head  that  way. "  Deceased  was  behind  defend- 
ant and  his  arms  were  locked  around  defendant's  head 
and  then  it  was  defendant  put  his  hand  in  his  pocket, 
drew  the  pistol  and  fired.  Witness  said  that  if  de- 
ceased struck  defendant  he  did  not  see  it. 

W.  S.  Underwood  testified  that  as  defendant  ran 
into  the  street  he  had  his  hand  in  his  pocket.  He 
checked  up  in  the  street,  and  deceased,  who  had  caught 
up,  **  started  to  put  his  arm  around  him,  and  laid  it 
on  his  shoulder  about  midway  between  his  elbow  and 
wrist"  and  then  the  first  shot  was  fired.  Witness  saw 
no  blows  and  no  struggle. 

Russell  Stewart  said  that  defendant  ran,  after 
throwing  the  missile  which  struck  deceased,  and  as 
he  passed  the  witness,  who  was  standing  in  the  street 
fourteen  to  sixteen  feet  from  the  sidewalk  and  east 
of  it,  he  (defendant)  saw  that  deceased  was  running 
after  him  and  then  he  put  his  hand  in  his  pocket.  De- 
fendant ran  on  east  several  feet,  attempting  to  draw 
his  pistol  in  the  meantime,  and  then  stopped  and  de- 
ceased, who  had  come  up  at  once,  threw  his  arms 
around  defendant,  and  defendant  fired. 
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M.  0.  Glaze  testified  that  he  saw  deceased  follow- 
ing defendant  out  into  the  street;  that  deceased  went 
on  beyond  defendant  and  to  a  position  north  of  him 
and  then  as  they  were  facing  each  other  the  first  shot 
was  fired.  This  witness  was  standing  some  twenty - 
five  or  thirty  feet  south  and  east  of  the  passway  be- 
tween the  keg  and  lemonade  stands.  He  thought  de- 
ceased was  in  front  of  defendant  as  they  ran  into  the 
street  and  saw  no  blows,  clinching  or  struggle.  The 
discrepancies  between  his  testimony  and  that  of  all 
the  other  witnesses  are  doubtless  due  to  the  highly 
nervous  state  he  was  in  as  the  result  of  a  protracted 
illness  from  which  he  was  just  recovering  and  which 
had  greatly  affected  him,  as  he  testified. 

The  evidence  for  the  State  further  tended  to  show 
that  the  first  shot  pierced  the  stomach  and  that  a  sec- 
ond shot,  fired  immediately  *'as  quick  as  a  man  could 
shoot,'*  struck  the  collar  bone  and  ranged  downward 
through  the  upper  part  of  the  lung.  At  the  next  effort 
to  fire  the  cartridge  did  not  explode  and  then  deceased 
moved  away  and  as  he  reached  the  street  crossing 
a  third  ball  struck  him  in  the  calf  of  the  leg.  Defend- 
ant followed,  fired  a  fourth  but  ineffectual  shot  and 
was  then  seized  and  disarmed  after  a  struggle  in  which, 
to  sum  it  up,  he  acted  like  a  wild  man.  There  was  also 
evidence  tending  to  show  that  the  blow  upon  the  head 
with  the  piece  of  brick  thrown  by  defendant  dazed  de- 
ceased so  that  he  ran  unsteadily  when  pursuing  de- 
fendant. The  wounds  inflicted  by  the  first  two  shots 
fired  were  both  of  fatal  character  and  from  their  ef- 
fects death  followed  in  a  few  hours. 

Such  is  the  character  of  the  evidence  for  the  State. 

On  the  part  of  the  defense  there  was  evidence 
tending  to  show  that  defendant  and  deceased  had 
both  lived  in  Coffey  during  the  six  or  seven  years 
prior  to  the  summer  of  1909;  that  defendant  found 
two  letters  written  by  deceased  to  defendant's  wife. 
The  discovery  of  the  first  of  these  in  the  summer  of 
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1909  brought  about  a  confession  by  the  wife  of  the 
existence  of  illicit  relations  between  her  and  deceased. 
Deceased's  son-in-law  began  negotiations  with  defend- 
ant  for  possession  of  this  first  letter  and  did  secure 
possession  of  it,  paying  defendant  a  hundred  dollars 
therefor.  The  letter  was  then  burned.  Defendant 
testified  that  his  wife  threatened  to  leave  him  unless 
he  agreed  to  dispose  of  the  letter  to  deceased's  son- 
in-law  and  that  he  did  so  because  of  her  threat  and 
gave  her  the  money  received  therefor.  Defendant 
declared  he  demanded  of  deceased  that  he  keep  away 
from  his  residence  and  deceased  agreed  to  do  so  but 
he  discovered  him  about  the  premises  several  times  at 
night  and  fouxid  a  second  letter  from  deceased,  in- 
tended  for  defendant's  wife,  in  which  a  meeting  was 
planned.  The  alleged  misconduct  of  deceased  and  de- 
fendant's wife  resulted  in  the  removal  of  defendant 
and  his  family  to  St.  Joseph  and  the  final  disintegra- 
tion of  the  family  establishment.  Defendant  in  May, 
1910,  went  to  Gilman,  a  few  miles  from  Coffey,  and 
began  the  erection  of  a  home  to  which  he  expected  to 
remove,  but  after  he  had  partially  carried  out  his 
plans  his  wife  (at  deceased's  solicitation,  defendant 
testified)  refused  to  live  with  him  any  longer.  There 
was  evidence  that  defendant's  domestic  troubles  had 
wrought  much  change  in  him  and  that  his  mind  had 
become  affected.  There  was  other  direct  evidence  of 
his  insanity  and  it  was  shown  that  his  father  and 
mother  were  both  insane  for  several  years  preceding 
their  deaths  and  that  a  brother  and  sister  of  defend- 
ant's father  also  were  insane. 

With  respect  to  the  circumstances  at  and  preced- 
ing the  time  the  first  two  shots  were  fired,  B.  F.  Stew- 
art testified  that  when  Dugger  was  struck  with  the 
piece  of  brick  thrown  by  defendant  he  *' bowed  for- 
ward," partially  raised. up,  stooped  again,  picked  up 
the  missile  which  had  struck  him,  and  then  defendant 
started  out  between  the  stands  in  a  trot  with  deceased 
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after  him.  Deceased  was  eight  or  ten  feet  behind  de- 
fendant. At  a  point  a  little  east  of  the  center  of  the 
street  defendant  stopped  and  turned  facing  deceased 
when  the  latter  'Hhrew  his  left  arm  over  his  (defend- 
ant's) shoulder  and  dropped  this  missile  right  beside 
him  or  back  of  him.*'  Deceased's  right  arm  struck 
defendant  '* right  across  the  point  of  the  shoulder'' 
and  the  brick  fell  from  his  closed  hand,  his  left  arm  and 
hand  being  on  or  around  defendant's  right  shoulder. 
Witness  said  deceased  struck  with  the  brick  but  he 
didn't  '* think  he  delivered  the  blow." 

Fred  Price  saw  deceased  pick  up  the  piece  of 
brick  with  which  he  had  been  struck  and  start  after 
defendant,  who  then  jumped  off  the  walk  and  started 
east  followed  by  deceased,  who,  as  he  approached  de- 
fendant, changed  the  weapon  he  was  carrying  from 
his  left  to  his  right  hand.  As  deceased  reached  de- 
fendant he  put  his  arm  around  his  neck  and  the  brick 
dropped  to  the  ground. 

Both  these  witnesses  said  that  the  defendant  fired 
the  first  shot  after  deceased  took  hold  of  him  and  that 
the  next  shot  was  fired  as  deceased  was  leaning  for- 
ward toward  defendant,  about  two  and  one  half  feet 
from  him. 

Defendant  testified  in  his  own  behalf.  He  testi- 
fied, among  other  things,  that  he  attended  the  picnic  at 
Coffey  on  both  the  16th  and  17th  of  August,  1910,  and 
that  about  two  p.  m.  on  the  17th  he  was  standing  near 
the  telephone  pole  near  the  southwest  comer  of  the 
little  square  formed  by  the  intersection  of  the  streets. 
Presently  he  saw  deceased  on  the  north  side  of  the 
street.  The  latter  looked  up  and  down  the  street  and 
then  turned  his  gaze  to  the  south  and  espied  defend- 
ant. Deceased  started  across  toward  the  spot  where 
defendant  was  standing.  Before  he  reached  defend- 
ant's position  the  latter 's  attention  was  attracted  else- 
where by  some  noise  near  him  and  while  his  attention 
was  thus  engaged  deceased  ran  against  him,  gave  him  a 
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shove,  and  as  he  passed  on  said  to  defendant,  **I  reck- 
on you  want  to  pull  me  for  some  more.''  Defendant 
said  that  he  immediately  picked  up  a  brick  or  rock  in 
each  hand  and  as  soon  (in  a  short  time)  as  he  located 
deceased  in  the  crowd  he  **made  a  rush"  and  threw 
and  struck  him.    The  defendant  further  testified: 

*'A.  He  looked  around  and  it  looked  to  me  like 
he  was  looking  down  there  at  the  telephone  pole  at  that 
time,  and  he  dropped  his  head  and  seen  I  was  standing 
there,  and  he  picked  up  something  off  of  the  sidewalk, 
a  rock  or  something,  and  he  started  after  me,  and  it 
seemed  like  something  came  over  me  and  I  wanted  to 
go  away  from  there.  I  got  down  off  the  walk  and 
started  out  in  the  street  and  saw  he  was  after  me,  and 
I  got  out  in  the  center  of  the  street  and  turned  around 
and  saw  he  had  something  raised  up  this  way,  and  it 
looked  like  he  was  going  to  strike  me,  and  I  ducked 
down,  and  he  struck  over  me,  and  we  scuffled  around 
a  little  bit  Q.  What  did  you  do!  A.  I  looked  up 
and  it  looked  like  he  was  going  to  strike  again,  and 
I  got  my  gun  and  fired.  Q.  Why  did  you  fire?  A.  Be- 
cause it  looked  like  he  was  going  to  hurt  me.  Q.  What 
did  you  see  in  his  hand!  A.  A  rock  or  brick,  I  couldn't 
state  which.  Q.  State  whether  or  not  he  was  in  the 
attitude  of  striking  you  when  you  fired?  A.  That's 
the  way  I  thought  he  was  then ;  it  looked  like  he  was  in 
the  act  of  striking  me  at  the  time.'* 

On  cross-examination  he  testified  that  he  ran  from 
the  sidewalk,  on  the  west,  across  the  street  to  the 
stands  on  the  east  side;  that  there  were  several  peo- 
ple standing  over  there  and  he  **  looked  to  see  which 
way  he  could  go  and  by  that  time  Dugger  got  there," 
deceased  seized  him  by  the  shoulder  and  struck  at  his 
head  with  the  brick  or  rock;  he  dodged  in  toward  de- 
ceased and  the  blow  missed  his  head,  the  brick  falling 
from  deceased's  hand.  He  said  he  was  then  trying  to 
push  deceased  away  with  his  right  hand ;  deceased  then 
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pushed  down  on  him  with  one  hand  and  was  attempt- 
ing to  strike  him  with  the  other  when  he  (defendant) 
drew  his  revolver  and  fired  the  first  shot.  The  sec- 
ond shot,  according  to  defendant,  was  fired  as  deceased, 
having  loosened  his  grasp  after  the  first,  was  return- 
ing to  the  attack.  The  subsequent  happenings  defend- 
ant said  he  did  not  remember. 

The  above  lengthy  statement  of  the  facts  is  made 
necessary  by  reason  of  the  character  of  the  questions 
presented  for  decision  by  this  voluminous  record. 

L  Exception  was  taken  to  the  action  of  the  trial 
court  in  refusing  to  instruct  on  manslaughter  in  the 
second  degree.  The  killing  in  this  case,  having  been 
voluntary,  was  not  manslaughter  in  the  second  degree 
unless  it  comes  within  the  terms  of  section  4461,  Re- 
vised Statutes  1909,  which  reads  as  follows:  ** Every 
person  who  shall  unnecessarily  kill  another,  either 
while  resisting  an  attempt  by  such  other  person  to 
commit  any  felony,  or  do  any  other  unlawful  act  after 
such  attempt  shall  have  failed,  shall  be  deemed  guilty 
of  manslaughter  in  the  second  degree.'* 

This  court  has  not  often  had  occasion  to  discuss 
the  scope  of  this  section.  In  State  v.  Blunt,  91  Mo.  1. 
c.  508,  it  was  held  proper  to  give  an  instruction  on 
the  offense  which  it  defines  in  a  case  in  which  the  evi- 
dence tetided  to  show  that  deceased  assailed  defendant 
with  a  razor,  with  felonious  intent,  and  was  disarmed 
and  slain  by  defendant  with  the  weapon  thus  obtained. 

The  section  has  been  held  (State  v.  Harper,  149 
Mo.  1.  c.  527 ;  State  v.  Dierberger,  96  Mo.  1.  c.  676)  to 
have  no  application  to  a  case  in  which  the  attempt  to 
commit  the  felony  or  unlawful  act  had  not  failed  at 
the  time  the  killing  occurred. 

These  authorities  and  the  language  of  the  statute 
make  it  clear  that  an  instruction  on  manslaughter  in 
the  second  degree  ought  to  have  been  given  in  case 
there  was  substantial  evidence  that  the  defendant  was 
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unlawfully  assailed  under  such  circumstances  as  to 
entitle  him  to  exercise  the  right  of  self-defense  and 
he  failed  to  exercise  that  right  while  the  peril  was  im- 
pending but  after  it  had  passed  and  the  attempt  upon 
him  failed  he  slew  his  assailant.  Ordinarily,  if  the 
struggle  is  continuous  and  the  assault  sustained,  the 
condition  of  the  statute  is  not  met,  the  attempt  has  not 
failed.  It  is  also  to  be  observed  that  the  statute  is 
not  applicable  to  a  case  in  which  the  failure  of  the 
attempt  so  long  precedes  the  killing  that  the  latter  does 
not  grow  out  of  the  attempt.  In  this  case  the  trial 
court  was  right  in  holding,  as  it  did,  that  there  was 
substantial  evidence  tending  to  show  that  if  defendant 
began  the  diflSculty  he  had  withdrawn  therefrom  and 
his  right  of  self-defense  had  revived  by  reason  of  that 
withdrawal.  He  was  displaying  no  weapon  when  de- 
ceased started  in  pursuit  of  him,  and  immediately  fled, 
by  means  of  his  flight  placing  a  considerable  number 
of  people  between  him  and  deceased.  These  circum- 
stances and  others  surrounding  the  two  at  the  time 
certainly  tended  to  show  that  deceased  was  no  longer  in 
danger  from  defendant  and  that  the  latter  had  aban- 
doned the  conflict.  Under  the  established  rule  (State 
V.  Heath,  237  Mo.  1.  c.  267  et  seq.;  Ibid.,  221  Mo.  1.  c.  588 
et  seq.)  the  good  faith  of  the  defendant  in  withdraw- 
ing and  the  consequent  revival  of  his  right  of  self- 
defense  became,  in  this  case,  a  question  for  the  jury. 
Since  there  was  evidence  tending  to  show  a  withdrawal 
and  a  revival  of  the  right  of -self-defense  it  was  the 
duty  of  the  trial  court  to  take  this  fact  into  consider- 
ation in  passing  upon  the  request  for  an  instruction 
on  manslaughter  in  the  second  degree.  Taking  into 
consideration  the  evidence  mentioned,  the  remaining 
question  for  the  court  to  consider  in  that  connection 
was  whether  the  evidence  tended  to  show,  in  addition 
to  a  withdrawal  and  the  revival  of  defendant's  right 
of  self-defense,  an  attempt  by  deceased  thereafter  to 
commit  a  felony  or  other  crime  against  defendant,  the 
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failure  of  such  attempt  and  a  killing  in  consequence 
of  the  attempt  itself.  The  trial  court  held  there  was 
no  such  evidence  and  the  exception  saved  presents  the 
question  here.  There  was  substantial  evidence  tend- 
ing to  show  that  deceased  pursued  defendant  through 
the  crowd  and  into  a  crowded  street;  that  he  had  in 
his  hand  a  piece  of  brick  or  a  stone ;  that  he  overtook 
defendant,  who  had  fled  until  checked  by  the  stands  and 
crowd  on  the  east  side  of  the  street;  that  he  seized  de- 
fendant by  the  shoulder  or  around  the  neck  and  struck 
at  defendant's  head  with  the  weapon  he  carried;  that 
by  reason  of  the  fact  that  defendant  ** ducked''  toward 
deceased  the  latter 's  arm  or  wrist  struck  defendant 
and  the  brick  fell  from  his  hand ;  and  that  it  was  after 
deceased  had  thus  accidentally  disarmed  himself  the 
fatal  shots  were  fired. 

On  the  evidence  the  jury  might  have  found,  under 
the  instructions  given,  that  defendant  had  reasonable 
cause  to  apprehend  and  did  apprehend  death  or  great 
bodily  harm  at  the  time  deceased  seized  and  struck  at 
him  with  the  brick,  but  that  all  danger  of  either  death 
or  great  bodily  harm  ended  when  deceased's  weapon 
fell  from  his  hand  and  that  the  defendant  had  no  rea- 
sonable cause  to  apprehend  either  death  or  great  bodily 
harm  when  he  fired,  and,  consequently,  that  he  did  not 
act  in  self-defense,  as  defined  by  the  court.  There 
was  substantial  evidence  to  warrant  such  a  finding. 
We  think  the  instructions  should  have  informed  the 
jury  that  in  case  they  did  so  find  they  must  then  en- 
quire whether  defendant's  act  was  manslaughter  in 
the  second  degree,  properly  defining  that  offense  for 
the  jury's  information.  As  indicated  above,  it  has 
been  held,  correctly,  that  section  4461  does  not  ordi- 
narily apply  to  a  case  in  which  the  struggle  is  a  con- 
tinuous one— for  the  reason  that  in  such  case  the  at- 
tempt ha^  not  failed.  In  this  respect  the  facts  of  this 
case  are  peculiar.  Some  of  the  evidence  tends  to  show 
that  the  situation  was  radically  changed  by  the  first 
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blow  struck  and  that  deceased  was  disarmed  by  the 
force  of  the  blow  he  himself  delivered.  So  far  as  the 
assault  with  the  weapon  was  concerned,  there  is,  there- 
fore, evidence  tending  to  show  that  it  had  failed,  and 
though  there  is  evidence  that  deceased  retained  his 
hold  on  defendant,  there  is  evidence  he  did  not,  and 
in  either  case  we  think  it  is  obvious  that  it  was  for 
the  jury  to  determine  the  question  whether  deceased 
intended  a  felony  or  crime  and  whether  the  attempt  to 
commit  it  had  failed  when  the  fatal  shot  was  fired.  The 
court  should  have  instructed  as  requested. 

n.  It  is  urged  the  evidence  tended  to  show  the 
killing  was  done  in  the  heat  of  passion,  aroused  by 
adequate  provocation,  and  that  consequently  the  trial 
court  erred  in  refusing  to  instruct  on  manslaughter  in 
the  fourth  degree,  as  requested.  The  learned  Attor- 
ney-General, in  his  brief,  very  frankly  concedes  that 
the  correctness  of  the  trial  court's  ruling  in  this  con- 
nection is  open  to  serious  question.  The  rule  as  to 
what  is  manslaughter  in  the  fourth  degree,  when  the 
killing  is  intentional  is  sometimes  formulated  thus: 
It  is  the  intentional  killing  of  a  human  being  in  a  heat 
of  passion  on  a  reasonable  provocation,  without  mal- 
ice and  without  premeditation,  and  under  circum- 
stances which  will  not  render  the  killing  justifiable  or 
excusable  homicide.  [State  v.  Sebastian,  215  Mo.  1. 
c.  80,  and  cases  cited.]  As  to  wTiat  constitutes  reason- 
able provocation,  as  an  abstract  proposition,  it  is  un- 
necessary, in  the  circumstances  of  this  case,  to  inquire. 
An  assault  followed  by  an  actual  battery  is  usually 
deemed  adequate  provocation  and  that  there  is  sub 
stantiai  evidence  tending  to  show  such  an  assault  after 
defendant  had  withdrawn  from  the  diflBculty  is  a])- 
parent  from  a  reading  of  the  testimony  of  the  wit- 
nesses. That  a  conviction  for  manslaughter  in  the 
fourth  degree  would  have  been  upheld  on  this  record, 
if  that  question  had  been  fairly  submitted,  seems  cer- 
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tain.  There  was  evidence  of  a  struggle,  a  clinch,  of 
blows  struck  by  deceased  at  defendant  with  a  brick 
which  deceased  held  in  his  hand  and  evidence  that  the 
killing  did  not  occur  until  these  things  happened.  That 
this  would  constitute  evidence  of  adequate  provocation 
under  ordinary  circumstances  is  not  seriously  denied 
but  it  is  suggested  that  the  evidence  of  previous  threats 
on  the  part  of  defendant  and  the  fact  that  the  killing 
was  done  with  a  deadly  weapon  differentiates  this  from 
the  ordinary  case  and  may  remove  the  necessity  for 
instructing  on  manslaughter  in  the  fourth  degree.  Ref- 
erence is  made  to  the  case  of  State  v.  Dettmer,  124  Mo. 
426,  in  which  case  it  was  said  (1.  c.  435) :  ''The  testi- 
mony lays  a  broad  basis  for  the  existence  of  precon- 
ceived malice  on  defendant's  part,  aside  from  the  fact 
of  the  use  of  a  lethal  weapon;  and  where  malice  is 
shown  to  have  been  harbored,  and  a  fresh  provocation 
arises  to  the  party  cherishing  the  malice,  the  provo- 
cation is  to  be  disregarded,  unless  the  murderous  pur- 
pose can  be  shown  to  have  been  abandoned  before  the 
act  was  done;  because,  where  provocation  intervenes 
between  expression  of  malice  and  killing,  the  presump- 
tion is  that  the  killing  was  upon  the  malice,  and  not  up- 
on the  passion  produced  by  the  provocation.  [Kerr's 
Law  of  Homicide,  sec.  97.]  " 

In  the  first  place  the  quotation  does  not  fully  state 
the  rule  as  laid  down  by  Mr.  Kerr.  He  prefaces  his 
statement  of  it  with  the  remark  that  ''Where  the  ex- 
istence of  deliberate  malice  in  the  slayer  is  once  ew?- 
certained,  its  continuance  until  the  act  of  killing  will 
be  presumed,  unless  such  presumption  is  precluded  by 
subsequent  facts  and  circumstances."  Mr.  Kerr,  by 
repetition  of  the  phrase,  makes  it  clear  that  the  rule 
mentioned  is  applicable  only  after  malice  or  a  delib- 
erate purpose  to  kill  on  the  part  of  the  prisoner  is  as- 
certained. By  whom  is  the  existence  of  malice  or  de- 
liberate purpose  to  kill  to  be  ascertained?  Certainly, 
in  a  case  like  this,  in  which  the  most  that  can  be  said 
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is  that  there  is  evidence  thereof,  the  court  cannot  ex- 
clude the  evidence  tending  to  rebut  the  existence  of 
malice  and  tending  to  show  an  abandonment  of  any 
purpose  to  kill  or  injure  which  might  have  been  en- 
tertained, and  having  then  reached  its  own  conclusion 
on  the  evidence,  usurp  the  function  of  the  jury  by  de- 
termining in  their  stead  the  question  of  fact  whether 
malice  or  a  purpose  to  kill  ever  existed,  by  this  action 
withdrawing  a  large  part  of  the  evidence  from  their 
consideration.  Before  the  rule  in  the  Dettraer  case  is 
applicable  in  this,  if  applicable  at  all,  the  existence  of 
previous  malice  or  a  deliberate  purpose  to  kill  must 
be  ascertained  and  must  be  ascertained  by  the  jury.  In 
other  words,  it  is  a  question  of  fact,  and  the  refusal  of 
the  instruction  on  manslaughter  in  the  fourth  degree 
is  not  defensible  on  the  doctrine  of  the  Dettmer  case, 
since  the  approval  of  the  refusal  of  that  instruction 
on  that  doctrine  amounts  to  saying  that  the  trial  court 
was  justified  in  holding  that  as  a  matter  of  law  there 
was  previous  malice,  and  also  that  the  killing  must  be 
conclusively  presumed  to  have  owned  its  origin  there- 
to. On  the  contrary  these  questions  were  questions  of 
fact.  In  the  Dettmer  case  an  instruction  for  man- 
slaughter in  the  fourth  degree  was  given.  The  pre- 
vious threats,  the  character  of  the  weapon  used  and 
all  the  circumstances  of  the  killing,  including  the  fact 
that  defendant,  after  firing  twice,  followed  deceased 
firing  at  him,  were  for  the  consideration  of  the  jury 
in  determining  whether  the  shooting  was  to  be  ascribed 
to  the  provocation  or  to  malice.  We  have  not  thought 
it  necessary  to  discuss  the  original  provocation  offered 
by  deceased  when  he  pushed  or  shoved  defendant  and 
used  the  sneering  and  provoking  language  attributed 
to  him  by  defendant  in  his  testimony.  All  these  things 
were  facts  for  the  jury  to  consider.  What  we  hold  is 
that  the  jury  and  not  the  court  was  entitled  to  pass  up- 
on them,  and  that,  consequently,  the  refusal  to  instruct 
on  manslaughter  in  the  fourth  degree  was  error.  [State 
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V.  Heath,  221  Mo.  1.  c.  581,  et  seq.;  State  v.  Starr,  38  Mo. 
27.7;  State  v.  Barrett,  240  Mo.  1.  c.  169;  State  v. 
Bates,  239  Mo.  1.  c.  513.]  The  evidence  is  con- 
flicting, it  is  true,  but  it  is  the  function  of  the  jury 
to  pass  upon  such  conflict  and  the  court  is  not  au- 
thorized to  assume  the  truth  or  untruth  of  testimony 
simply  because  other  testimony  is  to  a  contrary  ef- 
fect. Courts  cannot  confine  their  instructions  to  those 
theories  in  support  of  which  the  evidence  preponder- 
ates. It  is  their  duty  to  instruct  upon  every  theory  sup- 
ported by  substantial  evidence. 

m.  It  is  also  insisted  that  in  the  argument  before 
the  jury  counsel  representing  the  State  overstepped 
proper  bounds.  Since  this  case  must  be  retried  for 
other  reasons  we  do  not  deem  it  necessary  to  discuss 
this  assignment  at  length.  We  suggest,  however,  that 
counsel  must  keep  or  be  kept  within  the  record  or  it 
may  be  necessary  to  set  aside  the  verdict  obtained. 
The  rule  has  been  often  announced  and  need  not  be  re- 
peated now.  It  is  easy  to  conform  to  it  and  we  ven- 
ture the  hope  that  on  the  retrial  of  this  case  it  will  be 
carefuly  borne  in  mind. 

For  the  reasons  given  the  judgment  is  reversed  and 
the  cause  remanded.    Roy,  C,  concurs. 

PER  CURIAM.— The  foregoing  opinion  of  Blair, 
C,  is  adopted  as  the  opinion  of  the  court.  All  the 
judges  concur. 


THE  STATE  v.  WILLIAM  PHILPOTT,  Appellant. 

Division   Two,    May   9,    1912. 

1.  DEFENDANT  AS  WITNESS:  Impeachment:  Reputation  for 
■Morality.  The  credibility  of  a  defendant  in  a  homicide  case 
who  has  testified  in  his  own  behalf  may  be  attacked  by  testi- 
mony showing  that  his  reputation  for  morality  in  the  com- 
munity in  which  he  lives  is  bad.  The  inquiry  cannot  be  limited 
to  his  reputation  for  truth  and  veracity. 
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2.  8ELF-DFEENSE:  Instruction.  The  instruction  on  self-defense 
approved  in  State  v.  Gee,  85  Mo.  1.  c.  650,  is  again  approved  as 
a  correct  declaration  of  the  law  of  self-defense. 

3.  VERDICT:  Corrected  by  Court.  A  correction  of  the  verdict 
by  the  court  by  makiDg  the  words  "and  assess  his  punishment 
at  ten  years  In  the  penitentiary"  to  read  "and  assess  his 
punishment  hy  imprisonment  in  the  penitentiary  for  a  term  of 
ten  years,"  made  in  the  presence  of  the  jury,  and  after  being 
read  to  them  approved  by  them,  as  shown  by  their  poll,  was  not 
a  verdict  of  the  court.  The  verdict  as  returned  was  sufficient 
and  would  have  supported  a  verdict. 

4.  INSTRUCTION:  Manslaughter  in  Fourth  Degree:  Seif-invlted 
Error:  Not  Available  to  Appellant.  Although  under  the  evi- 
dence defendant  was  entitled  to  an  instruction  on  manslaughter 
in  the  fourth  degree,  yet  if  during  the  trial  he  insisted  that  the 
State  should  be  confined  to  murder  in  the  second  degree,  and 
the  court's  failure  to  Instruct  od  manslaughter  was  merely  the 
doing  of  what  defendant  insisted  should  be  done,  the  court's 
action  was  defendant's  own  self-invited  error,  of  which  he  can- 
not complain.  The  statute  (Sec.  5115,  R.  S.  1909)  forbids  a 
reversal  of  a  judgment  "for  any  error  committed  at  the  instance 
or  in  favor  of  defendant." 

Appeal  from  Livingston  Circuit  Court. — Hon.  A.  B. 
Davisj  Judge. 

Affibmed. 

Scott  J.  Miller  for  appellant 

(1)  The  court  committed  error  in  permitting  tes- 
timony of  witnesses  used  by  the  State,  over  the  objec- 
tion of  the  defendant,  to  prove  the  defendant's  reputa- 
tion for  morality  was  bad,  because  the  only  issue,  if 
competent  at  all,  would  be  the  question  of  truth  and 
veracity,  and  not  of  morality  or  general  worth.  State 
V.  Wertz,  195  Mo.  579.  (2)  At  the  close  of  all  the  tes- 
timony, when  all  the  evidence  was  in,  and  the  degree 
of  the  crime,  if  any  committed,  could  be  ascertained 
by  the  court,  the  defendant  insisted  that  the  court 
should  instruct  on  murder  in  the  first  degree,  and  first 
degree  alone;  that  the  issue  should  be  defined  by  the 
court  to  first  degree  murder,  second  degree  murder  or 
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manslaughter  in  the  fourth  degree.  The  court  over- 
ruled the  suggestions  of  the  defendant,  leaving  the 
three  degrees  of  murder  before  the  jury,  but  did  not 
instruct  on  manslaughter  in  the  fourth  degree,  which, 
under  the  testimony  in  this  case,  is  error.  (3)  When 
the  jury  brought  in  the  verdict,  it  was  rewritten  by 
the  court,  and  the  verdict  found  by  the  jury  was  in 
open  court  and  not  in  the  seclusion  of  the  jury  room, 
and  was  the  verdict,  as  written,  of  the  court  and  not 
of  the  jury.  While  it  might  have  been  the  intention 
of  the  jury,  and  probably  was,  to  sentence  the  defend- 
ant to  ten  years  in  the  penitentiary,  yet  it  was  the 
jury's  duty  to  make  the  verdict  in  due  form,  and  not 
the  court's.  The  court  should  have  sent  the  jury  back 
to  their  room  with  proper  instructions.  (4)  The  court 
should  have  instructed  on  manslaughter  in  the  fourth 
degree.  If  there  ever  was  a  case  in  this  court  where 
manslaughter  in  the  fourth  degree  was  proper,  this  is 
one  of  them.  At  the  close  of  the  case,  for  some  rea- 
son, the  record  does  not  state  the  fact  as  it  should,  by 
the  insertion  of  the  word  '^nof  The  quibbling,  at 
the  time,  was  the  request  that  the  court  instruct  on  all 
the  law  of  the  case,  and  the  insistence  that  the  prose- 
cuting attorney,  not  having  elected  to  stand  on  murder 
in  the  first  degree,  the  court  should  instruct  on  man- 
slaughter in  the  fourth  degree  and  murder  in  the  sec- 
ond degree;  and  these  matters  are  made  points  of 
error  in  the  motion  for  a  new  trial,  and  were  spe- 
cifically called  to  the  court's  attention  in  said  motion. 
State  V.  Maupin,  196  Mo.  177. 

Elliott  W.  Major,  Attorney-General,  and  John  M. 
Dawson,  Assistant  Attorney-General,  for  the  State. 

Where  appellant  testified  in  his  own  behalf,  the 
State  can  impeach  his  credibility  as  a  witness  by  show- 
ing his  reputation  for  morality  is  bad,  and  it  makes 
no  difference  whether  or  not  appellant  offers  testi- 
mony sustaining  his  character.    In  such  case  he  occu- 
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pies  the  same  position,  as  to  being  impeached  and  dis- 
credited, as  any  other  witness.  State  v.  Priest,  215 
Mo.  1. 

KENNISH,  J. — This  is  an  appeal  from  the  cir- 
cnit  court  of  Livingston  county.  Appellant,  William 
Philpott,  at  the  January  term,  1910,  of  said  circuit 
court,  was  convicted  of  murder  in  the  second  degree 
for  having  killed  John  Shellhorn  by  stabbing  him  in 
the  neck  with  a  butcher  knife.  The  jury  assessed  his 
punishment  at  imprisonment  in  the  penitentiary  for 
a  term  of  ten  years,  and  from  the  sentence  pronounced 
and  judgment  entered  he  appealed  to  this  court. 

The  State  introduced  evidence  tending  to  show 
the  following  facts : 

The  defendant,  a  man  sixty-four  years  of  age  at 
the  time  of  the  homicide,  lived  in  the  town  of  Dawn 
in  Livingston  county,  where  he  was  engaged  in  the 
business  of  running  a  meat  market.  The  deceased,  who 
was  thirty-five  years  of  age,  worked  for  a  man  named 
Lionberger,  who  had  a  restaurant  in  Dawn.  Deceased 
was  a  much  larger  and  stronger  man  than  the  defend- 
ant. On  the  25th  of  December,  1909,  during  the  fore- 
noon, defendant  and  deceased,  while  in  Lionberger 's 
restaurant,  had  a  quarrel  about  a  bottle  of  whiskey. 
Defendant  left  the  restaurant,  and  went  to  his  meat 
shop.  Between  eleven  and  twelve  o'clock  that  morn- 
ing deceased  went  to  defendant's  meat  shop  to  buy  a 
soup  bone.  A  quarrel  ensued  over  the  price.  Two 
witnesses  were  present  during  a  part  of  the  quarrel, 
but,  according  to  their  testimony,  neither  of  them  was 
an  eye  witness  to  the  homicide.  They  both  testified, 
however,  that  the  deceased  was  intoxicated  when  they 
saw  him  at  defendant's  place  of  business.  One  of  them 
testified  that  defendant  asked  him  to  take  deceased 
out  of  his  shop.  The  witness  endeavored  to  persuade 
deceased  to  leave  the  shop  with  him,  but  deceased  re- 
fused to  go.    About  twelve  o'clock,  and  after  both  wit- 
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nesses  had  left  the  shop,  defendant  went  to  the  post- 
office  and  also  to  a  store  and  requested  several  men  to 
go  to  his  shop  and  see  about  Shellhorn,  telling  them 
that  he  thought  he  had  killed  him.  Two  men  went 
to  defendant's  shop  and  found  Shellhorn  lying  on  the 
floor  dead.  He  had  been  killed  by  a  knife  stab  that 
severed  the  jugular  vein. 

The  witness  who  was  last  to  leave  the  defendant's 
shop  while  the  two  men  were  quarrelling,  gave  a  very 
meagre  and  unsatisfactory  account  of  what  he  ob- 
served. He  testified  that  while  the  men  were  quarrel- 
ing he  started  to  leave.  When  he  reached  the  d6or, 
and  while  his  back  was  to  them,  he  heard  a  noise  .as 
if  they  were  scuffling  and  looking  back  saw  them  fac- 
ing each  other  and  saw  blood  on  the  floor.  He  went 
out  of  the  room,  walked  dowm  the  street  and  said  noth- 
ing about  what  he  had  seen  until  after  the  defendant 
had  appeared  on  the  street  and  requested  the  men  he 
met  to  go  to  his  shop  and  see  about  Shellhorn. 

The  defendant  testified  in  his  own  behalf.  He 
gave  the  following  version  of  the  killing.  After  the 
quarrel  in  the  early  forenoon  deceased  came  to  his 
shop  to  buy  a  soup  bone.  He  cut  and  wrapped  up  the 
bone  and  told  deceased  the  price  of  it  was  twenty-five 
cents.  Deceased,  with  an  oath,  exclaimed  that  the  price 
was  too  high,  became  very  much  enraged  and  refused 
to  receive  his  purchase.  He  repeatedly  cursed  the  de- 
fendant, using  numerous  vile  epithets.  Defendant  or- 
dered him  out  of  the  shop  and  requested  a  witness  who 
was  present  to  take  him  out,  but  deceased  refused  to 
leave.  Defendant,  with  a  butcher  knife  in  his  hand, 
went  to  a  table  on  which  there  was  a  hind  quarter  of 
beef  and  began  to  cut  out  a  kidney.  While  he  was  so 
engaged  deceased  assaulted  him  by  striking  him  on  the 
back  of  the  head  with  an  iron  stovelid  lifter.  He  ran 
to  the  rear  door  of  his  shop  and  attempted  to  escape. 
Deceased  followed  him  and  continued  striking  him 
with  the  lidlifter,  when  he  threw  up  his  hand  in  which 
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he  held  the  knife,  in  an  attempt  to  ward  off  the  hlows 
of  deceased,  and  in  so  doing  struck  deceased  with  the 
knife  and  inflicted  the  fatal  wound. 

The  State,  in  rebuttal,  offered  testimony  tending 
to  show  that  the  defendant  bore  a  bad  reputation  for 
morality  in  the  community  in  which  he  lived.  The 
cross-examination  of  the  State's  witness  in  rebuttal 
developed  the  fact  that  the  deceased  also  had  a  bad 
reputation  for  morality. 

The  court  submitted  the  case  to  the  jury  under 
instructions  which  authorized  a  conviction  of  murder 
in  the  first  or  second  degree,  or  an  acquittal  on  the 
ground  of  self-defense  or  on  the  theory  of  an  acci- 
dental killing. 

The  jury  returned  into  court  the  following  ver- 
dict: '*We,  the  jury,  find  the  defendant  guilty  as 
charged  in  the  indictment  of  murder  in  the  second 
degree  and  assess  his  punishment  at  ten  years  in  the 
penitentiary. ''  "When  the  verdict  was  read  the  court, 
with  the  consent  of  the  jury,  corrected  the  form  of 
the  verdict  so  that  it  read  as  follows:  ''We,  the  jury, 
find  the  defendant  guilty  as  charged  in  the  indictment 
of  murder  in  the  second  degree  and  assess  his  punish- 
ment by  imprisonment  in,  the  penitentiary  for  a  term 
of  ten  years. '*  The  verdict  as  corrected  was  read  to 
the  jury  and  upon  a  poll  of  the  jury  each  member 
thereof  said  that  the  verdict  as  corrected  was  his  ver- 
dict. 

L  Appellant  contends  that  the  court  committed 
error  in  permitting  the  State,  after  the  defendant  had 
testified  as  a  witness  in  his  own  behalf,  to  introduce 
testimony  in  rebuttal  showing  that  defendant's  repu- 
tation for  morality  was  bad.  Appellant's  claim  is  that 
the  inquiry  should  have  been  limited  to  the  question  of 
his  reputation  for  truth  and  veracity.  We  cannot  give 
our  assent  to  this  contention.  It  is  the  law  of  this 
State  that  when  a  defendant  in  a  criminal  case  goes 
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upon  the  stand  as  a  witness  in  his  own  behalf,  the 
State  may  attack  his  credibility  as  a  witness  by  show- 
ing that  his  reputation  for  morality  in  the  community 
in  which  he  resides,  is  bad.  [State  v.  Priest,  215  Mo. 
1;  State  v.  Beckner,  194  Mo.  281;  State  v.  Weeden, 
133  Mo.  70.] 

II.  Complaint  is  made  of  instruction  numbered 
10,  given  at  the  request  of  the  State,  upon  the  subject 
of  self-defense.  We  shall  not  set  out  this  instruction. 
It  is  almost  identical  in  form  with  instruction  num- 
bered 13  in  State  v.  Gee,  85  Mo.  1.  c.  650,  which  has  so 
many  times  received  the  approval  of  this  court  as  a 
correct  declaration  of  the  law  of  self-defense  that  we 
do  not  think  it  necessary  to  discuss  it. 

ni.  It  is  assigned  as  error  that  the  court  changed 
the  verdict  returned  by  the  jury  and  that,  as  changed, 
it  was  the  verdict  of  the  court  and  not  of  the  jury. 

The  change  made  was  merely  as  to  its  wording. 
As  returned  by  the  jury  it  found  the  defendant  guilty 
of  murder  in  the  second  degree,  as  charged  in  the  in- 
dictment, and  assessed  his  punishment  **at  ten  years 
in  the  penitentiary."  As  corrected  by  the  court  it 
found  the  defendant  guilty  of  murder  in  the  second 
degree,  as  charged  in  the  indictment,  and  assessed  his 
punishment  *'by  imprisonment  in  the  penitentiary  for 
a  term  of  ten  years."  The  verdict  as  corrected  was 
read  to  the  jury.  The  jury  was  polled  and  each  mem- 
ber thereof,  in  answer  to  the  question  whether  as  cor- 
rected and  read  it  was  his  verdict,  said  that  it  was. 
The  change  was  unimportant.  It  was  sufficient  and 
would  have  supported  the  judgment  as  returned. 
[State  V.  Beverly,  201  Mo.  550.]  This  complaint  is 
wholly  lacking  in  merit.  [State  v.  Chumley,  67  Mo. 
41.] 

IV.  The  assignment  of  error  most  strongly  urged 
at  the  oral  argument  and  in  appellant's  brief  is  that 
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the  court  failed  to  instruct  the  jury  on  manslaughter 
in  the  fourth  degree,  and  overruled  a  motion  for  a 
new  trial  and  specifically  called  attention  to  the  fail- 
ure to  so  instruct. 

On  this  assignment  of  error  the  record  presents 
the  following  situation :  The  defendant,  testifying  as 
a  witness  in  his  own  behalf,  admitted  that  he  killed 
deceased  by  stabbing  him  in  the  neck  with  a  butcher 
knife.  Assuming  the  truth  of  such  testimony,  a  pre- 
sumption of  law  would  arise,  in  the  absence  of  any 
other  evidence,  that  the  defendant  was  guilty  of  mur- 
der in  the  second  degree.  But  the  defendant  further 
testified  (and  his  testimony  is  the  only  direct  evidence 
in  the  case  as  to  how  and  why  he  killed  deceased)  that 
deceased  assaulted  him  by  striking  him  on  the  head 
with  an  iron  lid  lifter  and  was  still  beating  him  when 
he  struck  the  fatal  blow.  If  this  testimony  was  true 
it  afforded  a  lawful  provocation  for  the  killing  in  a 
heat  of  passion  and  reduced  the  crime  from  murder 
ta  manslaughter  in  the  fourth  degree.  [State  v.  Bar- 
rett, 240  Mo.  161;  State  v.  Gartrell,  171  Mo.  489; 
State  V.  Starr,  38  Mo.  1.  c.  277;  State  v.  Sebastian, 
215  Mo.  1.  c.  80.]  With  such  evidence  in  the. case  the 
defendant  was  entitled  to  an  instruction  on  man- 
slaughter in  the  fourth  degree.  [State  v.  Bidstrup, 
237  Mo.  273.] 

Although  the  court  failed  to  give  an  instruction 
on  manslaughter  in  the  fourth  degree  and  although 
the  defendant  properly  preserved  such  failure  as  a 
ground  of  the  motion  for  a  new  trial,  we  must  hold 
tiiat  such  action  of  the  court  was  not  prejudicial  error, 
and  for  the  following  reason :  At  the  close  of  all  the 
evidence  and  before  the  court  instructed  the  jury,  the 
following  recital  appears  in  the  record,  to- wit : 

"By  Mr.  Miller:  I  insist,  as  the  prosecuting  at- 
torney did  not  at  the  close  of  the  testimony  elect  to 
stand  on  murder  in  the  second  degree  or  manslaughter 
in  the  fourth  degree,  that  now  the  court  cannot  give 
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instructions  upon  these  two  grades  of  crime ;  that  un- 
der the  law  at  present,  if  the  prosecuting  attorney 
elects  to  prosecute  for  a  less  degree  than  that  which 
defendant  is  indicted  for,  he  could  do  so,  but  not  elect- 
ing, is  confined  to  the  charge  in  the  indictment. 

**By  the  Court:    Overruled. 

*'To  which  ruling  on  the  part  of  the  court,  the  de- 
fendant, by  counsel,  then  and  there  duly  excepted  at 
the  time  and  still  excepts/' 

It  thus  appears  from  the  record  that  the  defend- 
ant, by  objecting  to  the  court  instructing  on  any  de- 
gree of  homicide  less  than  that  charged,  placed  him- 
self in  a  position  to  assign  error  to  the  action  of  the 
court  in  the  motion  for  a  new  trial  and*  on  appeal,  if  it 
had  given  an  instruction  on  manslaughter  in  the  fourth 
degree.  When  the  court  omitted  to  instruct  on  man- 
slaughter it  was  merely  doing  what  the  defendant  in- 
sisted that  it  should  do.  The  action  of  the  court  there- 
fore clearly  falls  within  the  law  of  self-invited  error. 
[State  V.  Keele,  105  Mo.  38;  State  v.  Cushenberry, 
157  Mo.  168;  State  v.  Zom,  202  Mo.  12.]  In  the  case 
of  State  V.  Keele,  supra,  this  court  held,  as  stated  in 
the  syllabus,  that:  **A  defendant  who  requests  the 
court  to  limit  its  instruction  to  the  specific  offense 
charged  in  the  indictment  cannot  complain  of  its  fail- 
ure to  instruct  on  lower  grades  of  the  crime.''  In 
the  opinion  in  that  case  the  court  said:  ''The  request, 
in  this  case,  was  expressly  and  voluntarily  made,  doubt- 
less on  account  of  some  supposed  advantage  to  be 
gained  thereby.  Defendant  waived  the  right,  and  can- 
not now  be  heard  to  complain."  The  defense  in  the 
case  at  bar  was  accidental  homicide  and  doubtless  in 
objecting  to  an  instruction  on  any  grade  of  crime  lower 
than  murder  in  the  first  degree,  the  defendant  consid- 
ered that  if  the  submission  was  so  restricted  he  was 
enhancing  his  chances  of  an  acquittal.  But  whatever 
may  have  been  his  purpose,  the  record  shows  that  he 
did  object  to  an  instruction  on  manslaughter,  and  as 
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section  5115,  Revised  Statutes  1909,  forbids  that  we 
should  reverse  a  judgment  ''for  any  error  committed 
at  the  instance  or  in  favor  of  the  defendant, '*  there 
is  no  escape  from  the  conclusion  that  the  defendant 
is  not  entitled  to  a  new  trial  for  the  failure  of  the  court 
to  give  an  instruction  to  which  he  objected  at  the 
time. 

V.  Complaint  is  made  by  appellant  that  the  prose- 
cuting attorney,  in  his  closing  argument  to  the  jury, 
was  guilty  of  improper  conduct  which  amounted  to 
prejudicial  error.  We  have  examined  the  remarks 
complained  of,  together  with  the  objections  made 
thereto,  and  find  that  in  each  instance  when  an  im- 
proper remark  was  made  the  court  sustained  the  ob- 
jection, admonished  counsel  and  instructed  the  jury 
not  to  consider  such  remark.  Considering  the  nature 
of  the  remarks  and  the  action  taken  by  the  court  we  are 
of  the  opinion  that  the  conduct  of  the  prosecuting  at- 
torney did  not  constitute  prejudicial  error,  and  that 
there  is  no  merit  in  this  contention. 

No  prejudicial  error  appearing  in  the  record,  the 
judgment  is  affirmed.  Ferriss,  P.  J.,  and  Brown,  J., 
concur. 


H.  E.  HOWELL,  JOHN  A.  PATTERSON,  ORIN 
PATTERSON  and  B.  S.  EDMONSON  v. 
THOMAS  A.  SHERWOOD,  Appellant. 

In  Banc,  May  20,  1912. 

1.  EJECTMENT:  Cgmmon  Source  of  Title:  Doubtful  Description 
in  Prior  Deeds.  If  both  plaiDtiff  and  defendant  in  ejectment 
claim  through  a  common  source  of  title,  uncertainties  in  the 
description  of  land  in  prior  deeds,  such  as  whether  the  sign  /^ 
after  41  in  the  description  of  "North  41  /'  east  88  poles"  was 
really  ^  and  therefore  meant  degrees  instead  of  seconds,  are 
out  of  the  case»  and  immaterial. 
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2.   :  :   Alleged  In  Answer:    Established  By  Proof: 

Not  Theory  at  Trial.  Where  defendant's  answer  averred  a 
common  source  of  title,  and  a  common  source  is  asserted  in 
his  brief  on  appeal,  and  the  proof  at  the  trial  showed  a  conunon 
source,  it  will  be  held  on  appeal  that  there  was  a  common  source, 
and  uncertainties  in  descriptions  in  prior  deeds  will  not  be 
considered. 

Held,  by  GRAVES,  J.,  dissenting,  that  no  common  source  of 
title  was  admitted  by  the  answer,  and  the  case  was  not 
tried  upon  that  theory,  but  was  tried  by  plaintiffs  upon  the 
theory  that  they  must  show  an  unbroken  good  title  from 
the  Government  to  themselves,  and  being  tried  upon  that 
theory  the  case  should  be  disposed  of  on  appeal  upon  the 
same  theory. 

3.  :  :   Uncertainties  In   Prior  Deed:  Outstanding 

Title:  Defective  Deed:  Equitable  Title.  Where  there  is  an 
agreement  on  the  common  source  of  title,  or  both  parties 
admit  or  assume  a  common  source,  or  the  evidence  shows  one, 
then  (subject  to  exceptions  not  within  the  facts  of  this  case) 
the  doctrine  that  a  plaintiff  in  an  ejectment  must  recover  upon 
the  strength  of  his  own  title  from  the  Government  down  is 
departed  from  and  he  need  not  go  back  of  the  common  source 
to  establish  his  case.  In  such  event  irregularities  in  convey- 
ances anterior  to  the  common  source  are  common  to  both 
litigants  and  affect  the  common  stem  of  the  title  and  are 
therefore  immaterial.  In  such  case  the  question  is  whether 
he  has  a  better  title  than  defendant  beginning  with  the  common 
source  and  coming  down  to  the  time 'of  the  suit.  And  a  chain 
of  title  prior  to  the  common  source,  read  into  the  record  by 
defendant,  did  not  affect  the  issues  as  between  him  and  defend- 
ant as  to  the  right  to  possession. 

Held,  by  GRAVES,  J.,  dissenting,  that  plaintiffs  did  not  rely 
upon  a  common  source,  but  undertook  to  trace  an  unbroken 
chain  of  title  from  the  Government  to  themselves,  and  one 
of  the  deeds  in  their  chain  contained  no  words  of  convey- 
ance and  hence  showed  on  its  face  an  outstanding  legal  title 
against  themselves,  and  as  in  ejectment  where  reliance  is 
made  upon  the  paper  title  alone  plaintiffs  can  recover  only 
upon  a  showing  of  a  perfect  legal  title,  each  deed  in  the 
chain  must  operate  to  convey  the  legal  title,  and  an  instru- 
ment having  no  operative  words  conyeying  the  land  cannot 
be  admitted  on  the  theory  that  it  operated  to  convey  the 
equitable  title. 

Held,  also,  that  an  instrument  which  does  not  purport  to 
"grant,  bargain  and  sell,"  or  contain  any  other  words 
granting  or  conveying  the  property^  does  not  convey  the 
title.  The  habendum,  though  containing  apt  words,  cannot 
have  any  effect  upon  an  estate  which  is  not  granted. 
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4.  JUDICIAL  NOTICE:  Civil  War:  Lapse  in  Sessions  of  Court. 
The  court  takes  judicial  notice  of  the  historical  fact  that  the 
Civil  War  r^ed  with  fury  in  the  vicinity  of  Springfield  from 
June,  1861,  to  August,  1862,  and  that  there  was  a  lapse  in  the 
terms  of  the  circuit  court  in  consequence  thereof.  Under  the 
statutes  (R.  S.  1855,  p.  539,  sees.  44  to  48)  this  lapse  merely 
had  the  effect  of  adjournments;  and  a  garnishee,  summoned  on 
an  execution  issued  on  February  14,  1861,  was  in  court  until 
final  adjournment  and  until  interrogatories  were  filed  at  the 
August  term,  1862. 

5.  JUDICIAL  SALES:  Lost  Files:  Presumptions.  Where  there  is 
a  great  lapse  of  time  and  files  are  lost>  courts  will  indulge 
very  favorable  presumptions  to  uphold  judicial  sales. 

6.  :    Garnishee:    InsufTfcient    Return:     Lost    Execution: 

Recitals  of  Record:  Issue  of  Fact.  A  return  of  an  execution 
issued  against  a  judgment  debtor  in  1861  reciting  simply: 
"Executed  the  within  writ  by .  summoning  Charles  Carleton 
as  garnishee"  will  not  support  a  judgment  against  Carleton  as 
garnishee,  since  it  attaches  nothing  in  his  hands,  and  cites 
him  to  appear  at  no  court  and  at  no  day  or  term  certain  to 
answer  interrogatories.  But  where  the  execution  is  lost,  and 
that  these  were  the  words  of  the  return  is  established  by  the 
memory  of  a  single  witness  who  last  examined  it  in  1866  and 
testified  forty  years  afterwards,  and  the  old  files  of  the  case 
and  the  records  show  that  interrogatories  were  exhibited  against 
Carleton  at  the  August  term,  1862,  and  that  an  interlocutory 
judgment  was  rendered  against  him  by  default  at  that  term 
and  the  cause  continued  until  the  next  term  to  make 
Inquiry  of  the  amount  due  from  him  to  the  judgment 
debtor,  and  that  interlocutory  judgment  recites  that  "and  it 
appearing  that  the  said  garnishee,  Charles  Carleton,  had  been 
duly  summoned  as  garnishee  and  has  failed  to  answer  interro- 
gatories," and  that  final  judgment  was  rendered  at  the  January 
term,  1863,  reciting,  *'And  it  appearing  to  the  satisfaction  of 
the  court  that  Charles  Carleton  has  been  duly  summoned  as 
garnishee  fn  this  cause,"  it  will  be  heldj  first,  that  the  recitals 
in  the  record  of  due  service  on  said  garnishee  are  presumptively 
true,  since  the  presumption  is  that  courts  of  general  jurisdiction 
proceed  by  right  and  not  by  wrong;  and,  second,  the  court 
cannot  declare  as  a  matter  of  law  that  the  return  was  in  the 
words  testified  by  the  witness,  but  the  issue  is  one  of  fact, 
for  the  jury's  determination. 

7.  :  Execution:  Returnable  to  Past  Term.    An  execution 

dated  December  7,  1863,  and  made  returnable  "on  the  4th  Mon- 
day in  January  next  (A.  D.  1863)"  is  not  made  returnable  to  a 
day  in  the  past,  but  the  word  "next"  controls  the  figures  "1863" 
and  makes  that  impossible  date  read  1864. 
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8.   :  :   Alias:   Recital  of  Former  Levies.     An  aliau 

execution,  with  a  clerk's  indorsement  of  the  amount  previously 
collected  and  the  amount  due,  need  not  recite  former  levies, 
when  the  land  levied  on  under  such  former  executions  was 
sold  and  those  writs  fully  executed. 

9.  :  :  :  Judgment  Satisfied  by  Former  Ex- 
ecution: Interest.  If  by  computing  interest  the  Judgment  was 
not  fully  satisfied  by  the  levy  and  sale  under  the  first  execution, 
an  alias  execution  and  a  sale  thereunder  are  not  void. 

10.   :    Sheriff's   Deed:    No   Recital   of   Land   Conveyed.     A 

sherifTs  deed  containing  an  accurate  recital  of  the  judgment, 
execution,  levy  on  the  land  in  dispute  (describing  it),  the 
advertisement  (also  describing  it),  the  place  and  time  of  sale, 
and  that  the  sheriff  "did  expose  for  sale  at  public  auction  for 
ready  money,  all  the  right,  title,  interest  and  estate  of  the  said" 
judgment  debtor  "of,  in  and  to  above  described  real  estate, 
and  .  .  .  the  same  was  stricken  off  and  sold,"  and  every 
other  necessary  prescribed  statutory  recital  except  that  in  the 
conveyance  clause  it  says  **I  .  .  do  hereby  assign,  transfer 
and  convey  to  the  said"  purchaser,  "his  heirs  and  assigns  for- 
ever, with  all  rights  and  appurtenances  thereto  belonging," 
omitting  after  the  word  "convey"  to  say  "said  land"  or  "said 
above  described  tract  of  land,"  Is  a  good  deed  in  an  action 
at  law.  It  did  "convey"  the  land  described  above  and  "sold." 
A  sheriff's  deed  is  to  be  construed  as  other  deeds;  in  so  far  as 
the  real  intendment,  as  gathered  from  the  entire  instrument, 
is  to  control,  such  deed  is  entitled  to  the  value  its  face  imports. 

11.    :   Administrator's   Deed:    By   Former   Public   Adnnlnis- 

trator.  In  1883  public  administrators  were  not  discharged  at 
the  expiration  of  their  official  terms  from  the  administration 
of  estates  in  their  hands,  and  hence  a  deed  made  in  that  year 
by  one  who  is  described  therein  as  the  "former  public  admin- 
istrator of  the  county  ...  in  charge  of  the  estate  .  .  .  " 
and  otherwise  regular  on  its  face,  conveyed  the  title. 

12.  CONSTITUTIONAL  QUESTION:  Untimely  Raised.  A  chal- 
lenge to  the  unconstitutionality  of  the  act  creating  the  court 
which  tried  the  case  comes  too  late  if  made  fdr  the  first  time 
in  the  motion  in  arrest. 

18.  EJECTMENT:  Good  Faith  of  Purchasers.  An  ejectment  suit 
turns  on  the  cold  legal  title  on  the  application  of  cold  law, 
and  questions  as  to  the  good  faith  of  purchasers  under  certain 
conveyances  in  the  chain  of  title  are  not  for  consideration. 

14.  EVIDENCE:  Letter  to  Defendant:  Hearsay.  A  letter  written 
to  defendant  in  the  present  ejectment  by  a  former  execution 
debtor  long  after  he  lost  title,  is  hearsay  and  incompetent. 

15.  :   Deficient  Return:   Others  in  Substantiation.     Other 

returns  of  executions  made  by  the  same  sheriff,  slovenly  made 
and  deficient  in  matter,  are  not  competent  evidence  to   show 
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that  the  particular  return  on  the  lost  execution  under  which 
a  former  garnishee  and  owner  of  the  land  was  summoned  to 
court  was  defective. 

16.  EJECTMENT:  Limitations:  Thirty-year  Statute:  Paying 
Taxes.  The  ejectment  suit  of  a  plaintiff  who  paid  taxes  for 
one  year  within  the  thirty-year  period,  while  In  possession, 
is  not  barred  by  the  thirty-year  Statute  of  Limitations. 

17.  RES  ADJUDICATA:  Law  of  the  Case:  issue  of  Fact:  Re- 
manded for  New  Trial.  Where  a  "judgment  is  reversed  and 
the  cause  remanded"  the  cause  is  remanded  for  a  new  trial; 
and  If  the  Judgment  (for  plaintiff)  was  reversed  because  under 
a  finding  of  f^ct  by  the  trial  Judge  sitting  as  a  Jury  the  Judg- 
ment could  not  stand,  defendant  cannot  compel  the  trial  court 
to  accept  that  finding  as  true  and  render  Judgment  for  him, 
although  the  appellate  court  might  then  have  directed  a  Judg- 
ment for  him;  but  the  case,  having  been  remanded  for  a  new 
trial,  is  to  be  tried  anew.  The  lower  court  Is  not  bound  on 
a  fair  Issue  of  fact  to  the  view  of  a  former  trial  Judge  on  the 
weight  of  oral  testimony.  A  finding  by  the  Judge  In*  the  first 
trial  that  the  oral  testimony  of  defendant  that  the  return  on 
the  execution  read:  "EhLecuted  the  within  writ  by  summoning 
Charles  Carleton  as  garnishee"  was  true,  is  not  binding  on  the 
trial  court  upon  a  new  trial  after  a  reversal  holding  that  a 
judgment  against  Carleton  based  on  that  return  was  void, 
and  that  In  consequence  a  judgment  for  plaintiff  in  spite  of 
that  finding  and  based  on  a  sheriff's  deed  under  that  judgment 
could  not  stand;  but  the  Issue  as  to  whether  In  point  of 
fact  the  return  read  that  way  was  a  question  of  fact  for  the  Jury 
at  the  second  trial,  when  the  cause  has  been  remanded  by  this 
court  generally  for  a  new  trial. 

Held,  by  WOODSON,  J.,  dissenting,  that  the  decision  of  this 
court  on  a  former  appeal  in  an  ejectment  suit  Is  the  law 
of  the  case  upon  the  trial  anew  in  the  circuit  court,  and 
Is  conclusive  as  to  the  matters  adjudicated  therein. 
'  Held,  also,  that  the  verdict  of  the  Jury  on  the  second  trial 
had  the  effect  of  setting  aside  the  special  finding  of  fact 
by  the  Judge  sitting  as  a  jury  In  the  first  trial,  and  also 
the  judgment  of  this  court  based  on  that  finding;  and  as 
the  evidence  on  the  second  trial  was  precisely  the  same 
on  the  Issue  of  whether  the  return  was  in  the  words  defend- 
ant testified  It  was  and  that  the  trial  Judge  found  it  was, 
and  the  Judgment  for  plaintiff  was  then  reversed,  that  ad- 
judication became  the  law  of  the  case,  and  on  the  second 
trial,  and  now  in  this  court,  the  Judgment  should  be  for 
defendant,  notwithstanding  the  jury's  verdict  for  plaintiff. 

IS.  EJECTMENT:  Verdict:  No  Description  of  Land  or  Award  of 
Possession.  A  verdict  in  ejectment  reading:  "We  the  Jury  find 
the   issues    in    favor   of   plaintiffs,   and    we   assess    plaintiffs' 
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damages  at  the  sum  of  seventy-fiye  dollars  and  we 
further  find  the  reasonable  rental  value  of  the  premises  to  be 
one  dollar  per  month  until  possession  is  given"  is  sufficient  and 
will  authorize  a  judgment  for  possession  of  the  premises  de- 
scribed in  the  petition,  where  there  is  no  dispute  as  to  such 
description.  [Distinguishing  Franklin  v.  Haynes,  139  Mo.  311; 
Brummell  v.  Harris,  148  Mo.  430,  and  Benne  v.  Miller,  149  Mo. 
228.] 

Held,  by  GRAVES,  J.,  dissenting,  that  the  verdict  should  find 
that  plaintiffs  are  entitled  to  a  particular  tract  of  land, 
describing  it,  and  unless  it  does  so  it  will  not  support  a 
judgment  for  possession. 

19.  :   :    Judgment:    Must   Include   Possession.     In 

ejectment  the  judgment  should  include  recovery  of  the  premises, 
describing  them,  and  an  award  of  a  writ  of  possession.  Other- 
wise, it  is  not  responsive  to  the  pleadings  and  a  proper  verdict. 
A  recital  therein  limitiug  plaintiff's  recovery  to  the  damages 
and  monthly  rents  and  profits  assessed  by  the  jury,  is  not  suf- 
ficient. 

Held,  by  GRAVES,  J.,  dissenting,  that  the  court  cannot  make 
a  verdict  for  the  jury,  and  one  which  does  not  authorize 
a  recovery  of  the  premises  will  not  sustain  a  judgment. 

20.  :  :  Substituted  Parties.  The  entry  of  a  judg- 
ment in  ejectment  in  favor  of  the  original  plaintiffs,  instead 
of  in  favor  of  the  substituted  plaintiffs  who,  in  accordance  with 
the  order  of  the  court,  have  been  substituted  as  parties,  is  an 
informality,  which  under  the  broad  powers  of  the  statutes  (Sees. 
1851,  2119  end  2120,  R.  S.  1899)  may  be  corrected  as  of  course, 
either  in  the  trial  court  or  appellate  court. 

21.  :   :    Correction    In    Appellate   Court.     In   suits 

involving*  titles  to  lands,  a  judgment  amenable  to  correction 
in  either  tho  trial  or  the  appellate  court  should  be  corrected 
in  the  trial  court,  in  order  that  the  records  of  the  trial  court 
as  to  final  judgments  may  be  complete  and  that  writs  of  ouster 
may  issue  therefrom. 

Appeal  from  Greene  Circuit  Court. — Hon.  Alfred 
Page,  Judge. 

Reveksed  AND  BEMANDED  (with  directions). 

Sherwood  <&  Young,  T.  J.  Delaney  and  George  B. 
Webster  for  appellant. 

(1)  The  so-called  deed  from  W.  D.  Fulbright  to 
D.  L.  Fulbright  is  void  for  lack  of  operative  words  of 
conveyance.    Becker  v.  Stroeher,  167  Mo.  306 ;  McGar- 
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rigan  V.  Asylum,  145  Cal.  694;  Brettman  v.  Fischer, 
74  N.  E.  (111.)  777;  Riech  v.  Dyer,  86  N.  Y.  Supp. 
544.  (2)  The  deed  from  D.  L.  Fulbright  to  Carleton 
is  either  totally  void  for  uncertainty  of  description 
or  it  conveys  but  a  fractional  part  of  the  land  sued 
for.  The  sheriff's  deed  attempting  to  convey  Carle- 
ton's  interest  is  absolutely  void  because  of  lack  of 
jurisdiction  in  the  court  to  render  judgment  in  the 
so-called  garnishment  proceeding  against  Carleton. 
Howell  V.  Sherwood,  213  Mo.  565.  It  is  also  void  be- 
cause it  fails  to  convey  any  land.  Evans  v.  Ashley,  8 
Mo.  177;  Nelson  v.  Broadhack,  44  Mo.  496;  Tally  v. 
Schalitz,  180  Mo.  231 ;  Brewster  on  Conveyances,  sees. 
71  and  72.  Moreover,  its  invalidity  having  been  ju- 
dicially declared  on  the  former  trial,  that  is  an  end 
of  this  contention.  That  the  action  of  this  court  on 
its  former  hearing  of  this  cause  is  conclusive  of  the 
issues  presented  by  this  record  is  demonstrated  by 
the  rule  announced  in:  May  v.  Crawford,  150  Mo. 
525;  Hayward  v.  Smith,  187  Mo.  476;  Taussig  v.  Rail- 
road,  186  Mo.  281;  Brummell  v.  Harris,  162  Mo.  402; 
Bealey  v.  Smith,  158  Mo.  522;  Potter  v.  Adams,  143 
Mo.  665 ;  Sandf ord  v.  Herron,  161  Mo.  186 ;  Gracey  v. 
St.  Louis,  221  Mo.  5.  Lack  of  jurisdiction  may  be 
shown  by  secondary  evidence  of  the  contents  of  the 
lost  files  for  the  purpose  of  impeaching  the  judgment. 
Eaton  V.  Hall,  5  Met.  (Mass.)  287;  Parry  v.  Walser, 
57  Mo.  172;  Foulk  v.  Colbum,  48  Mo.  230;  Ravens- 
croft  V.  Giboney,  2  Mo.  1;  McClanahan  v.  West,  100 
Mo.  321 ;  Davis  v.  Montgomery,  205  Mo.  271 ;  Land  Co. 
V.  Mining  Co.,  187  Mo.  434;  Graham  v.  0 'Fallen,  3 
Mo.  507;  Burnett  v.  McCluey,  78  Mo.  689;  Howard 
V.  Thornton,  50  Mo.  292.  It  is  also  void  because  the 
execution  is  an  alias  or  renewed  execution  and  fails 
to  recite  the  issue  of  the  former  execution,  the  levies 
thereunder  and  the  amount  realized  therefrom.  Laws 
1863,  p  20;  Maupin  v.  Emmons,  47  Mo.  308;  Wood  v. 
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Augustine,  61  Mo.  50.  It  is  also  void  because  issued 
for  costs  in  addition  to  the  judgment  while  the  judg- 
ment did  not  carry  costs.  Under  the  statute  then  in 
force  a  judgment  in  garnishment  proceedings  did  not 
carry  costs  unless  specifically  so  directed  therein.  Ma- 
loney  v.  Ass'n,  57  Mo.  App.  384;  R.  S.  1855,  chap.  12, 
sees.  70  and  75,  and  chap.  40,  sees.  6  and  32.  It  is  also 
void  because  satisfied  by  the  sale  under  the  first  exe- 
cution. It  is  also  void  because  made  returnable  to  a 
day  in  the  past  instead  of  to  one  in  the  future,  the 
execution  being  issued  on  the  7th  day  of  December, 
1863,  and  made  returnable  to  the  January  term,  1863. 
The  final  judgment  is  also  void  on  account  of  its  fail- 
ure to  require  the  garnishee  to  give  bond  or  pay  the 
money  found  to  be  due  from  him  to  the  debtor  into 
court.  Walkeen  v.  Johnston,  130  Mo.  App.  325.  (4) 
The  deed  from  S.  H.  Julian  to  H.  E.  Howell  is  void. 
Because  the  former  public  administrator  had  no  au- 
thority to  execute  the  same  as  such  administrator.  Be- 
cause there  was  never  any  lawful  administration 
upon  the  estate  of  Lindenbower.  Because  the  court 
acquired  no  jurisdiction  to  make  order  of  sale  of  the 
real  estate  of  Lindenbower,  the  proof  of  publication  of 
notice  to  creditors  and  others  not  having  been  filed 
until  after  order  of  sale  made,  and  it  appearing  from 
such  proof  that  the  term  of  office  of  Barker,  whose 
jurat  is  attached  to  the  order  of  publication,  had  ex- 
pired. Fletcher  v.  Kite,  66  Mo.  285;  2  Chitty's  Gen. 
Prac,  159.  Because  the  order  of  sale  under  which  re- 
newal order  was  made  had  become  functus  officio. 
Because  the  description  in  the  deed  is  too  vague  and 
indefinite  to  carry  title.  (5)  The  judgment  in  this 
case  is  erroneous  upon  its  face,  and  void  for  failure 
to  describe  the  land  awarded  to  plaintiffs.  Brummel 
V.  Harris,  148  Mo.  430;  Benne  v.  Miller,  149  Mo.  228. 
(6)  The  act  of  the  Legislature  under  which  the  trial 
judge  officiated  is  void.    State  v.  Hill,  147  Mo.  63.  (7) 
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The  court  erred  in  excluding  from  the  consideration 
of  the  jury  the  letter  from  Carleton  to  Sherwood  writ- 
ten at  the  time  of  the  transaction  relating  to  the  pur- 
chase of  the  Mt.  Vernon  St  property.  It  also  erred 
in  excluding  from  the  consideration  of  the  jury  the 
returns  contained  on  writs  of  attachment  and  execu- 
tions which  were  issued  and  returned  by  the  sheriff  of 
Greene  county  within  a  short  time  prior  and  subse- 
quent to  the  return  of  the  execution  under  which  plain- 
tiff claims  title.  These  returns  were  offered  for  the 
purpose  of  showing,  in  corroboration  of  the  testimony 
of  Sherwood,  that  the  sheriff  had  at  this  i)eriod  of 
time  adopted  a  form  of  return  which  failed  to  comply 
with  the  mandatory  provisions  of  the  statute  govern- 
ing such  returns.  Blodgett  v.  Shaeffer,  94  Mo.  670; 
Herman  v.  Lacker,  99  Mo.  App.  300 ;  State  v.  Taylor, 
126  Mo.  538;  Cramer  v.  Hurt,  154  Mo.  119  f  Matthias 
V.  O'Neil,  94  Mo.  529;  Payne  v.  Railroad,  129  Mo.  420; 
Broussard  v.  Bernard,  7  La.  216;  Reynolds'  Stephen- 
son on  Evidence,  p.  24,  art.  13;  Greenleaf  on  Evi- 
dence, sec.  40. 

George  Pepperdine  and  Patterson  <&  Patterson 
for  respondents. 

(1)  An  instrument  that  acknowledges  the  receipt 
of  sixteen  hundred  dollars  to  pay  for  a  piece  of  land, 
which  says  that  the  payee  shall  have  and  hold  it,  he 
and  his  heirs  forever,  which  contains  a  warranty  of 
title  on  the  part  of  the  man  securing  the  money  and  is 
signed,  sealed  and  acknowledged  by  him,  would  seem 
to  be  a  very  lively  creature  of  some  kind,  and  as  it  is 
a  link  in  the  chain  of  appellant's  title  as  well  as  that  of 
respondents,  it  should  have  suflBcient  vitality  to  sup- 
port the  legal  chain  in  this  suit,  considering  that  it  was 
executed  well  onto  three  quarters  of  a  century  ago. 
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Whatever  may  have  been  the  rale  erstwhile,  the  mod- 
em rule  of  construction  as  applied  to  a  deed  is  to 
ascertain  the  intiention  of  the  parties  thereto,  and  es- 
pecially the  intention  of  the  grantor.  And  if  it  appear 
from  tiie  instrument  as  a  whole  and  the  language 
therein  that  the  grantor  intended  to  part  with  his  es- 
tate and  the  grantee  to  secure  the  same  in  presenti  then 
the  instrument  is  a  deed,  and  conveys  legal  title.  Lin- 
ville  V.  Greer,  165  Mo.  380;  McKinney  v.  Settler,  31 
Mo.  541;  Devlin  on  Deeds  (2  Ed.),  sees.  174,  211 ;  Long 
V.  Wagoner,  47  Mo.  178;  Jennings  v.  Brizeadine,  44 
Mo.  335 ;  Brunsmanri  v.  Carroll,  52  Mo.  313 ;  Posburgh 
V.  Eogers,  114  Mo.  134;  Peter  v.  Byrne,  175  Mo.  233; 
Hunter  v.  Patterson,  144  Mo.  310 ;  Eoberts  v.  Mclntire, 
84Me.  362;  Anglade  V.  St.  Avit,  67Mo.  435.  (2)  In 
ejectment  where  both  parties  claim  through  a  common 
source  of  title,  it  is  unnecessary  to  go  back  of  that  title. 
It  is  suflBcient  for  the  planitiff  to  deraign  his  title  from 
the  common  sources.  Holland  v.  Adair,  55  Mo.  40; 
Butcher  v.  Eogers,  60  Mo.  138;  Miller  v.  Hardin,  64= 
Mo.  545 ;  Smith  v.  Lindsey,  89  Mo.  76 ;  Grandy  v.  Casey, 
93  Mo.  595;  Huff  v.  Morton,  94  Mo.  405;  Holland  v. 
Adair,  55  Mo.  40 ;  Bank  v.  Harrison,  39  Mo.  433 ;  Cum- 
mins V.  Powell,  97  Mo.  524;  Choquette  v.  Barada,  33 
Mo.  249.  A  necessary  corroUary  of  the  rule  under  con- 
sideration is  that  where  there  is  a  common  source  of  ti- 
tle agreed  to,  assumed,  or  shown  to  exist  and  relied  on, 
then  irregularities  in  conveyances  prior  to  the  common 
source,  become  weaknesses  common  to  both  litigants 
and  hence  immaterial.  Ebersole  v.  Eankin,  102  Mo. 
498;  Machine  Works  v.  Bowers,  200  Mo.  234;  Sloan  v. 
Chitwood,  217  Mo.  465.  (3)  The  first  contention  of  a 
lack  of  jurisdiction  defeating  the  deed  from  the  sher- 
iff to  Jamison  is  answered  by  the  verdict  of  the  jury 
declaring  the  return  to  have  been  regular.  A  sheriff's 
deed  set  out  fully  certain  judgments,  and  also  set  out 
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certain  executions,  bnt  failed  to  couple  the  executions 
with  the  judgments,  but  the  names  of  the  parties,  and 
the  amounts  as  set  out  were  identical.  Held  that  it 
was  inferable  that  the  executions  were  on  these  judg- 
ments and  that  such  omissions  are  not  fatal  to  the 
deed,  inasmuch  as  they  could  mislead  no  one.  Wack  v. 
Stevenson,  54  Mo.  481 ;  Gaines  v.  Fender,  82  Mo.  507. 
(4)  The  substance  of  appellant's  next  contention  is 
that,  the  finding  of  facts  being  against  the  respondents 
and  the  judgment  for  respondents  in  the  first  trial  of 
this  case,  the  finding  of  facts  is  conclusive  on  respond- 
ents. This  is  not  the  law.  Where  the  judgment  is 
wholly  in  respondent's  favor  he  is  not  concluded  by 
any  finding  of  facts  made  by  the  trial  court  to  which 
he  did  not  except.  Egger  v.  Egger,  225  Mo.  118 ;  Pat- 
terson V.  Patterson,  200  Mo.  335.  (5)  Appellant's 
next  contention  is  ''lack  of  jurisdiction  may  be  shown 
by  secondary  evidence  of  the  contents  of  the  lost  files 
for  the  purpose  of  impeaching  a  judgment."  An  in- 
spection of  the  instructions  given  by  the  trial  court 
will  show  this  court  that  this  case  was  tried  upon  the 
above  theory.  The  only  question  pertinent  to  this 
matter,  was  a  question  of  fact,  was  the  question  as  to 
whether  the  testimony  of  an  interested  witness,  a  de- 
fendant in  an  ejectment  suit  testifying  as  to  the  con- 
tents of  a  lost  return  of  service,  which  he  last  saw 
in  1866  or  1867,  and  which  he  did  not  act  on  for  more 
than  thirty  years,  was  of  sufficient  probative  force  to 
destroy  the  validity  of  a  judgment  of  a  court  of  record, 
rendered  in  1863,  when  that  witness's  own  testimony 
showed  that  his  memory  was  at  fault  as  to  every 
thing  else  occurring  about  that  time.  (6)  A  ''former 
public  administrator  had  authority  to  execute  deeds." 
Sec.  309,  E.  S.  1879;  Bray  v.  Adams,  114  Mo.  486. 
(7)  The  judgment  can  be  aided  by  reference  to  other 
parts  of  the  same  record.  Dixon  v.  Hunter,  204  Mo. 
383.    Where   the   record   before  the  appellate  court 
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shows  that  certain  persons  were  made  parties  plain- 
tiff and  that  judgment  was  in  favor  of  plaintiffs,  the 
court  will  correct  any  informality  in  the  omission  of 
their  names  from  the  caption  or  body  of  the  judgment, 
Walker  v.  Eailroad,  193  Mo.  475;  Morrison  v.  Tum- 
baugh,  192  Mo.  446;  Dixon  v.  Hunter,  204  Mo.  383. 
A  mere  informality  in  drafting  a  verdict  or  entering 
a  judgment  which  works  no  prejudice  to  the  complain- 
ing party  will  not  be  ground  for  reversal.  Holmes  v. 
Braidwood,  82  Mo.  610;  Hornblower  v.  Crandall,  78 
Mo.  581;  Hanley  v.  Holton,  120  Mo.  App.  402. 

LAMM,  J. — ^Ejectment.  The  squabble  is  over  a 
triangular  piece  of  somewhat  uneven  land  of,  say,  ten 
acres,  lying  for  many  years  (if  not  now)  mostly  in  a 
state  of  nature  in  the  outskirts  of  Springfield.  In 
1897  defendant  took  possession.  In  1904  plaintiff,  H. 
E.  Howell  and  his  then  co-plaintiff,  William  G.  How- 
ell, sued  defendant  and  his  then  tenant,  Steve  Blakey, 
for  possession.  In  1905,  at  a  trial  to  the  court  without 
a  jury,  the  then  plaintiffs  had  judgment.  In  1908 
that  judgment  was  reversed  on  appeal  here  and  the 
cause  remanded  generally.  [213  Mo.  565.]  Subse- 
quently Blakey  and  William  G.  Howell  died.  Prior 
to  HowelPs  death,  he  parted  with  his  interest  (an  un- 
divided half)  and  plaintiffs,  the  Pattersons  and  Ed- 
monson, acquired  it.  By  due  and  timely  orders  of  court 
they  were  substituted  instead  of  W.  G.  Howell  deceased 
and  now  litigate  as  co-plaintiffs  with  H.  E.  Howell. 
Thereat  an  amended  petition  and  answer  were  filed. 
In  1909  plaintiffs  on  those  amended  pleadings  again 
had  judgment,  this  time  on  a  trial  to  a  jury.  By  the 
inadvertent  misprision  of  the  clerk  the  style  of  the 
case  on  the  record  seems  to  run  on  as  it  did  at  the 
start. 

The  record  is  long;  the  facts,  tangled;  the  excep- 
tions, many.    Now  and  then  ^^In  medias  res'^  is  a  use- 
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ful  motto.  Taking  heed  thereof,  it  is  as  well  to  go  at 
once  into  the  midst  of  things  and  let  sufBcient  of  the 
pertinent  facts  come  ont  in  due  course  with  points 
ruled.  We  shall  formulate  material  propositions  pro 
and  con  in  our  own  way. 

I.  Of  a  conamon  source  of  title  (and  herein  of  ob- 
jections to  two  deeds  in  the  chain  of  title  prior  to  the 
common  source). 

Among  the  contentions  of  defendant  is  one  in- 
voking the  doctrine  that  plaintiffs  must  recover  in  a 
strict  action  at  law  like  ejectment,  if  at  all,  on  the 
strength  of  their  own  and  not  on  the  weakness  of  de- 
fendant's title.  It  is  asserted  and  maintained  that 
there  is  an  outstanding  legal  title;  contra^  respondents 
assert  and  maintain  that  there  is  a  common  source  of 
title,  and  that  the  defects,  if  any,  in  conveyances  after 
the  Government  parted  with  title  down  to  this  common 
source  are  immaterial.  The  question  arises  in  this 
way: 

William  Pulbright  entered  the  land  as  part  of  a 
greater  tract  in  1837.  Dying,  in  1845  his  estate  was 
partitioned  in  kind  by  judicial  proceedings,  and,  by 
a  commissioners'  report  duly  confirmed,  the  land  in 
dispute  as  part  of  a  greater  tract  was  allotted  to  a  son, 
William  D.  In  1853  William  D.  Fulbright  executed  an 
instrument  duly  spread  of  I'ecord  purporting  to  con- 
vey to  D.  L.  Fulbright.  That  instrument  recites  the 
receipt  of  $1600  in  full  payment  of  said  greater  tract, 
describes  the  land,  makes  convenants  of  warranty,  is 
under  seal  and  duly  acknowledged.  But  it  is  inartifi- 
cially  drawn  and  is  said  to  lack  apt  words  operative  to 
convey  a  legal  estate  in  the  land,  whatever  estate  was 
conveyed  in  equity.  In  1859  D.  L.  Fulbright  conveyed 
the  parcel  in  dispute  to  Charles  Carleton.  This  Carle- 
ton,  it  is  claimed,  is  the  common  source  of  title.  The 
description  in  his  deed  is  by  courses,  variations  of  the 
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compass  and  distances.  The  second  course,  as  shown 
by  appellant's  abstract,  is:  '* North  41%'',  east  88 
poles/*  It  will  be  observed  that  the  sign  after  the  fig- 
ures, 411/^,  is  seconds.  Respondents  furnish  a  counter 
abstract  showing  that  sign  to  be  degrees,  thus  **°.'' 
The  original  deed  is  lost  and  a  certified  copy  was 
used  below.  '  There  was  counter  contentions  not  only 
as  to  the  eflFect  of  this  instrument  but  as  to  what  this 
certified  deed  actually  showed  the  sign  to  be.  The  cer- 
tified copy  itself  is  not  brought  here.  If  the  sign  be 
degrees  then  the  whole  tract  in  controversy  is  de- 
scribed. If  seconds,  only  a  small  part  of  it  is  de- 
scribed. Counsel  for  plaintiffs  insist  their  clients 
should  not  lose  their  land  on  the  slender  and  uncertain 
fact  that  two  very  short  curved  lines  do  not  precisely 
unite  at  top  and  bottom  and  make  a  little  circle,  the 
mathematical  sign  for  degrees,  especially  as  the  sign 
for  degrees  runs  through  all  deeds  in  both  chains  of 
title  indicating  that  those  who  were  called  on  to  inter- 
pret the  sign  construed  it  to  be  that  for  degrees.  But 
if  Carleton  is  the  common  source  of  title  such  ques- 
tions are  out  of  the  case  and  laid  on  the  shelf.  If  he 
is  not,  they  are  alive  and  of  substance  enough  to  be 
reckoned  with. 

We  hold  Carleton  is  the  common  source  of  title. 
This,  because: 

(a)  Attending  to  the  record,  in  defendant's  an- 
swer we  find  among  other  allegations  the  following: 
*'  .  .  .  that  this  defendant  derived  his  title  from  Car- 
leton, a  common  source  of  title,  through  proceedings 
to  foreclose  a  vendor's  lien.  ..."  In  defendant's 
principal  brief  we  find  the  following:  ^^It  will  thus 
be  perceived  that  both  parties  claim  title  under  Charles 
Carleton."  To  the  foregoing  we  add  that  plaintiffs 
claim  title  through  a  judgment  against  Charles  Carle- 
ton in  the  Greene  Circuit  Court  in  1863,  an  execution 
thereon,  a  sale  thereunder  in  1864,  a  sheriff's  deed  fol- 
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lowing  mesne  conveyances.  Defendant  claims  title 
under  two  junior  judgments  against  Carleton,  by  ex- 
ecution sales  and  two  sheriff's  deeds  and  mesne  con- 
veyances. So,  below,  a  common  source  of  title  was  a 
trial  theory  on  both  sides.  It  thus  appears  not  only 
that  Charles  Carleton  was  the  common  source  of  title 
by  admission  and  by  assumption  but  he  was  shown 
to  be  such  by  the  proof.  So  prominently  does  a  com- 
mon source  of  title  run  through  the  history  of  this  case 
from  ^*a''  to  ^'izzard''  that  when  here  before,  in  set 
terms,  on  less  proof  (for  at  the  first  trial  the  answer 
did  not  contain  the  admission  quoted)  this  court  as- 
sumed a  common  source  of  title,  thus:  ''Charles 
Carleton  was  the  common  source  of  title.''  [Vide,  213 
Mo.  1.  c.  569.] 

(b)  Attending  to  the  law  applicable  to  such  a  rec- 
ord, the  accepted  rule  is  that  where  there  is  an  agree- 
ment on  the  common  source  of  title  or  both  parties 
admit  or  assume  a  common  source  or  the  evidence 
shows  one,  then  (subject  to  exceptions  not  within  the 
facts  of  this  case)  the  doctrine  that  a  plaintiff  must 
recover  in  ejectment  on  the  strength  of  his  own  title 
from  the  Government  down  is  departed  from  and  he 
need  not  go  back  of  the  common  source  in  making  his 
case.  In  such  event  irregularities  in  conveyances  an- 
terior to  the  common  source  become  immaterial,  be- 
cause they  are  common  to  both  litigants  and  affect  the 
common  stem  of  the  title  only.  They  are  like 
equal  factors  affecting  an  equation  similarly.  They 
offset  each  other  and  may  be  canceled  out  in  solving 
the  problem.  Hence  to  show  a  better  outstanding  title 
will  not  help  defendant  in  ejectment  when  facts  exist 
such  as  herein  dealt  with ;  for  the  question  is  no  longer : 
Has  plaintiff  a  good  legal  title  against  the  whole 
world! — ^it  is  rather:  Has  he  a  better  title  than  de- 
fendant beginning  with  the  common  source  and  com- 
ing down  to  the  time  of  the  suit!    After  all  the  last 
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question  hits  the  bird  in  the  eye  or  the  nail  on  the 
head.  When  you  ask  it  you  touch  the  merits  as  with 
the  point  of  a  needle  (Rem  acu  tetigisti,  as  put  by  old 
Plautus).  [Harrison  Machine  Works  v.  Bowers,  200 
Mo.  1.  c.  234-5,  and  cases  cited ;  Sell  v.  McAnaw,  138 
Mo.  1.  c.  272;  Feller  v.  Lee,  225  Mo.  1.  c.  328;  Grandy  v. 
Casey,  93  Mo.  1.  c.  605;  Newell  on  Ejectment,  578  et 
seq.l 

The  mere  adventitious  circumstance  that  respond- 
ents through  inadvertence  or  out  of  abundant  caution 
(which  latter  is  said  by  the  precept  to  injure  no  man) 
read  into  the  record  a  chain  of  title  prior  to  the  com- 
mon source,  as  they  did,  did  no  harm  or  good  to  de- 
fendant. As  between  the  litigants  it  does  not  a  whit 
affect  the  merits  of  the  right  to  possession.  Its  only 
oflBce  is  to  encumber  and  litter  up  the  record.  It  ought 
not  to  abrogate  the  general  rule  announced  or  suspend 
its  application — a  rule  by  some  authorities  predicated 
of  estoppel  and  by  others  predicated  of  convenience 
in  trying  land  titles — but  however  bottomed,  is  a 
good  rule  of  law  of  everyday  use. 

It  is  on  the  premise  that  under  applicable  law  we 
have  nothing  to  do  with  them,  that  we  rule  points 
made  by  defendant  on  the  Fulbright  and  Carleton 
conveyances  against  him,  and  start  with  a  common 
source  of  title,  Carleton, 

II.  Of  the  judgment  against  Carleton,  the  execu- 
tion thereon  and  the  sheriff's  deed  following  a  sale 
thereunder  on  which  plaintiffs  claim  title. 

Broadly,  the  positions  of  defendant  are:  (1) 
The  judgment  is  void,  hence  is  open  to  collateral  at- 
tack. (2)  If  the  judgment  be  good,  yet  the  execu- 
tion is  bad  under  which  the  sale  was  made.  (3)  If 
judgment  and  execution  be  both  good,  yet  the  sheriff's 
deed  on  which  plaintiff's  title  rests  is  bad.  Looking 
to  those  propositions  in  their  order,  we  observe : 
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(a)  The  principal  vice  in  the  judgment  is  said 
to  be  that  there  was  an  abortive  attempt  to  garnishee 
Carleton  as  debtor  of  one  Taylor,  who,  in  turn, 
was  judgment  debtor  of  a  firm,  Hayden  and  Wilson. 
That  the  court  acquired  no  jurisdiction  over  Carleton 
because  the  return  of  the  sheriff  was  fatally  defec- 
tive. 

Briefly,  the  record  shows  as  follows :  In  January, 
1861,  Hayden  and  Wilson  recovered  judgment  against 
Taylor  in  the  Greene  Circuit  Court  on  two  notes  in 
the  sum  of  $922.81.  Execution  issued,  as  shown  by 
the  execution  docket,  on  February  14,  1861.  This  exe- 
cution (with  many  other  papers  in  the  old  files  of  that 
court)  is  lost.  The  last  seen  of  it  was  in  1866.  It  was 
on  this  lost  execution  that  Carleton  was  summoned 
as  garnishee  of  Taylor,  and  the  return  of  the  sheriff 
showing  such  service  of  summons,  indorsed  on  that 
execution,  is  also  lost.  The  old  files  of  the  case  and 
court  records  show  interrogatories  exhibited  against 
Carleton  at  the  August  term,  1862,  of  said  court.  All 
cases  were  continued  from  January  to  the  June  term, 
1861.  In  fact  there  was  no  circuit  court  in  Greene 
from  February,  1861,  until  the  first  Monday  in  Au- 
gust, 1862.  We  take  judicial  cognizance  of  the  histor- 
ical fact  that  the  Civil  War  raged  with  fury  in  that 
section  during  such  lapse  in  the  courts — a  lapse  doubt- 
less due  to  war.  This  lapse  in  the  terms  of  court 
merely  had  the  effect  of  adjournments.  [R.  S.  1855, 
p.  539,  sees.  44  to  48.]  If  Carleton  was  in  court  he 
stayed  in  till  final  judgment  unless  put  out  by  some 
order  of  court.  At  the  August  term,  as  said,  interrog- 
atories were  filed,  to  be  answered  by  Carleton.  Pres- 
ently an  interlocutory  judgment  was  rendered  against 
him  on  default  and  the  cause  was  continued  until  the 
next  term  to  make  inquiry  of  the  amount  due  by  him  to 
the  judgment  debtor.  That  judgment  recites  (among 
other  things) :    "And  it  appearing  that  the  said  gar- 
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nishee,  Charles  Carleton,  had  been  duly  summoned 
as  garnishee  and  has  failed  to  answer  interrogato- 
ries/' etc.  At  the  next  January  term,  1863,  on  Febru- 
ary 10,  final  judgment  went,  reciting,  inter  alia,  thus : 
/'And  it  appearing  to  the  satisfaction  of  the  court  that 
Charles  Carleton  has  been  duly  sununoned  as  garni- 
shee in  this  cause,''  etc.  Further,  that  the  court  sit- 
ting as  a  jury  found  that  Carleton  was  indebted  to 
Taylor  in  the  sum  of  $682,  and  judgment  followed  in 
favor  of  Hayden  and  Wilson  for  that  mm  against 
Carleton  garnishee,  with  award  of  execution. 

On  the  main  contention,  to-wit,  the  suflSciency  of 
the  return,  plaintiffs  rest  on  the  recitals  of  those  two 
judgments  and  such  record  entries  and  file  papers  as 
have  been  preserved.  ''The  stern  Sergeant,  Death,  is 
strict  in  his  arrest."  In  this  case  he  seems  to  have 
taken  into  custody  on  his  dread  capiases  and  mitti- 
muses and  carried  off  all  witnesses  who  saw  that  re- 
turn, save  one,  defendant.  As  against  said  recitals 
defendant  took  the  stand  on  his  own  behalf  and  testi- 
fied that  in  1866  he  had  occasion  to  examine  the  return 
of  the  sheriff  on  the  original  execution  against  Tay- 
lor; that  he  remembered  its  language;  that  it  ran 
(barring  two  or  three  words  he  could  not  recall),  thus: 
"Executed  the  within  writ  by  summoning  Charles 
Carleton  as  garnishee;"  that  it  was  signed  by  Reed 
or  Matlock  as  sheriff,  witness  could  not  tell  which.  He 
further  testified,  in  substance,  that  he  had  not  seen 
the  return  from  that  time  to  the  trial  and  that  the  mat- 
ter was  wholly  out  of  his  mind  for  thirty  years  until 
recalled  to  mind  in  1897  by  one  Mead  who  told  or  wrote 
him,  he,  defendant,  had  title.  On  that  renaissance^ 
presently  in  that  year  he  took  possession  of  the  prop- 
erty in  dispute  through  a  tenant  and  thence  forth 
claimed  title  under  sheriff's  deeds  on  junior  execu- 
tion sales  against  Carleton— one  on  a  judgment  in 
1867  and  another  on  a  judgment  in  May,  1863. 


Digitized  by 


Google 


VOL.  242.  APRIL  TERM,  1912.  531 

Howell  V.  Sherwood. 

There  is  evidence  the  scope  and  tendency  of  which 
was  to  somewhat  fortify  defendant's  recollection  on 
one  side  and  somewhat  impair  it  on  the  other,  which 
we  need  not  revert  to  in  detail.  Much  of  pith  is  made 
of  it  in  rather  brisk  and  spicey  argument,  showing 
color  of  feeling  on  both  sides,  but  it  is  as  well  to  let  it 
pass  by  as  more  appropriate  to  a  jury  than  to  an  ap- 
pellate court  on  questions  of  law.  The  recitals  of  the 
two  judgments  as  over  against  the  efficacy  of  defend- 
ant's awakened  memory  made  the  issue  on  the  char- 
acter of  the  sheriff's  return  a  question  of  fact  and  on 
which  the  jury,  passing  unfavorably  to  defendant, 
found  against  him.  It  may  be  conceded  that  if  defend- 
ant's recollection  of  the  words  of  that  return  is  to  be 
conclusively  taken  as  true,  as  a  matter  of  law,  then 
the  judgment  against  Carleton  as  garnishee  was  void. 
This  because  the  return  as  reconstructed  was  fatally 
deficient.  It  attached  nothing  in  Carleton 's  hands. 
It  cites  him  to  appear  in  no  court  or  at  no  day  or  term 
certain  to  answer  interrogatories.  It  is  not  necessary 
to  enter  upon  an  exposition  of  the  learning  in  that  be- 
half. The  curious  may  consult  statutes  and  authori- 
ties cited  in  Howell  v.  Sherwood,  213  Mo.  1.  c.  575-6. 

We  do  not  gather  that  learned  counsel  for  plain- 
tiffs contend  for  the  proposition  that,  on  a  return 
shown  lost,  as  here,  oral  testimony  by  witnesses  who 
had  seen  it  might  not  come  in  to  reestablish  its  terms. 
Neither  do  we  gather  that  learned  counsel  for  defend- 
ant stand  for  the  proposition  that  the  triers  of  fact 
are  bound,  whether  or  no,  to  take  as  infallible  the  recol- 
lection of  a  witness  testifying  nearly  forty  years  after 
the  event  to  the  contents  of  a  written  instrument. 

Whether  the  return  was  as  indicated  by  the  judg- 
ments, or  as  recollected  by  the  witness,  we  hold,  as 
said,  was  at  most  a  question  of  fact.  Plainly  the  testi- 
mony of  the  witness  tending  to  impeach  the  verity 
of  the  recitals  of  the  record  could  have  no  office  other 
than  to  raise  an  issue  of  fact  for  the  triers  of  fact  and 
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not  a  question  of  law  for  the  court.  [Miller  v.  Rail- 
road, 157  Mo.  App.  638,  144  S.  W.  134.]  And  this 
remains  true  notwithstanding  defendant  was  able 
graphically  (and  reasonably)  to  explain  the  grounds 
of  his  recollection,  the  reason  the  matter  was  out  of 
his  mind  for  thirty  years,  the  cause  of  his  sudden  as- 
sertion of  a  forgotten  (or  hitherto  unknown)  title  after 
that  long  lapse  of  time,  and  to  fortify  his  testimony  by 
corroborative  data.  On  the  other  hand,  as  to  be  ex- 
pected, his  testimony  showed  that  he  was  not  quite 
free  from  all  trace  of  that  frailty  of  memory  in  recall- 
ing ancient  matters  that  is  the  unfortunate  but  com- 
mon inheritance  of  every  one  of  us.  So,  too,  there  is 
in  the  case  on  behalf  of  plaintiffs,  and  to  be  reckoned 
with,  the  trite  presumption  that  a  court  of  general 
jurisdiction  proceeds  by  right  and  not  by  wrong,  the 
fact  that  the  recitals  of  the  record  of  due  service  on 
the  garnishee  are  presumptively  true  in  the  first  in- 
stance and  the  strong  presumption  that  oflScers  prop- 
erly perform  their  official  duties.  Moreover,  some 
stress  is  due  to  the  fact  that  the  circuit  court  at  the 
time  of  the  Carleton  judgment  passed  on  its  own  juris- 
diction in  the  light  of  a  fact  then  before  it,  to-wit,  the 
physical  presence  of  the  real  return.  [State  ex  rel.  v. 
Mills,  231  Mo.  493.]  Again  where  there  is  a  great 
lapse  of  time  and  files  are  lost,  as  here,  courts  will  in- 
dulge very  favorable  presumptions  to  uphold  judicial 
sales.  [ Agan  v.  Shannon,  103  Mo.  1.  c.  668 ;  Chilton  v. 
Metcalf,  234  Mo.  1.  c.  53.] 

The  jury  took  defendant's  testimony  along  with 
all  the  other  facts  and  brought  in  an  adverse  verdict. 
On  appeal  that  verdict  must  stand  unless  there  is 
something  else  in  the  case ;  for,  as  already  pointed  out, 
the  case  is  drawn  mthin  the  lines  of  the  cardinal 
maxim:  Ad  questionem  juris  respondent  judices;  ad 
qtiestionem  facti  respondent  juratores. 

His  counsel  argue  there  are. several  other  things 
in  the  case — one  especially  standing  as  an  insurmount- 
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able  obstacle  in  the  way  of  the  verdict,  to-wit,  res 
adjudicata.  To  the  latter  view  of  it  we  will  recur  pres- 
ently nnder  another  head. 

(b)  Of  the  execution  on  the  Carleton  judgment. 
Defendant  presents  an  aggregation  of  objections 
against  this  execution.  We  fail  to  find  any  objection 
made  or  exception  saved  in  the  record.  The  statute 
forbids  the  consideration  of  exceptions  not  ruled  be- 
low. [R.  S.  1909,  Sec.  2081.]  But  if  in  error  in  our 
estimate  of  the  record,  there  is  no  substance  in  the 
points. 

(1)  It  is  argued  that  the  execution  bears  date 
December  7,  1863,  and  is  made  returnable  at  a  day  in 
the  past,  to-wit,  to  a  term  of  court  commencing  and  to 
be  holden  at  the  court  house  in  Springfield  '*on  the 
4th  Monday  in  January  next  (A.  D.  1863)."  It  is  ob- 
vious that  the  word  ''next"  controls  the  figures  ''1863 
and  makes  that  impossible  date  read  "1864."  The 
neutralizing  antidote  is  in  the  selfsame  spoon  with  the 
poison  of  the  clerical  slip. 

(2)  It  is  argued  that  the  execution  was  an  alias 
execution  and  was  void  because  it  did  not  recite  for- 
mer executions  and  levies.  The  point,  exceedingly 
subtle  and  nice,  amounts  in  effect  to  a  contention  that 
the  alias  execution  was  a  venditioni  exponas,  a  writ 
sometimes  issued  to  cause  a  sale  of  lands  seized  un- 
der a  former  writ  to  be  made.  [Bl.  Law  Diet.]  The 
statute  relied  upon  by  defendant  is  found  in  the  Laws 
of  1862-3,  p.  20.  It  is  unhandsomely  worded,  but  was 
evidently  a  war  measure  intended  to  preserve  the  force 
of  former  levies  of  executions  which  for  some  reason 
had  .not  been  executed.  That  is  the  construction  put 
upon  it  by  this  court  in  construing  its  sections,  sepa- 
rately, as  well  as  the  whole  thread  and  trend  of  the 
enactment.  [Turner  v.  Keller,  38  Mo.  1.  c.  336;  Stew- 
art V.  Severance,  43  Mo.  1.  c.  332 ;  McDonald  v.  Grone- 
feld,  45  Mo.  28.]  Now,  the  first  execution  issued 
against  Carleton  was  fully  executed  upon  all  property 
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levied  upon  and  the  alias  in  no  fair  sense  came  within 
the  purview  of  the  act  mentioned.  It  did  not  have  to 
recite  former  levies.  There  was  a  clerk's  certificate 
indorsed  thereon  showing  the  writ  to  be  an  aliaSj  the 
amount  collected  theretofore  and  the  amount  due. 

(3)  Whether  the  judgment  against  Carleton  car- 
ried costs  or  not,  it  did  carry  interest  under  then  ex- 
isting statutes.  Computing  interest,  the  judgment  was 
not  fully  satisfied  by  the  levy  and  sale  under  the  first 
execution,  and  points  made  in  that  behalf  by  defend- 
ant against  the  execution  are  disallowed  with  the  oth- 
ers. 

(c)  Of  the  sheriff's  deed  on  the  execution  sale 
under  the  Carleton  judgment. 

It  is  not  contended  that  the  sheriff's  deed  does  not 
make  all  prescribed  statutory  recitals.  It  is  rich  and 
accurate  in  recitals.  Having  described  the  judgment, 
the  execution,  the  levy  en  the  land  in  dispute  (describ- 
ing it),  the  advertisement,  the  place,  viz.,  at  the  court- 
house door,  the  time,  viz.,  February  2,  between  9  a. 
m.  and  5  p.  m.  during  the  session  of  the  circuit  court  at 
its  January  term,  1864,  it  goes  on  to  say  that  the  sheriff 
did  (quoting) :  *' Expose  for  sale  at  public  auction  for 
ready  money,  all  the  right,  title,  interest  and  estate 
of  the  said  Charles  Carleton  of,  in  and  to  above  de- 
scribed real  estate,  and  George  W.  Jameson  being  the 
highest  and  last  bidder  for  said  real  estate^  at  the 
price  and  sum  of  sixty  dollars,  the  same  was  stricken 
off  and  sold  to  the  said  (jeorge  W.  Jameson  for  that 
sum. 

*^Now,  Therefore,  in  consideration  of  the  prem- 
ises, and  of  the  said  sum  of  sixty  dollars  to  me  said 
sheriff  in  hand  paid  by  the  said  George  W.  Jameson, 
the  receipt  whereof  I  do  hereby  acknowledge,  and  by 
virtue  of  the  authority  in  me  vested  by  law,  I,  Thomas 
A.  Reed,  sheriff  as  aforesaid,  do  hereby  assign,  trans- 
fer and  convey  to  the  said  George  W.  Jameson,  his 
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heirs  and  assigns,  forever,  with  all  rights  and  appur- 
tenances thereunto  belonging. 

**In  Testimony  Whereof,  I,  Thomas  A.  Reed, 
sheriff  of  the  county  of  Greene,  have  hereunto  set  my 
hand  and  aflSxed  my  oflScial  seal  this  2d  day  of  Febru- 
ary, A.  D.  1864. 

' '  Thomas  A.  Reed,  Sheriff,    ( Seal. ) ' ' 

The  vice  in  the  deed  is  said  to  be  that  there  are 
no  words  operative  to  convey  the  land. 

In  some  jurisdictions  a  sheriff's  deed  is  not  nec- 
essary to  transfer  land  sold  under  sheriff's  hanuner 
on  execution  levy,  and  knocked  down  to  a  bidder.  Title 
went  to  such  purchaser  by  operation  of  law.  [17  Cyc. 
1340.]  But  in  Missouri  a  deed  is  essential.  [Dunnica 
V.  Coy,  24  Mo.  167;  R.  S.  1909,  sec.  2231.]  The  lan- 
guage of  that  statute  is  mandatory.  If  such  deed  be 
so  defective  as  only  to  convey  an  equitable  one,  a 
plaintiff,  who  in  ejectment  is  strictly  at  law  and  not 
in  equity,  can  not  recover  on  such  equitable  title. 
[Abies  V.  Webb,  186  Mo.  1.  c.  247.]  His  remedy  in  such 
predicament  is  to  get  a  corrected  deed  in  the  statutory 
way.  [Dixon  v.  Hunter,  204  Mo.  387  et  seq.]  While 
a  sheriff's  deed  is  not  entitled  by  inference  to  as 
liberal  a  presumption  of  intendment  as  is  a  direct  con- 
veyance by  a  grantor,  yet  it  is  entitled  to  the  effect 
that  its  face  imports.  [Nelson  v.  Brodhack,  44  Mo.  1. 
c.  603 ;  DePaige  v.  Douglas,  234  Mo.  78.]  Every  human 
document  must  be  interpreted  in  a  forum  of  reason  in 
the  light  of  common  sense — ^which  latter,  after  all,  is 
the  sum  and  quintessence  of  reason.  An  execution  is 
defined  by  Coke  to  be  the  very  ''end  and  fruit  of  the 
laws.'*  Executio  est  finis  et  fructus  legis.  [Co.  Litt. 
289b.]  A  sale  and  a  conveyance  to  follow  are  but  a 
main  part  and  parcel  of  that  end  and  fruit.  He  sues 
in  vain  who  can  not  have  execution  together  with  all 
appurtenant  incidents.     Accordingly  courts  look  fa- 
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vorably  on  judicial  sales.  They  do  not  approach  a 
sheriff's  deed  with  any  sour  predisposition  to  make 
its  parts  perish  if  possible  by  overnice  constrnction. 
Contra,  they  get  at  its  true  intendment  by  its  four 
corners  precisely  as  they  do  in  other  deeds.  [Robin- 
son V.  Levy,  217  Mo  1.  c.  520.]  The  whole  instrument 
must  be  construed  together  to  get  the  intendment. 
Agreeably  thereto  we  might  cite  many  examples  from 
the  books  if  there  were  a  call  to  do  so.  In  old  learning 
deeds  were  divided  into  artificial  and  technical  parts 
— a  formidable  and  bristling  array,  witness:  the 
''premises,''  the  ''habendum,"  the  "tenendum,''  the 
"reddendum,"  the  "conditions,"  the  "warranty,"  the 
"covenants"  and  the  "conclusion."  One  provision 
was  not  allowed  to  impinge  on  another.  The  language 
expressive  of  the  intention  must  appear  at  the  right 
place  and  in  the  right  clause  and  order.  But  old 
things,  passing  away,  have  been  consigned  to  a  judi- 
cial scrap-pile,  and  all  things  have  become  new  in  that 
regard.  "The  modern  rule,  which  prevails  in  this 
State,  is  much  simpler  and  much  more  calculated  to 
carry  out  the  wishes  of  the  grantor.  The  intention 
of  the  grantor,  as  gathered  from  the  four  comers  of 
the  instrument,  is  now  the  pole  star  of  construction. 
That  intention  may  be  expressed  anywhere  in  the  in- 
strument, and  in  any  words,  the  simpler  and  plainer 
the  better,  that  will  impart  it,  and  the  court  will  en- 
force it  no  matter  in  what  part  of  the  instrument  it  is 
found."  [Per  Marshall,  J.,  in  Utter  v.  Sidman,  170 
Mo.  1.  c.  294.]  We  see  no  reason  why  a  sheriff's  deed 
may  not  somewhat  profit  and  prosper  by  that  rule 
so  long  as  it  complies  with  the  cited  statute. 

Quickened  by  such  precepts  we  conclude  that  al- 
though the  deed  has  a  syntactical  blemish,  yet,  taken 
as  a  whole,  it  is  well  enough.    This  because : 

It  is  argued  that  under  the  wording  of  the  deed 
it  is  not  clear  that  the  land  in  dispute  was  conveyed. 
That  argument  travels  in  this  way  (borrowing  from 


Digitized  by 


Google 


VOL.  242,  APRIL  TERM,  1912.  537 

Howell  V.  Sherwood. 

one  of  defendant's  briefs) :  **Here,  however,  the  deed 
does  not  undertake  to  convey  any  particular  interest 
in  any  designated  real  estate,  unless  the  presumption 
is  indulged  that  the  sheriff  did  not  levy  upon  any  other 
property  of  the  execution  defendant  than  that  recited 
in  the  premises  and  the  further  presumption  that,  if 
he  did,  Jameson  did  not  become  the  purchaser  of  it, 
thus  founding  one  presumption  upon  another  in  vio- 
lation of  settled  precedents.'' 

But  that  argument,  when  brought  to  book,  we 
think  fallacious.  It  is  not  a  question  of  presumption 
at  all.  The  return  of  the  sheriff  on  the  execution 
shows  a  levy  upon,  a  seizure  and  sale  of  no  land  but 
that  in  dispute.  Agreeably  thereto  is  the  advertise- 
ment. So,  the  recitals  of  the  sheriff's  deed  describes 
only  the  land  in  dispute  and  proceeds  to  say  that  Car- 
leton's  right,  estate,  title  and  interest  in  that  very  land 
was  stricken  off  and  '^sold"  to  Jameson.  Therefore, 
we  see  no  ambiguity  in  subject-matter.  Finally  the 
transitive  verbs  ** assign,  transfer  and  convey"  are 
used,  followed  by  the  phrase,  *'to  the  said  George  W. 
Jameson,  etc."  If  between  the  latter  phrase  and 
those  transitive  verbs  there  had  appeared  the  word 
**it,"  or  such  phrase  as  '*the  premises"  or  ''the  same" 
or  ''said  land"  or  "the  real  estate"  or  "the  prop- 
erty" there  would  be  no  lapse  in  syntax.  But  the 
omission  avails  nothing.  As  the  verbs  used  are  tran- 
sitive verbs  they  point  to  and  call  imperatively  for  an 
object.  Can  there  be  reasonable  doubt  about  that  ob- 
ject? Clearly,  no.  It  was  "it,"  "the  same,"  "the 
land."  Those  verbs,  assign,  convey  and  transfer,  con- 
nect themselves  irresistibly  with  the  thing  sold  and 
mentioned  before,  viz.,  the  land.  A  thing  necessarily 
implied  is  within  the  intendment  of  any  instrument. 
The  maxim  is :  The  expressing  of  those  things  which 
are  implied,  operates  nothing.  {Expressio  eorum 
quae  tacite  insunt  nihil  operatiir,)  A  school  boy, 
parsing,  could  not  well  miss  the  object  called  for  by 
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those  verbs.  Peradventure,  now  and  then,  speaking 
with  caution,  even  a  court  may  know  as  much  as  a 
school  boy  (on  a  pinch).  Nor  do  we  think  the  prior 
phrase,  ^^sold  to  the  said  George  W.  Jameson,''  is 
without  some  little  significance  when  read  with  what 
follows  and  goes  before.  When  the  context  permits 
such  construction  in  aid  of  the  intendment  of  the  deed, 
the  word  ''sold''  may  be  allowed  to  mean  transferred 
— ''a  consummated  contract  of  sale."  [Forthman  v. 
Deters,  206  111.  1.  c.  166;  Web.,  tit.  ''Sell."] 

It  is  good  and  acceptable  doctrine  that  sheriflf's 
deeds  (like  others)  should  contain  somewhere  within 
their  four  corners  words  apt  to  convey  the  land. 
[Eorer  on  Judicial  Sales  (2  Ed.),  sec.  946.]  Here 
there  are  apt  words  and  the  only  possible  question  is 
over  the  identity  of  the  thing  conveyed.  Under  the 
verbiage  of  this  sheriff's  deed  there  can  be,  as  said, 
no  substantial  question  about  that.  If  A  recites  he 
has  "sold"  his  land,  describing  it,  to  B,  and  hereby 
assigns,  transfers  and  conveys  to  B,  there  can  be  no 
doubt  on  what  A  conveys  or  B  acquires. 

The  point  is  disallowed  to  defendant. 

m.    Of  a  certain  administrator's  deed. 

Having  acquired  title  under  the  sheriff's  deed  held 
valid,  supra,  Jameson  conveyed  to  Harrison  J.  Lin- 
denbower  in  1868.  Lindenbower  dying  and  his  estate 
being  in  the  hands  of  the  public  administrator,  plain- 
tiff, H.  E.  Howell,  acquired  Lindenbower 's  title  in 
1883  by  a  deed  from  one  Julian,  paying  more  than  the 
appraised  value.  The  deed  describes  Julian  as  "for- 
mer public  administrator  of  the  county  of  Greene  in 
the  State  of  Missouri,  in  charge  of  the  estate  of  H.  J. 
Lindenbower,  deceased."  It  is  signed  similarly.  De- 
fendant objects  to  that  deed  because  a  former  public 
administrator  had  no  authority  to  execute  it.  The 
challenge  is  without  substance.  Public  administra- 
tors, at  the  time  in  hand,  were  not  discharged  at  the 
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expiration  of  their  official  terms  from  the  administra- 
tion of  estates  in  their  hands.  They  continued  such 
administration  until  such  estate  was  fully  adminis- 
tered, or  until  discharged  in  the  ordinary  course  of 
law  asi  other  administrators.  [R.  S.  1879,  Sec.  309.] 
There  are  other  objections  now  urged  to  this  deed, 
not  made  below,  while  some  made  below  are  not 
urged  here.  All  of  them  may  be  said  to  go  to  the 
iategrity  of  its  recitals.  But  there  is  no  record 
brought  here  to  measure  the  force  and  soundness  of 
any  of  them.  A  Missouri  administrator's  deed  has 
been  held  to  be  prima  facie  evidence  of  the  truth  of 
proper  recitals  therein.  [Bray  v.  Adams,  114  Mo.  1.  c. 
491.]  Defendant  stands  on  the  face  of  the  deed.  We 
see  nothing  wrong  with  it. 

IV.  It  may,  at  this  stage,  be  well  to  dispose  of  a 
group  of  minor  questions. 

(a)  In  1894  plaintiff,  H.  E.  Howell,  conveyed  an 
undivided  one-half  interest  in  the  tract  to  William  G. 
Howell,  who  was  originally,  as  said,  co-plaintiff  with 
H.  E.  Howell.  In  1905  William  G.  Howell  conveyed 
an  undivided  one-fourth  interest  to  John  A.  and  Orin 
Patterson.  These  grantees  are  now  co-plaintiffs  with 
H.  E.  Howell  and  B.  S.  Edmonson.  In  1908  William 
G.  Howell  quitclaimed  to  Edmonson.  The  deed  has 
many  recitals.  We  will  reproduce  none  of  them. 
Something  is  said  in  defendant's  statement  to  the  ef- 
fect that  this  deed  is  **a  plain  contract  of  mainte- 
nance,'' but  the  suggestion  is  not  worth  while.  It  does 
not  seem  to  have  been  made  below,  nor  to  be  pursued 
now  in  his  brief.  If  decided  for  him  it  would  not  dis- 
pose of  the  merits.    We  put  it  aside. 

(b)  The  cause  was  tried  before  the  Honorable 
Alfred  Page,  judge  of  division  two  of  the  circuit  court 
of  Greene  county.  It  is  argued  that  the  act  creating 
that  court  was  unconstitutional.    The  act  appears  in 
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Tjaws  1909,  p.  413,  et  seq.  The  point  is  without  sub- 
stance, because : 

In  the  first  place  its  constitutionality  is  vouched 
for  under  the  doctrines  of  State,  ex  rel.  v.  Fort,  210 
Mo.  512,  and  authorities-  cited  in  that  case.  The  case 
of  State  V.  Hill,  147  Mo.  63,  relied  on  by  defendant,  is 
considered  in  the  concurring  opinion  of  Brother  Wood- 
son in  the  Fort  case  and  differentiated  (g.  v.)\ 

In  the  next  place  the  challenge  to  the  constitu- 
tionality of  the  act  was  not  timely.  The  question  of 
the  constitutionality  of  a  law  must  be  raised  in  a  case 
under  circumstances  commensurate  with  its  dignity. 
Defendant  went  to  trial  without  objection  to  the  legal- 
ity of  the  court.  He  took  the  chance  of  a  successful 
issue.  He  made  his  constitutional  point  first  in  his 
motion  in  arrest.  That  was  too  late  under  the  record 
here.  [Hartzler  v.  Eailroad,  218  Mo.  562;  State  v. 
Gamma,  215  Mo.  100.] 

(c)  There  are  deeds  in  the  case  from  Carleton 
on  both  sides,  but  if  he  lost  title,  as  already  held,  by 
the  prior  sheriff's  deed  on  sale  under  the  Hayden  and 
Wilson  judgment  we  need  not  consider  them. 

(d)  There  are  questions  as  to  good  faith  of  pur- 
chasers under  certain  conveyances  on  both  sides.  But 
under  the  view  we  take  of  it  the  case  turns  on  a  cold 
legal  title  on  the  application  of  cold  law.  All  such 
questions  are  ad  hominem  in  character — coloring-mat- 
ter and  make-weights.    We  put  them  aside. 

(e)  Defendant  complains  of  the  exclusion  of  a 
certain  letter  written  by  Carleton  to  him  long  after 
Carleton  lost  title.  From  any  standpoint  on  any  vital 
issue  we  can  not  see  how  that  letter  was  aught  but 
hearsay. 

(f)  Defendant  offered  a  few  returns  made  by 
sheriffs,  possibly  the  same  sheriff  that  made  the  re- 
turn on  the  original  Hayden  and  Wilson  execution 
against  Taylor.  It  seems  those  returns  were  slovenly 
made  and  deficient  in  matter.    The  idea  at  the  bottom 
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of  this  offer  seems  to  be  to  prove  a  habit  of  making 
bad  returns — possibly  under  a  virgin  maxim:  False 
in  several  other  things,  false  in  the  one  certain  thing. 
But  that  would  be  a  novel  and  anxious  change  in  the 
old  maxim,  directed  to  oral  testimony:  Falsus  in  uno, 
falsus  in  omnibus.  After  all  the  real  issue  was  whether 
the  return  in  question  was  deficient,  not  whether  the 
officer  had  made  certain  other  deficient  returns  by 
slip  or  ignorance.  In  mistakes,  each  stands,  like  a  tub, 
on  its  own  bottom.  Defendant  did  not  attempt  to  show 
the  officer  could  not  make  a  good  return,  or  that  all 
the  returns  he  made  were  deficient  in  a  given  way  or 
in  a  given  particular  indicating  a  settled  misconcep- 
tion of  one  phase  of  the  law.  The  exclusion  of  these 
returns  was  well  enough.  They  would  have  only  lit- 
tered up  the  minds  of  the  jury. 

(g)  The  trial  answer  pleads  title  in  defendant 
under  the  thirty-year  Statute  of  Limitation  and  some- 
thing is  said  by  way  of  argument  on  the  non-payment 
of  taxes.  But  it  appears  that  both  sides  were  some- 
what derelict  in  bowing  their  necks  to  the  yoke  of 
tribute  to  the  State.  It  appears,  further,  that  H.  E. 
Howell  paid  taxes  while  in  possession,  such  as  it  was, 
prior  to  1897.  Hence,  the  thirty-year  statute  is  out  of 
the  case.  Howell  made  deeds,  brought  suits  to  quiet 
title  or  involving-  title — all  apparently  in  good  faith. 
So,  defendant  seems  to  have  acted  in  good  faith  and 
brought  the  same  character  of  suits  and  made  like 
deeds  when  he  took  possession.  If  facts  of  that  sort 
on  one  side  be  laid  cheek  by  jowl  with  facts  on  the 
other  they  look  alike.  None  touch  title  in  ejectment 
and  we  put  all  of  them  aside. 

V.  Of  res  adjudicata.  Defendant  invokes  the  doc- 
trine of  the  law  of  the  case,  or  res  adjudicata.  As  said 
at  the  outset,  when  the  case  was  here  before  it  came 
up  from  {t  judgment  in  a  trial  to  the  court  sitting  as  a 
jury.  At  that  trial  defendant  submitted  a  finding  of 
facts  and  the  same  was  allowed  by  the  judge  who  there- 
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upon  rendered  judgment  for  plaintiffs  on  those  facts. 
Among  the  facts  so  submitted  by  defendant  and  so 
found  by  the  trial  judge  were  these:  ''That  the  testi- 
mony of  the  defendant,  Thomas  A.  Sherwood,  given  in 
this  cause,  is  true,  and  that  the  facts  concerning  which 
he  testified  are  as  they  were  by  him  stated/'  Further 
along  the  finding  was  that  the  challenged  return  on 
the  execution  in  Hayden  and  Wilson  v.  Taylor  ran,  in 
accordance  with  defendant's  testimony,  thus:  ''Exe- 
cuted the  within  writ  by  summoning  Charles  Carle- 
ton  as  garnishee.''  The  case  on  appeal  here  rode  off 
strictly  on  that  finding  of  facts  as  a  premise  assumed 
for  our  conclusion.  [Howell  v.  Sherwood,  213  Mo. 
565.]  After  discussing  that  finding  in  relation  to  the 
return,  as  re-established  by  defendant's  oral  testimony, 
we  ruled  this  way:  ''This  being  true,  the  judgment 
of  the  circuit  court  rendered  against  Carleton  in  the 
garnishment  proceeding  was  an  absolute  nullity.  .  .  . 
The  judgment  being  void,  the  execution  and  sale  there- 
under were  likewise  void,  and  were  inoperative  to 
transfer  the  title  of  Carleton  to  Jameson,  and  to  those 
who  claim  under  him.  And  since  plaintiff  deraigns 
title  from  Carleton  through  the  sheriff's  said  deed  to 
Jameson,  that  constitutes  a  missing  link  in  their  chain 
of  title,  which  is  fatal  to  their  right  of  recovery  in 
this  case.  The  judgment  of  the  circuit  court  is,  there- 
fore, reversed  and  the  ccmse  remanded/' 

There  was  no  motion  filed  here  to  modify  that 
order. 

At  the  first  trial  defendant's  answer  was  summed 
up  by  us  thus  (p.  569):  ".  .  .  .  The  answer  of 
defendant  Sherwood  was  a  general  denial  of  all  the 
allegations  of  the  petition  except  the  one  of  posses- 
sion. .  .  ."  When  the  case  went  down,  as  said  at 
the  outset,  defendant  filed  an  amended  answer  setting 
up  new  matter  in  defenses  covering  three  »pages  of 
print.  Summarizing  that  new  matter,  it  consists  of 
allegations  of  fact  pertinent  to  a  plea  of  the  thirty- 
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year  Statute  of  Limitations,  and  a  plea  of  that  statute ; 
and  allegations  of  fact  pertinent  to  a  plea  of  estoppel, 
followed  by  such  plea.  The  defense,  then,  at  the  sec- 
ond trial  stood  this  way:  (1)  An  admission  of  pos- 
session and  a  general  denial  as  at  the  first  trial;  (2) 
limitations;  (3)  estoppel. 

At  the  second  trial  steps  were  taken  to  compel 
the  court  to  rule  our  decision  on  the  former  appeal 
was  res  adjudicata  on  the  invalidity  of  the  judgment 
against  Carleton,  and  that  defendant  was  entitled  to 
a  judgment  on  that  ground.  The  trial  court  refused  to 
follow  that  lead  and  the  question  is :  Was  that  ruling 
error?    In  our  opinion,  no.    This,  because: 

Defendant's  contention,  in  effect,  impeaches  our 
former  judgment.  On  his  theory  that  judgment  was 
wrong.  It  should  have  been  either  that  we  entered 
an  out-and-out  judgment  here  for  defendant,  or  (what 
would  amount  to  the  same  thing,  viz.),  that  the  judg- 
ment of  the  circuit  court  was  reversed  and  the  cause 
remanded  with  directions  to  that  court  to  enter  judg- 
ment for  him.  It  should  not  have  been,  as  it  emphat- 
ically was,  a  judgment  of  reversal  with  a  remanding 
of  the  cause  without  directions — a  well  known  for- 
mula used  by  this  court  ever  since  its  existence,  in 
sending  a  case  down  for  a  new  trial.  [Donnell  v. 
Wright,  199  Mo.  1.  c.  315.]  Again,  if  thought  erro- 
neous, why  was  not  a  timely  motion  made  here  for  a 
modification  during  the  term,  while  we  held  it  in  our 
breast  and  could  heal  any  wound  it  was  thought  we 
had  by  slip  given  the  law?  [Ibid.,  1.  c.  317-18.]  More- 
over, if  defendant  thought  to  rely  on  res  adjudicata 
to  force  a  judgment  below,  why  were  the  issues  changed 
in  the  amended  answer  after  the  case  went  down? 
What  was  that  for  except  preparatory  for  a  new  trial? 

The  maxim  is:  It  is  to  the  interest  of  the  State 
that  there  be  a  limit  to  litigation.  Agreeably  to  that 
maxim  we  have  a  statute  giving  us  a  broad  and  flex- 
ible discretion  in  the  disposition  of  causes  on  appeal, 
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reading  in  part  that  we  *' shall  examine  the  record  and 
award  a  new  trial,  reverse  or  aflSrm  the  judgment  or 
the  decision  of  the  circuit  court,  or  give  such  judg- 
ment as  such  court  ought  to  have  given,  as  to  them 
(appellate  courts)  shall  seem  agreeable  to  law.  .  •  ." 
Under  that  statute,  reading  our  judgment  in  the  light 
of  what  we  could  have  done,  but  did  not  do,  what  could 
our  judgment  reversing  and  remanding  the  cause, 
without  more,  mean  except  that  we  refused  to  give 
judgment  here  for  defendant  and,  what  is  more,  re- 
fused to  direct  the  trial  court  to  give  such  judgment, 
but  opened  the  case  generally? 

Are  we  at  liberty,  speaking  at  this  distance  on  our 
judgment,  to  say  what  our  thoughts  were  when  we  ren- 
dered it?  Are  not  past  inarticulate  thoughts  value- 
less on  a  concrete  case  on  new  appeal?  The  question 
is  what  we  did,  not  what  we  thought.  What  we  did 
was  to  send  that  case  down  for  a  new  trial,  minus  di- 
rections and  mth  a  free  rein.  When  we  did  that  we 
could  not  have  meant,  in  right  reason,  that  our  for- 
mer decision  was  an  adjudication  that  the  oral  testi- 
mony of  a  witness  was  true.  Mark,  the  whole  case 
turns  on  that  fact.  The  verity  of  oral  testimony  is 
for  the  triers  of  fact  in  the  box  and  not  for  the  judge 
on  the  bench,  except  he  sit  as  a  jury  at  the  time. 

There  is  a  vast  deal  of  exposition  on  the  law  of 
the  case,  whereby  the  under  as  well  as  the  upper  court 
may  be  bound,  subject  to  exceptions.  For  instance, 
taking  only  one  example,  if  we  had  passed  judgment 
construing  a  written  instrument,  like  a  deed,  a  con- 
tract, writ,  ordinance,  judgment,  or  law,  then  our  ex- 
position of  its  effect  would  have  bound  the  court  on 
a  new  trial  when  the  instrument  is  again  up  for  con- 
sideration, in  the  same  case,  but  we  know  of  no  prec- 
edent for  binding  a  lower  court  on  a  fair  issue  of  fact 
(like  the  terms  of  a  lost  return)  in  a  law  case  to  our 
view  of  the  weight  of  oral  testimony  on  the  point,  when 
we  have  awarded  a  new  trial.    We  might  say  there 
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was  no  evidence  at  all  sustaining  a  plaintiff's  case  as 
presented  to  us,  but  that  is  essentially  a  diflferent  mat- 
ter. Observe,  we  did  not  say  that  when  the  case  was 
here  before  and  could  not  well  have  said  it  in  the  face 
of  the  recitals  of  the  judgment  in  the  garnishment 
case  and  the  presumptions  plaintiffs  were  entitled  to. 
If  the  case  be  opened  generally,  as  here,  would  the 
verdict  of  a  former  jury  bind  the  second  jury?  By 
the  same  token  would  the  finding  of  the  former  trial 
judge  on  a  mere  question  of  fact  bind  the  second  trial 
judge.  We  are  cited  to  no  case,  and  know  of  none, 
where  we  have  ever  said  so,  and  we  shall  make  no 
precedent  of  the  sort. 

We  stand  by  our  former  opinion  precisely  as  writ- 
ten. We  say  there  that  the  garnishment  judgment  was 
a  nullity  and  that  the  sheriff's  deed  based  thereon 
was  a  nullity.  Wherefore?  The  answer  is,  what  we 
said  in  that  behalf  is  to  be  taken  with  the  whole  thread 
and  trend  of  the  decision.  The  court  below  found  the 
oral  evidence  re-establishing  the  return  true  and  yet 
rendered  a  judgment  the  other  way.  We  said  **this 
being  true''  the  garnishment  judgment  was  void  and 
the  judgment,  here  on  appeal,  on  that  theory,  was 
wrong.  So  it  was  if  the  court's  finding  was  true. 
Now,  what  he  found  was  based  on  his  estimate,  sit- 
ting as  a  jury,  of  the  oral  testimony.  Hence  what  we 
said  amounted  to  an  hypothesis,  and  not  to  an  adju- 
dication on  the  oral  testimony  itself.  So,  though  we 
could  have  closed  the  case  at  once  under  the  cited 
statute  and  rendered  judgment,  yet  when  we  did  not 
do  so  but  remanded  for  a  new  trial,  that  action  of  ours 
put  the  estimate  of  the  former  judge  on  the  weight  of 
the  testimony  in  the  air,  and  the  whole  question  of 
fact  was  opened  for  re-examination.  When  that  was 
opened  the  validity  of  the  garnishment  judgment, 
hinging  on  it,  was  necessarily  opened  anew  under  the 
logic  of  our  former  decision. 

242  Slip.— 86 
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VI.  Finally  it  is  argued  that  the  judgment  now 
here  is  erroneous  on  its  face.  The  verdict  found  the 
issues  for  plaintiffs,  assessed  their  damages  at  seven- 
ty-five dollars,  and  the  monthly  rental  value  at  one  dol- 
lar per  month  until  possession  is  given.  The  main 
issue  so  found  for  plaintiffs  was  the  right  to  posses- 
sion of  the  specific  real  estate  described  in  the  peti- 
tion. We  see  nothing  wrong  with  the  verdict.  Under 
it  the  judgment  should  have  been  for  the  recovery 
of  the  premises,  describing  them  as  in  the  petition, 
the  damages  assessed  and  the  rents  at  the  rate  found 
by  the  jury  with  an  award  of  a  writ  of  possession  and 
execution.  [E.  S.  1909,  sec.  2397.]  Instead  of  read- 
ing that  way  it  proceeds,  after  certain  preliminary 
narrations,  including  the  verdict,  as  follows:  *'It  is 
therefore  considered,  adjudged  and  ordered  by  the 
court  that  plaintiffs  have  and  recover  of  and  from  the 
defendants  the  sum  of  seventy-five  dollars  as  debt  and 
damages,  and  one  dollar  per  month  until  possession  is 
given  aforesaid  assessed  by  the  jury,  together  with  all 
costs  in  this  case  laid  out  and  expended  for  which  exe- 
cution may  issue." 

It  will  thus  be  perceived  there  was  no  judgment 
for  the  recovery  of  the  premises,  describing  them  as 
in  the  petition,  and  no  award  of  9,  writ  of  possession. 
[R.  S.  1909,  sec.  2398.]  We  can  make  nothing  of  it 
but  that  the  judgment  was  not  responsive  to  the  plead- 
ings and  the  verdict.  [Elliott  v.  Delaney,  217  Mo.  14; 
Springfield  Engine  &  Thresher  Co.  v.  Donovan,  147 
Mo.  1.  c.  633.]  In  Franklin  v.  Haynes,  139  Mo.  311, 
both  the  judgment  and  verdict  were  deficient  in  a  de- 
scription which  would  afford  a  guide  to  the  officer  in 
executing  the  judgment.  That  case  does  not  hold  that 
under  all  circumstances  a  verdict  shall  describe  the 
land.  In  Brummell  v.  Harris,  148  Mo.  430,  and  Benne 
V.  Miller,  149  Mo.  228,  there  are  remarks,  based  on 
obscurity  in  pleadings  and  instructions  and  arising 
from  the  evidence  over  boundary  lines,  that  criticize 
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the  absence  of  a  description  of  the  land  in  the  ver- 
dict What  was  said  in  those  cases  must  be  taken  with 
facts  showing  obscurity  in  the  extent  and  description 
of  the  land  in  dispute.  Not  so  in  the  case  at  bar.  Here 
was  a  single  sharp  issue  over  the  right  to  possession 
of  a  tract  of  land  accurately  described  in  the  petition. 
If  plaintiffs  were  entitled  to  recover  at  all  they  were 
entitled  to  recover  that  precise  tract  of  land  when 
that  issue  was  found  for  them  by  the  jury.  We  think 
that  verdict  a  suflScient  warrant  for  a  judgment  for 
possession  of  that  land  and  an  award  of  a  writ  of  pos- 
session. It  complied  with  the  statute.  A  judgment 
is  but  the  logical  sequence  of  the  facts  found.  It  is 
''the  sentence  of  the  law  upon  the  record.** 

Something  is  made  of  the  fact  that  the  judgment 
entry  carried  the  title  of  the  cause  as  it  was  originally, 
and  not  in  accord  with  the  order  of  court  substituting 
parties.  That  was  a  mere  informality  to  be  corrected 
as  of  course  under  the  plenary  and  saving  grace  of 
section  1851,  Revised  Statutes  1909.  By  another  sec- 
tion 2119,  held  to  be  uncommonly  broad,  to-wit,  ''as 
broad  as  eternity'*  (Weil  v.  Simmons,  66  Mo.  1.  c. 
619),  we  are  forbidden  to  set  aside  a  judgment  for 
any  mistake  in  the  name  of  any  party  or  person  where 
the  correct  name  has  been  once  rightly  alleged  in  any 
of  the  pleadings  or  proceedings.  We  would  make  that 
correction  here  under  the  authorities  cited  by  respond- 
ents if  that  would  end  the  case.  But  for  the  error 
at  the  foot  of  the  verdict  in  the  judgment,  omitting 
any  description  of  the  land  and  not  adjudging  posses- 
sion to  plaintiffs  and  awarding  a  writ  of  possession, 
we  will  reverse  the  judgment  and  remand  the  cause 
with  directions  to  the  court  below  to  amend  in  those 
particulars,  as  well  as  in  the  names,  on  the  application 
of  plaintiffs,  and  enter  a  proper  one  nunc  pro  tunc 
on  the  verdict. 

Under  section  2120,  Revised  Statutes  1909,  read- 
ing:   "The  omissions,  imperfections,  defects  and  va- 
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nances  in  the  preceding  section  enumerated,  and  all 
others  of  a  like  nature,  not  being  against  the  right 
and  justice  of  the  matter  of  the  suit,  and  not  altering 
the  issues  between  the  parties  on  the  trial,  shall  he 
supplied  and  amended  by  the  court  where  the  judg- 
ment shall  be  given,  or  by  the  court  into  which  such 
judgment  shall  be  removed  by  writ  of  error  or  by 
appeal,*^  we  could  amend  the  judgment  here  in  those 
particulars;  for  the  amendment  would  not  be  ** against 
the  right  and  justice  of  the  matter**  and  would  not 
have  the  effect  of  **  altering  the  issues  between  the 
parties  on  the  trial/*  But  it  is  better  practice  to  keep 
the  records  of  lower  .courts  perfect,  in  showing  final 
judgments,  and  that  executions  and  writs  of  possession 
should  issue  from  that  court  and  not  from  this. 

The  case  has  been  presented  with  vigor  and  learn- 
ing in  briefs  of  wide  range,  heard  thrice  here  and  much 
has  been  written  on  it  from  time  to  time.  It  is  meet 
it  should  end.    Interest  reipuhlicae  ut  sit  finis  litium. 

Perceiving  no  other  error  than  that  pointed  out, 
we  reverse  the  judgment  and  remand  the  cause  with 
directions  to  amend  the  judgment  on  the  verdict,  and 
enter  it  nunc  pro  tunc,  as  indicated  above.  It  is  so 
ordered.  Ferriss,  Kennish  and  Brown,  J  J.,  concur; 
Valliant,  G.  J.,  does  not  sit;  Woodson  and  Graves, 
J  J.,  dissent  in  separate  opinions. 

DISSENTING  OPINION. 

WOODSON,  J. — ^I  adhere  to  my  views  of  this  case 
as  expressed  by  me  in  the  opinion  filed  in  Division 
No.  1,  which  will  be  attached  hereto. 

It  is  not  denied  by  the  majority  opinion  that  those 
views  do  not  state  the  law  of  the  case,  but  for  rea- 
sons best  known  to  the  majority,  they  are  brushed 
aside  as  so  much  waste  paper,  although  they  express 
the  views  of  this  court  as  stated  in  the  numerous 
cases  cited  therein. 
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Said  opinion  is  as  follows: 

This  is  an  action  of  ejectment,  brought  in  the  cir- 
cuit court  of  Greene  county,  for  the  purpose  of  re- 
covering possession  of  a  certain  tract  of  land  lying  and 
being  in  the  city  of  Springfield,  more  particularly  de- 
scribed in  the  pleadings. 

This  is  the  second  appeal  of  the  case  to  this  court. 
The  first  is  reported  in  the  213  Mo.  565.  Reference 
is  here  made  to  that  report  for  a  statement  of  the 
case. 

It  will  there  be  seen,  that  Charles  Carleton  was 
the  common  source  of  title,  and  that  the  plaintiffs  claim 
through  him,  by  virtue  of  various  mesne  conveyances. 

On  the  former  appeal,  we  held  that  the  sheriff  ^s 
deed  from  Carleton  to  Jameson  (one  of  the  links  in 
plaintiff's  chain  of  title)  was  void,  and  conveyed  no 
title  whatever,  for  the  reason  that  the  court  acquired 
no  jurisdiction  over  Carleton  or  the  subject-matter  of 
the  suit,  in  the  case  in  which  the  judgment  was  ren- 
dered, upon  which  the  execution  was  issued,  under 
which  the  sheriff  sold  the  tract  of  land  to  Jameson. 

The  former  holding  of  this  court  upon  that  ques- 
tion was  res  adjudicata,  and  was  not  therefore  open 
for  further  adjudication  by  the  circuit  court,  on  the 
second  trial. 

This  court  has  repeatedly  held  that  the  rulings 
of  this  court  upon  the  first  appeal  of  a  cause  becomes 
the  law  of  the  case  for  the  government  of  the  lower 
court  upon  a  second  trial,  as  well  as  the  law  of  the 
case  upon  a  second  appeal  to  this  court.  [Taussig  v. 
Railroad  Co.,  186  Mo.  281;  May  v.  Crawford,  150  Mo. 
1.  c  525;  Hayward  v.  Smith,  187  Mo.  1.  c.  476;  Brum- 
mell  V.  Harris,  162  Mo.  1.  c.  402;  Sanford  v.  Herron, 
161  Mo.  176,  186;  Gracey  v.  City  of  St.  Louis,  221 
Mo.  1.] 

Counsel  for  appellants  do  not  question  .the  cor- 
rectness of  the  rule  just  announced,  but  insist  that  it 
has  a  well  known  exception,  namely,  that  a  judgment 
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in  an  ejectment  suit  is  not  a  bar  to  a  second  suit  of 
like  character.  Narrowly  speaking,  that  is  true,  but 
as  was  said  by  this  court  in  Brummell  v.  Harris,  su- 
pra, in  ejectment  suits,  as  in  all  others,  **the  decision 
of  this  court  on  former  appeal  was  the  law  of  the 
case  upon  the  trial  anew  in  the  circuit  court,  so  far 
as  the  facts  presented  were  the  same,''  citing  Hen- 
nessy  v.  Brewing  Co.,  145  Mo.  104 ;  May  v.  Crawford, 
supra,  and  Bealey  v.  Smith,  158  Mo.  1.  c.  522. 

And  this  court,  in  the  case  of  Sanford  v.  Herron, 
supra,  in  discussing  the  same  question  used  this  lan- 
guage: 

**This  last  case  correctly  defines  the  effect  of  a 
judgment  in  ejectment.  It  is  res  adjudicata  as  to  par- 
ties thereto  and  the  matter  adjudicated  upon  until  set 
aside  or  reversed,  or  its  legal  effect  destroyed  by  the 
result  of  another  action  of  ejectment  for  the  same 
land  by  the  parties  or  their  heirs  who  were  defendants 
therein.  While  it  does  not  prevent  a  defendant  from 
yielding  possession  and  bringing  another  action  in 
ejectment  to  try  the  title,  yet  until  he  does  so,  he  and 
Ids  privies  are  bound  thereby. 

**What,  then,  was  the  effect  of  the  judgment  of 
December  13,  1883,  upon  the  possession  of  J.  V.  Hil- 
ton, asserted  through  the  occupancy  of  Curry  et  al., 
the  defendants  in  that  judgment?  We  answer  that, 
from  the  date  of  that  judgment  and  during  its  life, 
the  said  defendants  were  conclusively  estopped  from 
recognizing  Hilton  as  their  landlord,  or  continuing  his 
possession  by  any  act  of  theirs,  in  opposition  to  the 
rights  of  Dr.  Eose,  the  plaintiff  therein.  Unless  this 
is  so,  it  is  idle  to  say  that  a  judgment  of  a  court  of 
competent  jurisdiction  has  any  binding  force  ui)on  the 
parties  thereto. 

'*  While  that  judgment  did  not  bar  an  action  of 
ejectment  in  favor  of  Oliver,  who  purchased  from  Hil- 
ton the  next  day  after  the  judgment,  upon  no  sound 
principle  of  law  can  it  be  asserted  that  Oliver's  quit- 


Digitized  by 


Google 


VOL.  242,  APRIL  TERM,  1912.  561 

Howell  V.  Sherwood. 

claim  deed  transferred  to  him  the  possession  which 
had  been  adjudged  to  Dr.  Eose,  nor  could  the  defend- 
ants therein  whose  possession  had  been  adjudged  tor- 
tious by  the  court,  by  a  surreptitious  payment  of  rent, 
put  Oliver  in  possession,  as  it  is  well  settled  that  a 
judgment  in  ejectment  binds  not  only  those  against 
whom  it  is  rendered,  but  all  others  who  come  in  under 
them.  Nor  is  there  any  legal  evidence  that  they  at- 
torned or  attempted  to  attorn  to  Oliver. 

**  Within  the  contemplation  of  law,  whatever  rights 
Oliver  may  have  had  to  bring  his  own  action  of  eject- 
ment, from  the  date  of  that  judgment,  Curry  et  al.,  the 
defendants  in  the  ejectment,  were  estopped  from  de- 
nying they  held  under  Dr.  Eose,  and  their  possession, 
as  between  him  and  them,  was  his  possession,  and 
this  continued  up  to  the  time  they  attorned  to  Dr. 
Eose,  which  they  were  authorized  by  our  statute  to 
do.  As  is  said  in  Prior  v.  Scott,  87  Mo.  309,  *  Where 
the  prior  possessor  has  been  turned  out  by  an  oppos- 
ing claimant  in  judicial  proceedings,  all  presumptions 
in  his  favor,  growing  out  of  said  prior  possession,  if 
not  terminated,  are  at  least  shifted  in  favor  of  his 
successful  opponent.' 

**It  results,  then,  that  upon  the  admitted  state  of 
facts  shown  by  this  record,  whatever  possession  those 
under  whom  plaintiff  claims,  held  through  the  de- 
fendants in  that  ejectment,  passed  to  Dr.  Eose  by  his 
recovery  in  that  case,  and  it  has  remaine'd  in  him  and 
his  heirs  continuously  since  the  twelfth  of  December, 
1883,  the  plaintiffs  and  those  under  whom  he  claims 
have  been  ousted  by  an  adverse  possession  for  more 
than  ten  years  and  the  court  erred  in  not  giving  de- 
fendants' first  instruction.'' 

What  is  meant  by  the  exception  before  mentioned, 
namely,  that  a  judgment  in  an  ejectment  suit  is  no 
bar  to  another  of  like  character,  is  that  the  judgment 
is  no  broader  than  the  particular  facts  adjudicated 
therein,  and  that  all  other  matters  and  things  which 
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were  or  might  have  been  adjudicated  (whether  em- 
braced in  the  pleadings  or  not),  but  which  were  not, 
may  be  the  subject  of  further  litigation  between  the 
same  parties. 

Ejectment  is  unlike  all  other  actions  in  that  re- 
gard. In  all  other  suits  the  cause  of  action  cannot  be 
split  up,  but  all  matters  and  things  which  could  have 
been  litigated  are  settled  as  effectually  as  if  they  had 
been  stated  in  the  petition;  and  likewise  in  all  such 
actions,  all  matters  of  defense  which  were  or  might 
have  been  interposed,  are  also  precluded  by  the  judg- 
ment rendered.  But  in  ejectment  suits,  as  before 
stated,  the  judgment  is  conclusive  only  as  to  the  par- 
ties thereto  and  of  the  particular  matters  adjudicated 
therein.     [See  authorities  before  cited.] 

If  that  was  not  the  law,  and  should  we  affirm  the 
judgment  in  this  case,  there  would  be  no  law  which 
would  prevent  the  defendant,  the  appellant  here,  from 
bringing  another  suit  based  upon  the  same  facts, 
against  the  plaintiffs,  the  respondents  here ;  and  should 
the  latter  be  defeated  in  that  action,  then  they  might 
turn  around  and  bring  another  against  the  former, 
and  so  on  to  the  end  of  time.  That  is  not  the  law, 
but  the  rule  is  as  previously  stated,  a  judgment  in 
ejectment  *4s  res  adjudicata  as  to  the  parties  thereto 
and  the  matter  adjudicated.'* 

Now  what  were  the  matters  adjudicated  upon  the 
former  appeal  T  That  question  can  be  best  answered 
by  a  brief  quotation  from  the  opinion  delivered  upon 
the  former  appeal,  which  is  reported  in  the  213  Mo. 
565.  At  page  574,  this  court  used  the  following  lan- 
guage: 

**The  finding  of  facts  shows  that  Charles  Carle- 
ton  was  the  common  source  of  title,  and  that  the  plain- 
tiffs claim  through  him  by  virtue  of  various  mesne 
conveyances. 

''On  January  30,  1861,  a  judgment  was  rendered 
in  the  circuit  court  of  Greene  countv  in  favor  of  Peter 
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Hayden  and  Pollock  Wilson,  plaintiffs,  against  George 
A.  Taylor,  defendant  for  the  sum  of  $922.81  debt,  and 
$64.35  costs.  An  execution  was  issued  upon  that  judg- 
ment on  February  14,  1861,  and  said  Carleton  was 
served  as  garnishee  thereunder.  On  February  10, 
1863,  a  final  judgment  by  default  was  rendered  against 
the  garnishee  for  the  sum  of  $682.  An  execution  was 
issued  upon  that  judgment  and  levied  upon  the  prop- 
erty in  controversy,  and  on  February  2,  1864,  it  was, 
by  the  sheriff,  sold  to  George  W.  Jameson  for  the  sum 
of  sixty  dollars ;  and  the  sheriff  executed  and  delivered 
to  him  a  proper  statutory  deed.  Defendant  assails 
the  validity  of  that  deed,  for  the  reason  that  the  cir- 
cuit court  of  Greene  county  acquired  no  jurisdiction 
of  the  person  of  Charles  Carleton,  nor  of  the  subject- 
matter  of  the  suit  involved  in  said  garnishment  pro- 
ceedings. The  basis  of  this  contention  is  predicated 
upon  the  alleged  insufficiency  of  the  service  of  the  gar- 
nishment upon  Carleton. 

'*The  return  of  the  sheriff  was  made  upon  the  ex- 
ecution issued  on  the  judgment  in  favor  of  Hayden 
and  Wilson  against  Taylor,  and  was  in  the  following 
words:  *  Executed  the  within  writ  by  summoning 
Charles  Carleton  as  garnishee.'  " 

The  opinion  after  setting  out  the  statutes  gov- 
erning such  proceedings,  continues  as  follows: 

^^By  reading  the  return  of  the  sheriff,  as  above 
quoted,  it  will  be  seen  that  it  did  not,  as  found  by  the 
trial  court  and  as  required  by  the  statute,  inform 
Carleton  when  and  where  he  was  to  appear  and  an- 
swer the  interrogatories  mentioned  in  the  statute ;  nor 
did  said  return  contain  a  recital  that  the  sheriff  de- 
clared to  Carleton  that  he  seized  or  attached  in  his 
hands  all  debts,  moneys  and  credits  due  or  owing  by 
him  to  said  George  A.  Taylor,  the  defendant  in  the 
execution. 

**  Those  requirements  of  the  statute  are  jurisdic- 
tional and  mandatory,  and  the  omission  of  the  sheriff 
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to  inform  Carleton  when  and  where  he  should  appear 
to  answer  the  interrogatories  that  might  be  filed  in 
the  garnishment  suit;  and  his  omission  to  declare  to 
Carleton  that  he  attached  all  moneys,  debts  and  cred- 
its due  or  owing  by  him  to  said  Taylor,  failed  to  bring 
him  into  court  or  to  give  the  Greene  County  Circuit 
Court  jurisdiction  over  him,  or  over  the  subject-mat- 
ter of  the  suit.  That  being  true,  the  judgment  of  the 
circuit  court  rendered  against  Carleton  in  the  garnish- 
ment proceedings  was  an  absolute  nullity. 

**This  same  question  has  frequently  been  before 
this  court,  and  the  uniform  ruling  has  been  that  such 
a  judgment  is  void  and  is  subject  to  collateral  attack. 
[Maulsby  v.  Farr,  3  Mo.  439;  Norvell  v.  Porter,  62 
Mo.  309;  Gates  v.  Tusten,  89  Mo.  13;  Feurt  v.  Cas- 
ter, 174  Mo.  289 ;  Anderson  v.  Scott,  2  Mo.  15 ;  Cabeen 
V.  Douglas,  1  Mo.  336.] 

''The  judgment  being  void,  the  execution  and  sale 
thereunder  were  likewise  void,  and  were  inoperative 
to  transfer  the  title  of  Carleton  to  Jameson,  and  to 
those  who  claim  under  him.  And  since  plaintiff  de- 
raign  title  from  Carleton  through  the  sheriff's  siaid 
deed  to  Jameson,  that  constitutes  a  missing  link  in 
their  chain  of  title,  which  is  fatal  to  their  right  of 
recovery  in  this  case.'* 

Now  upon  an  inspection  of  the  record  presented 
by  this,  the  second  appeal,  we  find,  and  in  fact  counsel 
for  both  parties  admit,  that  the  evidence  introduced 
at  the  second  trial  before  the  circuit  court,  and  pre- 
sented in  this  record,  is  identically  the  same,  as  it  was 
upon  the  first  trial;  in  fact,  a  mere  transcript  of  it. 

If  the  contention  of  counsel  for  respondents, 
namely,  that  the  former  judgment  of  this  court  is  not 
res  adjudicata  of  the  matters  there  determined,  is 
sound,  then  we  would  have  the  anomaly  of  a  verdict 
of  a  jury  found  at  the  second  trial  not  only  setting 
aside  and  holding  for  naught  the  special  findings  of 
fact,  made  by  the  court  at  the  first  trial  of  the  cause 
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and  confirmed  by  this  court  upon  appeal,  but  also  of 
abrogating  and  nullifying  the  judgment  of  this  court, 
solemnly  entered  on  record,  and  that  too,  when  the 
verdict  is  based  upon  precisely  the  same  evidence  upon 
which  the  special  findings  of  the  court  were  predi- 
cated. 

If  we  should  affirm  this  judgment  predicated  as  it 
is  upon  the  verdict  before  mentioned,  we  would  there- 
by  give  to  it  greater  weight  and  attach  to  it  more  im- 
portance than  we  have  given  to  the  special  findings  of 
fact,  and  to  the  judgment  of  this  court  predicated 
thereon.  In  other  words,  the  last  analysis  of  the  con- 
tention of  counsel  for  respondents  is,  that  the  verdict 
of  the  jury  had  the  effect  of  setting  aside  the  special 
finding  of  fact,  and  the  judgment  of  this  court  pred- 
icated thereon. 

Surely  that  cannot  be  the  law.  Upon  the  former 
apx>eal,  we  held  that  the  sheriff's  deed  from  Carleton 
to  Jameson  was  absolutely  void  and  ineffectual  to  con- 
vey title  to  latter,  through  which  respondents  claim 
title  to  the  land. 

If  we  were  right  in  that  holding  (and  there  can 
be  no  doubt  of  it,  as  there  was  no  evidence  to  the  con- 
trary), then  upon  the  same  evidence  we  must  upon  this 
appeal  again  hold  that  deed  to  be  void.  However 
much  I  may  disagree  from  my  learned  associates  in 
the  case  of  State  ex  rel.  v.  Broaddus  et  al.,  judges  of 
the  Kansas  City  Court  of  Appeals,  238  Mo.  189,  upon 
other  questions  discussed  therein,  there  can  be  no 
doubt  but  what  the  question  of  res  adjudicata  is  there 
treated  in  an  able  and  forceful  manner,  and  is  one  of 
the  clearest  expressions  of  the  law  governing  that  sub- 
ject that  I  have  been  able  to  find  in  our  reports. 

Gracey  v.  City  of  St.  Louis,  supra,  is  another  well 
considered  case.  At  page  5,  Lamm,  J.,  aptly,  clearly 
and  strongly  stated  the  rule  in  the  following  language : 

^^TTnder  such  circumstances,  when  the  case  went 
down  with  directions  to  the  trial  court  to  proceed  in 
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accordance  with  the  opinion,  and  with  the  suggestion 
that  on  the  record  before  us  plaintiff  was  entitled  to 
a  peremptory  instruction,  the  trial  judge  was  bound 
by  those  directions.  He,  on  the  one  hand,  would  have 
been  derelict  in  duty  and  subject  to  criticism,  if  he  had 
not  followed  directions,  and,  on  the  other  hand,  ought 
not  to  be  convicted  of  error  in  the  same  case  on  the 
same  facts  and  on  the  same  pleadings,  for  obeying  the 
upper  court.  The  rule  in  that  regard  is  soundly  bedded 
in  principle  and  precedent.  On  a  second  appeal  or 
writ  of  error  on  the  same  facts  and  pleadings  the  aj)- 
pellate  court  will  not  notice  questions  determined  in 
the  previous  decision.  All  such  are  res  adjudicata  and 
closed.  For  the  practical  administration  of  justice, 
the  former  decision  is  the  law  of  the  case.    .    .    . 

**  There  must  be  an  end  to  a  law  suit.  He  sues 
in  vain  who  can  have  no  final  judgment  and  there  would 
be  no  end  and  no  final  judgment  if  appeal  after  appeal 
were  to  be  allowed  in  the  same  case  on  like  facts  and 
pleadings.  [See  remarks  of  Mr.  Justice  Grier,  argu- 
endo, in  Roberts  v.  Cooper,  20  How.  1.  c.  481.]" 

It  is  perfectly  clear  that  the  trial  court,  upon 
the  second  trial  of  this  cause,  flagrantly  violated  the 
ruling  of  this  court  as  announced  in  the  former  opin- 
ion, and  according  to  the  language  of  the  Gracey  case 
was  derelict  of  duty  and  is  subject  to  criticism,  for  so 
doing. 

Look  at  the  situation  a  moment.  What  good  re- 
sulted to  the  appellant  from  the  first  appeal,  and  our 
rulings  thereon,  as  viewing  in  the  light  of  the  second 
trial  and  the  judgment  rendered  therein?  None  what- 
ever, for  the  simple  reason  that  we  have  precisely  the 
same  judgment  on  the  second  trial,  that  was  rendered 
at  the  first  trial  and  that  too  is  based  upon  precisely 
the  same  evidence  as  was  the  first. 

Will  some  one  answer  that  question  for  met 

Counsel  for  respondent  contend  that  if  this  is  the 
law,  of  which  we  have  no  doubt,  then  it  works  a  great 
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hardship  upon  them,  for  the  reason  that  they  had  no 
right  to  an  appeal  from  the  special  findings  of  fact, 
and  judgment  of  the  court  rendered  at  the  first  trial, 
the  judgment  being  in  their  favor. 

There  is  no  merit  in  that  contention,  for  the  sim- 
ple reason  that  all  the  evidence  introduced  at  the  trial 
by  both  parties  was  brought  up  on  the  first  appeal,  and 
while  counsel  for  respondents  did  not,  yet  they  might 
have  insisted,  that  the  evidence  introduced  was  not 
sufficient  to  have  shown  the  invalidity  of  the  service 
of  the  writ  of  garnishment  upon  Carleton,  and  for  that 
reason  the  special  findings  of  fact,  in  that  particular 
were  erroneous,  and  should  have  been  disregarded  by 
this  court;  and  for  that  reason,  we  should  have  af- 
firmed the  judgment  of  the  circuit  court,  notwithstand- 
ing that  erroneous  finding. 

But  independent  of  that,  the  mere  fact  that  the 
law  of  the  State  does  not  allow  an  appeal  from  every 
order,  judgment  or  decree  of  a  court  which  may  be  in- 
volved, in  the  complication  of  litigation,  is  no  reason 
whatever  for  the  contention  that  such  orders,  judg- 
ments and  decrees  are  not  final  and  conclusive  upon 
the  parties  thereto.  An  appeal  is  not  a  matter  of 
right.  It  is  a  matter  of  grace,  pure  and  simple,  and 
when  not  expressly  granted,  no  such  right  exists. 

They  were  in  as  favorable  a  position  to  have  made 
that  contention  as  if  they  had  actually  appealed  the 
case  to  this  court  themselves,  instead  of  the  appellant 
and  consequently  were  not  and  could  not  have  been 
injured  in  the  remotest  degree  by  the  fact  that  they 
had  no  right  of  appeal  from  the  first  judgment. 

The  books  are  full  of  cases  holding  that  a  judg- 
ment may  be  affirmed  by  this  court,  notwithstanding 
error  was  committed  by  the  trial  court,  and  especially 
is  that  true  where  the  error  was  in  favor  of  the  ap- 
pellant. If  counsel  believed  then  as  now,  that  such 
error  was  committed  by  the  trial  court  in  its  finding 
of  fact,  why  did  they  not  ask  this  court  to  affirm  the 
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judgment  notwithstanding  such  error?  The  mere  fact 
that  they  did  not  see  proper  to  do  so  does  not  change 
the  rule  of  law  governing  such  questions. 

But  suppose  they  had  made  the  point,  on  the  for- 
mer appeal,  could  there  have  been  the  slightest  doubt 
l}ut  what  we  would  have  sustained  the  trial  court  in 
its  finding  of  fact,  just  the  same  as  we  would  have 
sustained  the  verdict  of  the  jury  where  there  was  sub- 
stantial evidence  supporting  it?    Certainly  not. 

That  being  true,  then  clearly  there  is  no  merit  in 
this  contention. 

We  might  with  legal  sanction  have  entered  the 
judgment  here  for  appellant  on  the  former  appeal,  but 
then  as  now  counsel  for  respondent  contended  that, 
notwithstanding  the  fact  that  the  sheriff  ^s  deed  to 
Jameson  was  void,  still  they  had  other  grounds  upon 
which  to  predicate  a  cause  of  action,  namely,  the  stat- 
utes of  limitations  among  others,  and  for  that  reason 
we  reversed  the  judgment  and  remanded  the  cause  for 
another  trial.  But  instead  of  relying  upon  such  other 
cause  of  action,  counsel  for  respondent  preferred  to 
rely  upon  the  same  facts  which  were  adjudged  against 
them  on  the  former  appeal.  That  is,  they  still  claim 
title  through  the  sheriff's  void  deed  to  Jameson. 

That  being  true,  according  to  the  authorities 
cited  and  the  ruling  of  this  court  upon  the  former 
appeal,  the  respondents  failed  to  make  out  a  case; 
and  for  that  reason  the  trial  court  erred  in  refusing 
appellants  instruction  in  the  nature  of  a  demurrer  to 
respondents*  evidence. 

I  am,  therefore,  of  the  opinion  that  the  judgment 
should  be  reversed  and  the  cause  remanded  to  the  cir- 
cuit court,  with  directions  to  enter  judgment  for  the 
appellant. 

DISSENTING  OPINION. 

GRAVES,  J. — ^I  cannot  concur  in  the  views  of 
my  brother  Lamm  in  this  case,  for  at  least  two  rea- 
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sons.  Firing  from  behind  the  bulwark  of  a  common 
source  of  title,  the  opinion  permits  plaintiff  to  re- 
cover. But  for  the  alleged  common  source  of  title 
a  most  serious  barrier  precludes  the  plaintiffs  in  their 
progress  to  divest  defendant  of  his  land.  Can  plain- 
tiff rely  upon  the  common  source  of  title?  The  action 
is  one  of  plain  ejectment.  The  petition  is  in  ordinary 
form.  The  answer  is  (1)  a  general  denial,  (2)  a  plea 
of  the  thirty-year  Statute  of  Limitations,  and  (3)  a 
plea  of  estoppel.  There  was  no  admitted  common 
source  of  title.  The  answer  is  not  susceptible  of  this 
construction.  No  such  admission  was  made  upon  the 
trial,  and  the  claim  of  such  fact  is  an  afterthought 
injected  for  the  first  time  in  this  court. 

L  In  the  court  nisi  the  plaintiff  had  no  idea  of 
proceeding  upon  the  theory  of  a  common  source  of 
title.  They  undertook  to  deraign  title  from  the  Gen- 
eral Government,  and  it  is  only  when  confronted  here 
with  a  break  in  their  alleged  title,  that  they  undertake 
to  hide  behind  a  common  source  of  title.  Plaintiff 
could  not  proceed  below  upon  the  theory  of  a  common 
source  of  title,  because  of  the  thirty-year  Statute  of 
Limitations  pleaded  by  defendant.  Under  such  a  plea 
the  defendant  was  pleading  an  affirmative  defense 
which  put  the  plaintiff  not  only  upon  their  proof  of  a 
paper  title  in  the  first  instance,  but  which  might  force 
them  to  proof  in  rebuttal  of  the  proof  offered  by  de- 
fendant under  the  affirmative  plea.  By  the  very  plead- 
ings, therefore,  plaintiff  was  forced  to  undertake  to 
show  clear  paper  title  and  they  made  such  an  attempt, 
but  in  my  view  failed.  Even  though  they  were  not 
thus  forced  to  proceed  by  reason  of  the  pleading,  yet 
they  did  so  proceed.  They  adopted  that  theory  be- 
low, and  are  bound  by  that  theory  in  this  court.  It  is 
useless  for  us  to  cite  authorities  to  the  effect  that  par- 
ties will  be  held  to  the  theories  of  the  case  adopted  by 
them  in  the  trial  court.    We  have  never  before  de- 
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parted  from  that  rule,  but  the  present  opinion  is  a  de- 
parture in  my  judgment.  That  plaintiffs  did  not  try 
this  case  below  upon  the  theory  of  a  common  source 
of  title  is  too  plain  to  bear  argument.  If  they  had 
such  a  theory  and  were  trying  it  upon  that  theory,  no 
reason  can  be  assigned  for  filling  up  the  record  with 
all  conveyances  from  the  government  down  to  their 
own  muniments  of  title.  This  action  the  opinion  of 
my  brother  does  not  satisfactorily  explain.  It  can't 
be  explained.  The  fact  is  that  the  question  of  a  com- 
mon source  of  title  is  one  injected  in  the  case  here 
for  the  first  time.  In  such  case  we  have  with  un- 
broken precedent  held  that  the  parties  will  be  held 
here  to  the  theory  adopted  in  the  court  below.  We 
therefore  say  that  a  common  source  of  title  is  erro- 
neously assumed  in  the  opinion  by  my  brother,  and  by 
such  assumption  he  takes  the  property  of  one  and 
gives  it  to  another,  because  of  a  question  we  discuss 
next. 

n.  In  making  out  their  chain  of  title,  the  plain- 
tiffs undertook  to  show  that  one  William  D.  Fulbright 
had  conveyed  the  property  in  dispute  to  David  L. 
Fulbright.  This  was  a  necessary  link  in  plaintiff's 
title,  deraigning  it,  as  they  were,  from  the  General 
Government.  Plaintiffs  showed  that  the  land  in  ques- 
tion had  been  patented  to  one  William  Fulbright 
in  1837.  They  idso  showed  that,  by  partition  of  the 
lands  belonging  to  William  Fulbright  after  his  de- 
cease, this  particular  tract  of  land  was  set  apart  by 
the  commissioners  to  William  D.  Fulbright  as  his 
share  of  his  father's  estate.  To  show  a  conveyance 
of  the  legal  title  from  William  D.  Fulbright  to  David 
L.  Fulbright,  plaintiff  offered  an  instrument  in  writ- 
ing in  the  following  language,  description  of  prop- 
erty omitted  for  the  sake  of  brevity: 

**Know  all  men  by  these  present.  That  I,  William 
D.  Fulbright  of  the  county  of  Greene  and  State  of 
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Missouri,  for  and  in  consideration  of  the  sum  of  six- 
teen hundred  dollars  rec^d  to  my  full  satisfaction  of 
David  L.  Fulbright  of  the  county  and  State  aforesaid, 
the  receipt  whereof  is  hereby  acknowledged  to  be  in 
full  payment  for  the  following  described  tract  or  par- 
cel of  land  lying  and  being  in  the  county  of  Greene  and 
State  aforesaid,  and  bounded  as  follows,  to-wit:  •  .  . 
To  have  and  to  hold  the  aforesaid  premises  to  him 
the  said  D.  L.  Fulbright,  and  I,  W.  D.  Fulbright,  do 
covenant  to  and  with  the  said  D.  L.  Fulbright,  his 
heirs  and  assigns,  to  warrant  and  defend  the  afore- 
said premises  to  him  the  said  D.  L.  Fulbright,  his 
heirs  and  assigns  forever.*^ 

To  the  introduction  of  this  instrument  as  a  con- 
veyance of  the  legal  title,  the  defendant  thus  objects : 

**  Defendant  objects  to  the  introduction  of  this 
deed  for  the  reason  that  it  is  no  deed  at  all,  and  con- 
tains no  operative  words  of  conveyance,  and  the  in- 
strument is  not  sufficient  to  pass  any  title. 

**By  the  Court:  I  will  overrule  the  objection  at 
the  present: 

**To  which  ruling  defendant  then  and  there  duly 
excepted  at  the  time/* 

Unless  this  instrument  operated  to  convey  the 
legal  title  the  plaintiffs  have  failed  in  their  chain  of 
title.  That  such  instrument  might  operate  to  convey 
an  equitable  title  cannot  avail  plaintiffs  in  this  their 
action  in  ejectment.  If  this  instrument  fails  to  convey 
a  legal  title,  it  upon  its  face,  when  taken  with  the 
evidence  which  precedes  it,  shows  an  outstanding  legal 
title  Bs  against  the  plaintiffs,  and  this  would  preclude 
their  recovery  in  the  case  at  bar.  We  are  of  opinion 
that  this  instrument  fails  to  convey  a  legal  title.  If 
so,  the  plaintiffs  have  made  no  case  and  the  judgment 
here  should  be  reversed,  and  the  cause  remanded  with 
directions  to  enter  judgment  for  the  defendant- 

242  Sup.— 36 
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This  instrument  contains  absolutely  no  words  of 
conveyance.  It  does  not  purport  to  **  grant,  bargain 
or  sell*'  the  property  to  David  L.  Fulbright.  At  most, 
it  is  but  a  valid  receipt  for  the  purchase  price,  and  at 
most  could  only  operate  to  convey  the  equitable  title, 
leaving  the  legal  title  to  be  afterward  acquired  by 
suitable  action  in  a  proper  court. 

On  the  suflSciency  of  this  so-called  deed  we  are 
cited  by  respondents  to  the  following  Missouri  cases, 
not  one  of  which  are  in  point  or  even  discuss  the  ques- 
tion: Linville  v.  Greer,  165  Mo.  380;  McKinney  v. 
Settles,  31  Mo.  541;  Long  v.  "Wagoner,  47  Mo.  178; 
Jennings  v.  Brizendine,  44  Mo.  332,  1.  c  335 ;  Bruens- 
mann  v.  Carroll,  52  Mo.  313 ;  Fosburgh  v.  Rogers,  114 
Mo.  122,  1.  c.  134;  Peter  v.  Byrne,  175  Mo.  233;  Hun- 
ter  V.  Patterson,  142  Mo.  310. 

The  Fosburg  v.  Rogers  case  is  a  deed  of  adoption, 
and  of  course  the  discussion  there  is  not  apropos  here. 
In  the  others  the  deeds  under  discussion  all  contain 
the  usual  words  of  conveyance. 

In  Pierson  v.  Dee,  2  Ind.  123,  a  very  similar  instru- 
ment came  up  for  consideration.  Omitting  the  unnec- 
essary parts  we  shall  parallel  the  instrument  at  bar 
with  the  deed  in  the  Indiana  case.  This  parallel  speaks 
for  itself  and  thus  shows: 

THE  PAINE  DEED.  THE  FULBRIGHT  DEED. 

Received  of  John   Paine,    $25         I,  Wm.  D.  Fulbright,  etc.,  for 

(twenty-five  dollars)   for  my  in-     and    in    consideration   of  |1600, 

terest  in  the  following  described     received  to  my  full  satisfaction 

tract  of  land,  of  D.   L.  Fulbright,  the  receipt 

[Describing  it].  whereof  is  acknowledged  to  be 

Given  under  my  hand  and     in  full  payment  of  the  purchase 

Seal,    etc.  price  of  the  following  described 

(Signature).         tract  of  land  (describing  it).  To 

have  and  to  hold  the  aforesaid 

premises,  etc 

Given  under  my  hand  and 
Seal,  etc. 

(Sisnatore). 
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Of  the  Pain  deed  the  Indiana  court  said:  **It  is 
also  daimedy.  on  the  authority  of  Gambril  v.  Doe, 
S  Blackf .  140,  that  the  instrument  executed  by  Thomas 
Bronaugh  to  Paine,  conveyed  the  legal  estate  in  the 
lands,  and  being  older  than  one  of  the  deeds  to  Tur- 
ner, showed  title  out  of  Bronaugh  at  the  time  of  said 
conveyance  to  Turner.  But  said  instrument  to  Paine 
is  widely  different  from  that  in  the  case  cited,  and  con- 
tains no  words  of  conveyance  whatever.  It  did  not 
convey  the  legal  title.*' 

In  Brown  v.  Mantar,  21  N.  H.  528,  the  court  had 
under  consideration  the  following  instrument,  claimed 
to  be  a  deed : 

**Know  all  persons,  etc.,  .that  I,  Hannah  Nicholp, 
etc,  in  consideration  of  the  sum  of  one  hundred  dol- 
lars paid  to  me  by  Silas  Sweet,  etc.,  their  heirs  and 
assigns  forever,  all  the  right,  title  I  have  to  a  certain 
piece  of  land  (describing  it).  To  have  and  to  hold 
premises  to  them  the  said  Silas  and  Lemuel,  their 
heirs  and  assigns  forever,  hereby  engaging  to  war- 
rant the  same  to  them  and  their  heirs  and  assigns 
against  all  persons  claiming  by,  from,  or  under  me, 
my  heirs  and  assigns.** 

That  court  after  a  careful  review  of  the  case  law, 
thus  spoke  of  the  above  instrument:  **Now  in  the 
present  case,  a  tract  of  land  is  described  in  the  prem- 
ises, but  it  is  not  granted.  So  far  as  the  premises  are 
concerned,  it  remains  in  the  person  who  executed  the 
deed.  The  habendum  can  have  no  effect  upon  an  es- 
tate which  is  not  granted  at  all.  It  cannot  of  itself 
convey  an  estate,  for  that  would  be  contrary  to  the 
rules  of  law,  and  to  make  the  instrument  effectual  as 
a  conveyance  of  land,  the  habendum  must  be  regarded 
as  a  grant  of  the  land.  This  we  cannot  do  without 
striking  out  a  new  path  independent  of  the  authorities, 
and  that,  of  course,  we  have  no  right  to  do.  The  in- 
strument, then,  must  be  regarded  as  containing  merely 
a  description  of  land,  and  is  void  as  a  conveyance  so 
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far  as  regards  the  operative  power  of  the  premises 
and  the  habendum.** 

This  instrument,  like  the  one  involved  in  the  In- 
diana case,  is  fully  as  broad  and  comprehensive  as 
the  one  at  bar. 

To  like  effect  is  Brewster  on  Conveyancing,  sec. 
71: 

**  Nevertheless,  it  often  happens  that  title  is  not 
transferred  by  an  instrument  probably  intended  t9 
transfer  it,  because  there  are  no  words  in  it  suflBcient 
to  give  it  effect  as  a  conveyance. 

**Even  if  the  instrument  purports  in  form  to  be 
a  deed  of  indenture,  duly  signed,  sealed  and  acknowl- 
edged, but  the  only  operative  words  in  it  are  *  war- 
rant and  defend  unto  C.  D.,  her  heirs  and  assigns, 
forever,  the  receipt  whereof  is  hereby  acknowledged* 
it  would  not  operate  as  a  conveyance  of  the  real  es- 
tate described  in  it. 

''And  *  waive  and  renounce*  are  not  words  of  con- 
veyance suflScient  to  convey  title. 

'*In  some  States  statutes  provide  that  any  instru- 
ment  in  writing  signed  by  the  grantor  is  effectual  to 
transfer  the  legal  title  if  such  was  the  intention  of  the 
grantor  to  be  collected  from  the  whole  instrument 
Such  a  statute,  however,  is  not  intended  to  dispense 
with  operative  words:  it  simply  imposes  upon  the 
courts  the  duty  of  construing  liberally  the  words  of 
transfer,  hence,  even  under  such  statutes,  some  words 
of  conveyance  are  necessary.** 

Discussing  their  statutes  which  require  the  courts 
to  get  at  the  intention  of  the  grantor  in  instruments 
effecting  real  estate  by  taking  the  whole  instrument 
into  consideration,  the  Supreme  Court  of  Alabama, 
in  Webb  v.  Mullins,  78  Ala.  1.  c.  113,  says:  **At  com- 
mon law,  a  deed  must  contain  words  of  grant,  release 
or  transfer,  in  order  to  pass  the  legal  title  to  the  land 
designed  to  be  conveyed.  The  title  to  land  can  be 
transferred  from  one  person  to  another  only  by  ap- 
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posite  and  appropriate  language.  It  was  not  the  in- 
tention of  the  statute  to  dispense  with  the  use  of  any 
words  whatever,  operative  to  convey.  By  the  statute, 
the  duty  is  imposed  upon  the  courts  to  liberally  con- 
strue the  words  employed  in  the  conveyance  as  words 
of  transfer  and  give  them  effect  and  operation  ac- 
cording to  the  intention  of  the  grantor,  to  be  col- 
lected from  the  entire  instriunent.  There  must,  how- 
ever, be  some  words  intended  as  words  of  conveyance. 
They  cannot  be  supplied  by  judicial  interpolation.^^ 

In  13  Cyc.  537,  we  find  this  rule  stated:  **A1. 
though  there  are  certain  formal  parts  usual  to  deeds, 
yet  it  is  not  absolutely  necessary  that  a  deed  should 
contain  all  these  parts,  it  being  sufficient  that  the  mat- 
ter written  should  be  legally  and  orderly  set  forth,  by 
words  which  clearly  specify  the  agreement  and  mean- 
ing of  the  parties  and  bind  them.  Nor  is  any  pre- 
scribed form  essential  to  the  validity  of  a  deed,  and  a 
deed  informally  drawn  will  convey  the  fee.  Nor  need 
the  nature  of  the  estate  which  the  grantor  had  be  set 
out.  So  a  defective  deed  will  operate  to  convey  as  a 
release  the  fee  to  a  grantee  in  possession  to  the  ex- 
clusion of  a  subsequent  grantee  of  the  same  land. 
And  a  statutory  provision  as  to  what  shall  constitute 
a  good  deed  does  not  imply  that  it  cannot  otherwise 
be  made.  The  preceding  rules,  however,  do  not  pre- 
clude the  necessity  of  using  words  of  conveyance, 
which  are  apt  and  proper,  expressive  of  an  intention 
of  the  parties  to  be  bound,  and  sufficient  to  shotv  an 
intention  to  convey/' 

In  a  late  Indiana  case,  Hummelman  v.  Mounts^ 
87  Ind.  179,  Elliott,  J.,  had  under  consideration  this 
instrument:  **This  indenture  witnesseth,  that  I,  Ja- 
cob Smith,  of  Washington  county,  Indiana,  warrant 
and  defend  into  Christian  Smith,  of  the  same  place, 
and  to  her  heirs  and  assigns,  the  receipt  of  which  is 
hereby  acknowledged,  the  following  real  estate** 
(here  follows  a  description  of  the  land),  *'on  this  con- 
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dition:  I,  the  said  Jacob  Smith,  is  to  have  and  to 
hold  full  possession  of  the  above  described  lands  dur- 
ing my  natural  life,  and  to  hold  appurtenances  unto 
her  and  her  heirs  and  assigns  forever.  Witness  the 
hand  and  seal  of  the  said  Jacob  Smith  this  19th  day 
of  March,  1862/^ 

The  instrument  was  duly  acknowledged  as  a  deed. 
It  was  held  to  be  inoperative  as  a  deed.  In  discussing 
the  question  that  learned  jurist  said : 

*' While  it  is  true  that  if  in  any  part  of  the  instru- 
ment apt  words  of  conveyance  are  used  the  instru- 
ment will  be  treated  as  a  deed,  it  is  also  true  that  if 
no  such  words  can  be  found  in  any  part  it  will  be 
deemed  utterly  devoid  of  force.  [Davis  v.  Davis,  43 
Ind.  561.] 

**  Instruments  will  be  so  construed  as  to  carry 
into  effect  the  intention  of  the  parties,  but  there  must 
always  be  sufficient  words  to  enable  the  courts  to  as- 
certain from  the  instrument  what  this  intention  was. 
Courts  cannot,  however,  make  contracts  for  the  par- 
ties. It  is  not  their  province  to  write  in  an  instrument 
words  which  will  make  it  operate  as  a  deed,  where 
none  of  that  character  have  been  written  by  the  par- 
ties themselves.  The  rule  that  courts  will  so  construe 
an  instrument  as  to  make  it  effective  does  not  mean 
that  courts  shall  inject  into  it  new  and  distinct  provi- 
sions. The  instrument  before  us  contains  no  words  of 
conveyance,  and  we  have  no  authority  to  put  any  into 
it.  If  the  appellant  was  seeking  the  correction  of  a  mis- 
take, or  the  reformation  of  a  writing,  we  should  have 
quite  a  different  case ;  but  he  is  not  doing  this.  He  is 
simply  affirming  that  the  instrument  is,  on  its  face,  a 
valid  and  effective  deed.'' 

We  are  clearly  of  the  opinion  that  the  instru- 
ment we  have  before  us  in  this  case  is  not  sufficient  to 
convey  the  legal  title.  Even  if  it  convey  an  equitable 
title  it  cannot  avail  plaintiff  in  this  action  of  eject- 
ment.   [Kingman  &  Co.  v.  Sievers,  143  Mo.  519.] 
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Plaintiffs  have  by  their  own  evidence  shown  an 
outstanding  legal  title  and  this  defeats  a  plaintiff  in 
ejectment.  Plaintiffs  undertook  to  deraign  title  from 
the  General  Government  down  to  them,  but  failed  to 
show  a  legal  title.  Under  such  circumstances  defend- 
ant's admitted  possession  defeats  their  action.  [Dun- 
can V.  Able,  99  Mo.  188;  Snuffer  v.  Howerton,  124  Mo, 
637.] 

For  this  reason,  we  say  that  the  judgment  should 
be  reversed  and  the  cause  remanded  with  directions 
to  enter  judgment  for  defendant. 

m.  What  we  have  just  said  makes  a  final  dis- 
position of  the  case.  But  if  we  should  be  in  error  about 
that,  which  we  cannot  under  authority  concede,  yet 
the  case  should  be  at  least  remanded  without  direc- 
tions. 

The  judgment  in  this  case  is  attacked  and  we 
think  rightfully  so.  Ejectment  is  an  action  for  the 
possession  of  real  estate.  The  principal  question  to 
be  determined  and  adjudicated  is  that  of  possession. 
Neither  the  verdict  of  the  jury  nor  the  judgment  of 
the  court  is  responsive  to  that  issue.  The  verdict  is 
incorporated  in  the  judgment  and  the  judgment  so  far 
as  material  thus  reads : 

**And  afterwards,  on  the  same  day,  the  said  jury 
having  agreed  upon  a  verdict,  returns  into  open  court 
and  render  to  the  court  their  verdict,  which  said  ver- 
dict is  in  the  following  words  to- wit:  'We  the  jury 
find  the  issues  in  favor  of  the  plaintiffs,  and  we  as- 
sess plaintiffs^  damages  at  the  sum  of  seventy-five 
dollars,  and  we  further  find  the  reasonable  rental  value 
of  the  premises  to  be  one  dollars  per  month  until  pos- 
session is  given.    0.  D.  Long,  Foreman.' 

**It  is  therefore  considered,  adjudged  and  ordered 
by  the  court  that  plaintiffs  have  and  recover  of  and 
from  the  defendants  the  sum  of  seventy-five  dollars 
as  debt  and  damages,  and  one  dollar  per  month  antii 
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possession  is  given  aforesaid  assessed  by  the  jui^,  to- 
gether with  all  costs  in  this  case  laid  out  and  expended 
for  which  execution  may  issue/' 

The  land  is  neither  described  in  the  verdict  nor 
in  the  judgment.  The  judgment  itself  does  not  even 
adjudge  that  plaintiffs  are  entitled  to  the  possession 
of  this  or  any  other  land.  It  is  a  pure  money  judg- 
ment. Speaking  to  this  question,  Valliant,  J.,  in 
Benne  v.  Miller,  149  Mo.  1.  c.  244,  said : 

**The  verdict  rendered  by  the  jury  was  not  sufiS- 
ciently  certain.  A  verdict  should  so  describe  the  land 
intended  to  be  recovered  that  the  description  copied 
into  the  writ  will  of  itself  show  the  sheriff  the  land  he 
is  to  take  from  defendant  and  restore  to  plaintiff. 
There  can  be  no  other  description  of  the  property  in 
the  judgment  of  the  court  than  that  in  the  verdict  and 
there  can  be  no  other  description  in  the  writ.  If  that 
is  not  suflScient,  it  cannot  be  aided  as  was  attempted 
in  this  case  by  having  the  county  surveyor  decide  what 
the  jury  may  have  intended  but  failed  to  express. 
The  burden  is  on  the  plaintiff  to  furnish  evidence  of 
such  character  as  to  enable  the  jury  to  render  a  self- 
demonstrating  verdict ;  if  the  evidence  is  not  sufficient 
in  that  respect,  there  can  be  no  verdict  for  plaintiff. 

*'The  judgment  of  the  circuit  court  is  reversed 
and  the  cause  remanded  to  be  retried  according  to  the 
law  as  herein  expressed. '' 

The  same  judge  in  Brummell  v.  Harris,  148  Mo. 
1.  c.  446,  said:  *' There  is  one  other  error  to  be  guarded 
against  on  the  retrial  of  this  case,  if  the  verdict  should 
be  for  the  plaintiff.  The  judgment  must  follow  the 
verdict,  and  the  writ  of  possession  must  follow  the 
judgment.  Therefore,  the  verdict  must  so  describe 
the  land  which  the  plaintiff  recovers,  as  that  the  de- 
scription alone  will  show  the  sheriff  exactly  what  he 
is  to  take  from  defendants  and  give  to  plaintiff.  It 
is  not  sufficient  to  refer  to  evidence  whereby  the  sher- 
iff may  ascertain  what  the  jury  intended  to  find  but 


Digitized  by 


Google 


VOL.  242,  APRIL  TERM,  1912. 569 

Howell  V.  Sherwood. 

failed  to  express.  And  the  burden  is  on  the  plaintiff 
to  give  the  jury  such  fixed  monuments  or  official  docu- 
mentary data  as  will  enable  them  to  describe  the  land 
they  intend  him  to  recover  with  so  much  certainty 
that  the  sheriff,  without  other  evidence,  may  execute 
the  writ.  The  jury's  verdict  in  this  case  described 
the  land  plaintiff  was  to  recover  as  'a  strip  of  land 
belonging  to  plaintiff,  varying  in  width,  situated  be- 
tween the  fence  now  standing  and  Brown's  survey, 
the  same  being  on  the  east  side  of,'  etc.,  describing 
plaintiff's  tract  of  land  by  the  Government  numbers. 
The  reference  to  the  fence  now  standing  on  the  land 
is  a  sufficient  designation  of  one  side  of  the  strip,  but 
*  Brown's  survey'  is  too  indefinite  and  Varying  width* 
is  too  indefinite." 

Li  an  earlier  case,  Franklin  v.  Haynes,  139  Mo. 
1.  c.  314,  Brace,  J.,  said:  *'The  boundaries  of  the  land 
really  in  dispute  are  not  indicated  by  anything  con- 
tained in  the  verdict  or  judgment,  and  an  execution 
upon  this  judgment  would  afford  no  guide  whatever 
to  the  officer  seeking  to  execute  it,  as  to  what  land  in 
the  possession  of  defendant  he  was  to  restore  to  the 
possession  of  the  plaintiff,  and  not  being  susceptible 
of  intelligent  execution,  ought  to  be  set  aside.  [Rob- 
ertson V.  Drane,  100  Mo.  273.]" 

Under  the  head  of  the  **Form,  Requisites,  and 
Sufficiency,"  of  judgment  in  ejectment,  15  Cyc.  176, 
thus  speaks:  *'The  land  should  be  designated  or  de- 
scribed with  certainty,  sufficient  to  enable  a  writ  of 
possession  to  be  executed.  And  it  has  been  held  that 
the  particular  estate  or  interest  should  also  be  desig- 
nated." 

The  judgment  at  bar  does  not  conform  to  the  is- 
sues raised  in  ejectment,  i.  e.,  were  plaintiffs  entitled 
to  the  possession,  of  the  land  in  dispute.  It  failed  to 
find  that  they  are  entitled  to  possession.  It  fails  to 
describe  any  land.  No  intelligible  writ  of  restitution 
could  be  issued  thereon.     The  judgment  should  not 
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only  find  that  plaintiffs  are  entitled  to  the  posses- 
sion of  the  land,  bnt  it  should  describe  the  land  with 
such  accuracy  as  will  enable  the  issuance  of  an  intelli- 
gible writ  of  restitution.  For  this  error  the  case 
would  at  least  have  to  be  reversed  and  remanded,  but 
under  our  views  as  expressed  in  paragraph  two 
hereof,  this  matter  is  of  but  little  moment. 

The  trouble  with  the  majority  opinion  is,  that  it 
makes  a  verdict  for  the  jury.  The  jury  has  never  said 
by  their  verdict  that  the  plaintiffs  are  entitled  to  the 
particular  land,  describing  it.  The  cases,  supra,  would 
indicate  that  such  is  required,  and  to  my  mind  the 
distinction  drawn  by  my  brother  is  not  well  taken.  For 
these  reasons  I  dissent. 

PER  CURIAM. — On  a  motion  for  rehearing  ap- 
pellant insists  we  committed  error  in  the  particular 
of  directing  the  lower  court  to  amend  the  verdict  of 
the  jury. 

This  insistence  travels  on  a  misapprehension. 
Our  directions  were  to  the  lower  court  to  amend  the 
judgment  on  the  verdict,  not  the  verdict  itself. 

Other  questions  raised  by  that  motion  are  con- 
sidered in  the  opinion  and  disposed  of.  We  remain 
satisfied.  The  motion  is  overruled.  Woodson  and 
Graves,  J  J.,  dissenting;  Valliant,  C.  J.,  not  sitting. 


HARRY  B.  CLARK  v.   ST.  JOSEPH  TERMINAL 
RAILROAD  COMPANY,  Appellant. 

In  Banc,  May  20,  1912. 

1.  APPEAL:  Affidavit:  Officer's  Name  Omitted:  Supplied  Nunc 
Pro  Tunc.  An  affidavit  for  an  appeal,  complete  in  every  respect 
except  that  the  officer's  name  to  his  Jurat  is  omitted,  his  seal 
being  attached,  may  be  supplied  by  the  trial  court,  at  a  sub- 
sequent term,  on  the  testimony  of  the  affiant  that  he  swore  to 
the  affidavit  before  the  officer  who  has  since  died. 
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2.  NEGLIGENCE:  Different  Acts  in  Same  Count:  Common  Law 
and  Statutory.  All  negligent  acts*  whether  common  law  or 
statutory,  are  negligence,  and  a  number  of  negligent  acts  may 
go  towards  producing  the  injury;  and  seyeral  acts  of  negligence 
of  the  same  general  nature,  all  of  which  may  be  true,  and  either 
of  which  or  all  of  which  may  have  caused  the  injury,  may  be 
placed  in  one  count  of  the  petition,  and  that,  too,  whether  they 
constitute  negligence  at  common  law  or  negligence  under  the 
statute. 

3.  : :  Humanitarian  Doctrine  and  Negligence.  An 

act  of  negligence  which  brings  the  case  within  the  humanitarian 
rule  may  be  alleged  along  with  other  acts  of  negligence  in 
the  same  count  of  the  petition.  Acts  which  are  alleged  to  haye 
been  the  cause  of  the  injury,  though  defendant  was  himself  not 
negligent,  may  be  alleged  in  the  same  count  along  with  other 
allegations  charging  that  defendant  negligently  failed  to  stop 
the  train  after  plaintift  was  in  a  position  of  peril,  whether  or 
not  his  perilous  position  was  occasioned  by  his  own  negligence 
— provided  the  acts  bringing  the  case  under  the  humanitarian 
rule  and  the  other  acts  of  negligence  are  not  inconsistent  and 
self-contradictory. 

Held,  by  WOODSON,  J.,  dissenting,  that  plaintiff  cannot  recoyer 
according  to  the  common  law  rule  if  he  was  guilty  of  con« 
tributory  negligence,  nor  according  to  the  human  itarian 
rule  unless  he  was  guilty  of  negligence  which  placed  him 
in  a  perilous  position  and  defendant  saw,  or  by  the  exercise 
of  ordinary  care  could  have  seen,  his  peril  in  time  to  haye 
avoided  his  injury,  but  negligently  failed  to  do  so,  and  in 
conscQuence  he  was  injured;  nor  can  he  state  a  cause  of 
action  under  the  humanitarian  rule  unless  he  alleges  those 
things,  and  those  two  causes  of  action  cannot  be  united 
in  the  same  petition,  in  the  same  or  in  separate  counts, 
for  the  reason  that  they  are  inconsistent  with  each  other, 
and  both  cannot  be  true.  It  cannot  be  truthfully  said  that 
plaintiff  was  free  frgm  negligence  under  the  common  law 
count,  and  guilty  of  negligence  under  the  humanitarian 
count. 


— :  Contributory:  Street  Car:  Crossing  Railroad  Trades: 
Custom.  The  statute  requires  street  railway  cars,  in  attempting 
to  cross  railroad  tracks,  to  stop  not  less  than  ten  nor  more 
than  twenty  feet  from  the  railroad  crossing;  and  where 
there  were  four  railroad  tracks,  almost  parallel  and  close 
together,  and  there  was  ample  space  (105  feet)  between  the 
third  and  fourth  tracks  for  plaintiff,  in  attempting  to  cross 
them  with  his  street  car,  to  have  stopped  his  car  in  safety, 
and  he  did  not  do  so,  and  was  struck  by  a  train  on  the  fourth 
track,  he  was  guilty  of  contributory  negligence,  and  he  must 
recoyer,  if  at  all,  under  the  humanitarian  rule.     Said  statute 
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cannot  be  repealed  by  custom  and  plaintiff,  in  view  of  the  ample 
space  for  safety  between  the  tracks,  was  no  less  guilty  of  con- 
tributory negligence  because  it  had  for  a  long  time  been  the 
custom  to  stop  the  cars  upon  approaching  the  first  track  and 
then  start  up  and  run  across  all  four  tracks  without  stopping. 

5.   :  :  :  Not  Prompt  Attempt  to  Stop  Car: 

Rate  of  Speed.  A  street  car,  with  all  its  appliances  in  working 
order,  running  three  miles  an  hour,  over  railroad  tracks,  can 
be  stopped  in  less  than  thirty  feet;  and  a  motorman,  who  was 
thirty  or  thirty-five  feet  from  the  railroad  track  when  he  saw 
the  railroad  train  approaching  on  the  track  he  was  attempting 
to  cross,  was  guilty  of  actual  negligence  in  not  stopping  his  car, 
running  three  miles  an  hour,  before  it  reached  the  railroad 
crossing. 

6.  : :  Humanitarian  Rule:  Recovery  Nevertheless. 

Notwithstanding  plaintiff  was  guilty  of  both  statutory  and 
actual  negligence  in  attempting  to  cross  his  street  car  over 
the  railroad  track  without  stopping,  and  by  such  negligence 
had  placed  himself  in  a  position  of  peril,  defendant  is  liable, 
if  by  the  exercise  of  ordinary  care  its  servants  in  charge  of 
its  railroad  train  which  struck  plaintiff's  street  car,  could  have 
seen  (but  did  not  see)  his  position  of  peril  in  time  to  have 
averted  the  injury,  the  place  being  one  where  defendant  had  no 
right  to  expect  a  clear  track  and  was  in  duty  bound  to  be  on  the 
lookout.  And  the  facts  of  this  case  clearly  show  that  defendant, 
after  plalntifTs  peril  was  apparent,  could  have  seen  the  danger 
in  ample  time  to  have  averted  a  collision,  and  was  negligent 
in  not  doing  so,  and  the  court  properly  refused  a  demurrer  to 
the  evidence. 

Held,  by  WOODSON,  J.,  dissenting:  first,  that  both  plaintiff 
and  defendant's  pervant  in  charge  of  the  railroad  train 
were  negligent,  and  either  by  the  exercise  of  ordinary  care 
could  have  avoided  the  accident,  but  plaintiff  being  in 
charge  of  a  passenger  car,  which  required  the  exercise  of 
the  highest  degree  of  care,  and-  defendant  of  an  empty  train, 
which  required  only  ordinary  care,  to  permit  plaintiff  to 
recover  would  be  to  abrogate  the  common  law  rule  of  negli- 
gence; and  second,  since  plaintiff's  car  was  running  about 
three  miles  an  hour  and  defendant's  train  five  or  six,  plain- 
tiff and  defendant's  servant  on  the  rear  of  the  backing  train 
were  equally  capable  of  seeing  the  other,  and  if  that  servant 
could  have  seen  plaintiff  in  time  to  have  averted  the  injury 
and  did  not,  it  is  also  true  plaintiff  could  have  seen  that 
servant  just  as  quickly,  and  under  such  facts  the  humani- 
tarian rule  does  not  apply. 

7.   :  :    Instruction:   Street  Car  Crossing  Railroad 

Track:  Ordinary  Care:  Attempt  to  Stop.  Where  the  statute 
requires  a  street  car  to  stop  not  less  than  ten  nor  more  than 


Digitized  by 


Google 


VOL.  242,  APRIL  TERM,  1912,  573 

Clark  v.  Railroaa, 

twenty  feet  from  a  railroad  track  beiore  attempting  to  cross,  a 
plaintiff  motorman  is  not  excused  hj  using  ordinary  care  to 
stop  in  time  to  avoid  a  collision.  Ordinary  care  and  diligence 
is  not  the  measure  of  the  motorman  s  duty;  only  the  highest 
degree  of  care  is.  ^ 

S.  :  :  :  :   Physical   Facts.     Where 

the  testimony  and  the  physical  facts  demonstrate  that  plaintiff 
was  guilty  of  actual  negligence  contributing  directly  to  his 
injury,  the  court  should  so  declare  as  a  matter  of  law,  and  not 
permit  him  to  recoyer  on  the  theory  that  he  was  guilty  of  no 
negligence.  Under  such  circumstances  the  instructions  should 
be  confined  to  the  humanitarian  rule. 

9.   INSTRUCTIONS:    Assumption   of   Facts.     Instructions  should 
never  assume  as  true  f^cts  about  which  there  is  a  controversy. 

Appeal  from  Buchanan  Circuit  Court. — Hon.  H.  M. 
Ramey,  Judge. 

£eVEB8£D  and   BBMANDEn. 

R.  A.  Brotvn  for  appellant. 

The  demurrer  offered  by  the  defendant  at  the 
close  of  plaintiff's  case  and  again  at  the  close  of  de- 
fendant's case  should  have  been  sustained:  (a)  By 
statute  and  by  ordinance,  plaintiff  was  required  to  stop 
the  street  car  being  operated  by  him,  not  less  than 
ten  feet  south  of  the  south  rail  of  the  Union  Depot  track 
at  the  point  where  the  collision  occurred.  R.  S.  1909, 
sec  3303;  Rev.  Ordinances  of  St.  Joseph,  sec.  1079. 
Thd  provisions  of  the  statute  and  of  the  ordinance 
are  mandatory  and  imposed  a  positive  duty  upon  the 
plaintiff  to  stop  his  car  at  least  ten  feet  south  of  the 
south  rail  of  the  Union  Depot  track,  and-  his  failure 
to  stop  his  car  and  to  comply  with  the  provisions  of 
the  Statute  and  the  ordinance  was  negligence  per  se. 
Sluder  v.  Transit  Co.,  189  Mo.  107;  Moore  v.  Transit 
Co.,  194  Mo.  1;  Deitring  v.  Transit  Co.,  109  Mo.  App. 
524;  Jackson  v.  Railroad.  157  Mo.  621;  Mulderig  v. 
Railroad,  116  Mo.  App.  655 ;  Heintz  v.  Transit 
Co.,  115  Mo.  App.  667;  Wills  v.  Railroad,  133 
Mo.  App.  625 ;  Railroad  v.  Owen,  132  Ala.  420 ;  Railroad 
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V.  Murray,  53  Ohio  St.  570.  (b)  Independent  of  any 
obligation  imposed  npon  him  by  statute  or  ordinance, 
it  was  plaintiflf 's  duty  at  common  law  to  stop  his  car 
beffore  crossing  the  track  of  the  Depot  Company,  and 
to  exercise  the  highest  degree  of  care  to  ascertain 
whether  a  train  was  approaching  upon  the  railroad 
track  before  attempting  to  cross  same.  It  was  his  duty 
to  exercise  the  highest  degree  of  care  to  protect  and 
save  from  harm  the  passengers  upon  his  cars.  The 
exercise  of  the  most  ordinary  care  upon  his  part  re- 
quired that  his  cars  should  be  brought  to  a  stand  still 
before  crossing  the  depot  track,  which  was  in  constant 
use„  and  when  he  knew  that  trains  were  liable  to  be 
crossing  at  any  moment  Plaintiflf  was  guilty  of  the 
grossest  contributory  negligence  in  failing  to  stop  his 
car,  and  in  failing  to  discover  the  train  of  cars  ap- 
proaching upon  the  depot  track  and  in  failing  to  have 
his  car  under  such  control  that  he  could  stop  and 
prevent  the  collision.  Wills  v.  Railroad,  133  Mo.  App. 
625;  Asphalt  Co.  v.  Transit  Co.,  102.  Mo.  App.  469; 
Qiardina  v.  Railroad,  185  Mo.  330;  Homstein  v.  Rail- 
road, 195  Mo.  440;  Deane  v.  Transit  Co.,  192  Mo.  575; 
Brockschmidt  v.  Railroad,  205  Mo.  446;  Moore  v.  Rail- 
road, 176  Mo.  528;  Cole  v.  Railroad,  121  Mo.  App. 
605;  Hebler  v.  Railroad,  132  Mo.  App.  551;  Gabriel  v. 
Railroad,  130  Mo.  App.  651;  Waddell  v.  Railroad,  113 
Mo.  App.  680;  Murphy  v.  Railroad,  153  Mo.  252;  Ben- 
siek  V.  Transit  Co.,  125  Mo.  App.  121 ;  Boring  v.  Bail- 
road,  194  Mo.  154;  Holland  v.  Railroad,  210  Mo.  338; 
Gettys  V.  Transit  Co.,  103  Mo.  App.  564;  Mockowik  v. 
Railroad,  196  Mo.  550;  Kelsay  v.  Railroad,  129  Mo. 
362;  Hayden  v.  Railroad,  124  Mo.  566;  Stotler  v.  Rail- 
road, 204  Mo.  619;  Laun  v.  Railroad,  216  Mo.  563; 
Schmidt  v.  Railroad,  191  Mo.  215;  Booth  on  Street 
Railways,  sec.  301;  Elliott  on  Railroads  (2  Ed.),  sees. 
1096  and  1178;  Railroad  v.  Boyer,  97  Pa.  St  91;  Bail- 
road  V.  Railroad,  149  Pa.  St.  1 ;  Railroad  v.  Railroad, 
60  N.  J.  L.  52;  Railroad  v.  Owen,  132  Ala.  420;  Rich- 
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mond  V.  Railroad,  87  Mich.  374;  Railroad  v.  Hickey,  166 
U.  S.  521;  Railroad  v.  Browning,  34  Lid.  App.  90. 

(c)  Plaintiff's  petition  did  not  state  a  case  under  the 
humanitarian  rule.  This  doctrine  is  bottomed  upon, 
and  presupposes  contributory  negligence  upon  the  part 
of  plaintiff.  Li  order  to  take  advantage  of  that  rule,  a 
plaintiff  must  state  a  case  consistent  with  the  existence 
of  contributory  negligence  upon  his  part.  Nivert  v. 
Railroad,  232  Mo.  626;  Krehmyer  v.  Transit  Co.,  220 
Mo.  639;  Mata  v.  Railroad,  217  Mo.  275;  Bensiek  v. 
Transit  Co.,  125  Mo.  App.  127;  Ross  v.  Railroad,  132 
Mo.  App.  472;  Parrish  v.  Railroad,  140  Mo.  App.  700. 

(d)  Even  had  plaintiff's  petition  stated  a  cause  of 
action  under  the  humanitarian  rule,  the  facts  in  the 
case  did  not  justify  a  recovery  by  plaintiff  upon  that 
theory.  The  evidence  does  not  show  conclusively  that 
any  employee  of  the  defendant  company  was  upon  the 
Santa  Fe  train  as  it  backed  out  over  the  Union  Depot 
tracks.  All  of  plaintiff's  witnesses,  with  the  exception 
of  one  (Waller),  testified  that  there  was  no  one  upon 
the  rear  end  of  the  Santa  Fe  train.  The  witness  Wal- 
ler testified  that  there  was  a  Terminal  employee  upon 
the  rear  end  of  the  train,  but  that  he  jumped  from  the 
platform  of  the  rear  car  at  least  thirty  feet  east  of  the 
fence  on  the  east  side  of  Sixth  street.  One  or  two  wit- 
nesses for  the  defense  stated  that  a  Terminal  employee 
was  upon  the  rear  end  of  the  Santa  Fe  train,  but  that 
he  jumped  from  the  platform  on  thjB  east  side  of  the 
sidewalk  on  Sixth  street.  It  was  not  contended  that 
the  engineer  and  fireman  in  charge  of  the  train  were 
employees  or  agents  of  the  defendant  company.  If 
there  was  any  agent  or  employee  of  the  defendant 
company  upon  the  Santa  Fe  train  it  was  the  person 
who  was  upon  the  rear  end  of  the  train,  if  such  per- 
son was  in  fact  there,  and  under  all  the  evidence  such 
person  jumped  from  the  train  and  was  not  in  a  posi- 
tion where  he  could  have  used  any  appliance  upon  the 
train  to  stop  the  same  after  he  knew,  or  by  the  exer- 
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cise  of  ordinary  care,  could  have  known  that  plaintiff 
was  in  a  position  of  peril.  Such  employee  had  the 
right  to  assume  that  plaintiflf  would  obey  the  law  and 
would  stop  his  cars  before  passing  over  the  Union  De- 
pot tracks.  He  had  the  right  to  assume  that  plaintiff 
would  so  operate  his  cars  that  he  could  stop  them  and 
prevent  a  collision,  and  after  it  became  apparent  that 
plaintiff  did  not  intend  to  stop  or  could  not  stop,  no 
employee  of  the  Terminal  Company  was  upon  the 
Santa  Fe  train  where  he  could  use  any  appliance  to 
stop  the  same  and  prevent  a  collision.  Under  such 
circumstances  there  was  no  obligation  upon  the  part 
of  the  employees  in  charge  of  the  Santa  Fe  train  to 
take  any  precautions  to  avoid  injuring  plaintiff  until 
they  knew  he  would  not  or  could  not  stop  his  cars,  and 
when  this  fact  became  apparent,  it  was  too  late  to  stop 
and  avoid  the  accident.  Sissel  v.  Railroad,  214  Mo. 
515;  Evans  v.  Railroad,  176  Mo.  508;  Van  Dyke  v.  Rail- 
road, 230  Mo.  259;  Brockschmidt  v.  Railroad,  205  Mo. 
435;  Davies  v.  Railroad,  159  Mo.  1.  (e)  Aside  from 
all  this,  plaintiff's  acts  which  resulted  in  his  injuries, 
were  reckless  and  wanton.  The  statute  law  of  the  State 
and  the  ordinance  of  the  city  required  him  to  stop  his 
cars  at  least  ten  feet  south  of  the  Union  Depot  tracks. 
His  cars  were  filled  with  passengers,  and  at  common 
law  he  was  required  to  stop  his  cars  before  passing 
over  the  railroad  tracks.  He  was  required  to  exercise 
the  highest  degree  of  care  to  obey  the  law  and  to  pre- 
vent injury  to  his  passengers.  He  knew  the  law  and 
recklessly  and  wantonly  disregarded  it.  He  testified 
that  he  knew  he  should  exercise  and  was  required  to 
exercise  the  highest  degree  of  care  for  the  protection  of 
his  passengers.  He  testified  that  he  could  have  stopped 
his  cars  before  passing  over  the  railway  tracks  if  he  had 
intended  so  to  do,  but  that  he  did  not  intend  to  stop 
them ;  that  he  could  have  had  his  cars  under  such  con- 
trol that  he  could  have  stopped  when  and  where  he 
pleased,  but  that  he  did  not  have  them  under  such  con- 
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trol.  The  evidence  all  shows  that  his  view  was  abso- 
lutely unobstructed,  and  that  had  he  looked  he  could 
have  seen  the  approaching  Santa  Fe  train.  He  testified 
that  he  did  not  look  at  the  time  and  place  when  and 
where  he  should  have  looked,  but  that  he  was  looking 
to  the  west ;  he  did  not  see  the  Santa  Fe  train  until  he 
was  so  close  to  it  that  he  could  not  stop  his  cars  and 
prevent  the  accident.  Under  all  the  evidence  his  own 
reckless  and  wanton  conduct  contributed  directly  to 
the  injuries  sustained  by  him,  if  indeed  such  conduct 
was  not  the  sole  cause  of  such  injuries.  Where  one 
is  guilty  of  reckless  and  wanton  conduct  which  con- 
tributes directly  to  the  injuries  sustained  by  him,  he 
cannot  avail  himself  of  the  humanitarian  doctrine. 
Holwerson  v.  Railroad,  157  Mo.  216;  Moore  v.  Rail- 
road, 176  Mo.  528;  Williamson  v.  Railroad,  139  Mo. 
App.  481. 

James  W.  Boyd  and  James  Moran  for  respondent. 

It  was  not  error  on  the  part  of  the  circuit  court 
to  refuse  to  give  the  appellant's  instruction  1,  asking 
the  court  to  instruct  the  jury  that  under  the  plead- 
ings and  evidence  the  verdict  must  be  for  the  defend- 
ant. This  demurrer  to  the  evidence  was  properly 
overruled,  (a)  It  is  the  contention  of  the  respondent 
that  the  evidence  not  only  does  not  show  that  the 
plaintiff  at  the  time  he  was  injured  was  guilty  of  neg- 
ligence, but  it  shows  that  he  was  not  guilty  of  any 
negligence  at  all.  He  could  not  stop  before  reaching 
the  Rock  Island  track  without  leaving  his  cars,  which 
contained  passengers,  standing  across  the  Grand  Is- 
land or  Terminal  track,  and  when  he  passed  over  the 
Rock  Island  track,  he  could  not  stop  before  reaching 
the  Burlington  track,  without  leaving  his  cars  stand- 
ing on  both  the  Grand  Island  and  Rock  Island  tracks. 
When  he  passed  the  Burlington  track,  having  a  train 
of  street  cars  (measuring  the  cars  from  tip  to  tip,  and 
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including  the  distance  between  the  motor  car  and  the 
trailer,  a  street  car  train  of  the  length  of  about  81V^ 
feet),  he  could  not  stop  that  train  of  street  cars  ten 
or  twenty  feet  south  of  the  Union  Depot  track,  with- 
out leaving  the  rear  end  of  his  train  on  the  Burling- 
ton track,  or  so  close  thereto  as  to  be  in  danger  should 
a  locomotive  train  pass  over  that  track.  However,  by 
the  time  that  the  rear  end  of  the  street  car  train  was 
passing  over  the  Burlington  track,  the  plaintiff  as 
motomeer,  began  to  make  arrangements  to  stop  the 
street  car  train  before  arriving  at  the  Union  Depot 
track.  During  that  time,  he  had  to  make  many  obser- 
vations. The  Burlington  train  coming  up  north  on 
Fifth  street  from  the  southwest,  was  due  to  pass  in 
on  the  Union  Depot  track  to  the  Union  Depot.  The 
motorneer  saw  some  one  looking  in  that  direction,  and 
necessarily  was  required,  himself,  to  watch  somewhat 
for  that  train.  He  watched  in  every  direction;  but 
until  he  was  within  thirty-five  or  forty  feet  of  the 
Union  Depot  track,  he  did  not  and  could  not  see  ihe 
train  which  was  about  to  back  out  of  the  Union  Sta- 
tion, along  the  Union  Depot  track,  in  a  diagonal  di- 
rection across  the  street  car  tracks.  As  soon  as  he 
was  far  enough  north  to  see  past  the  flagman  ^s  house 
and  the  telephone  post,  he  discovered  the  Santa  Fo 
train  in  charge  of  the  Terminal  Company,  coming  out 
from  the  Union  Station,  towards  Sixth  Street;  and 
he  then,  and  even  before  that  time,  reversed  the  cur- 
rent, put  on  the  brakes,  and  did  everything  in  his  power 
to  stop  his  cars.  The  fact  that  he  acted  carefully  when 
he  passed  over  the  Burlington  track  and  before  he 
reached  the  Union  Depot  track,  and  that  he  did  aU 
that  was  possible  for  him  to  do  to  stop  the  street  cars, 
is  testified  to  by  a  number  of  witnesses  on  the  part  of 
the  plaintiff,  and  two  or  three  witnesses  on  the  part 
of  the  defendant.  His  efforts,  however,  to  stop  the 
street  cars  before  the  front  end  of  the  front  car  reached 
the  Union  Depot  track,  were  not  successful,  for  some 


Digitized  by 


Googfe 


VOL.  242,  APRIL  TERM,  1912.  579 

Clark  Y.  Railroad. 

reason ;  although  he  did  everything  which  a  motomeer 
could  do  to  stop  his  cars,  he  could  not  do  so  until  the 
front  end  of  his  front  car  reached  the  Union  Depot 
track.  There  is  no  scintilla  of  evidence  in  the  case  that 
he  was  not  absolutely  careful,  in  the  highest  degree,  or 
that  he  did  not  use  the  highest  degree  of  diligence  to 
stop  his  cars,  except  the  fact  that  the  front  end  of  the 
front  car  could  not  be  stopped  before  it  reached  or  got 
in  close  proximity  to  the  Union  Depot  track,  (b) 
The  appellant  contends  that  its  demurrer  to  the  evi- 
dence should  be  sustained  on  account  of  the  pro- 
visions in  sec.  3303,  R.  S.  1909.  If  that  statute  has 
any  application  to  the  city  of  St.  Joseph,  it  cannot  have 
any  application  to  this  case,  because  the  four  railroad 
tracks  were  not  only  considered  and  used  by  the  street 
car  company  as  one  crossing,  but  the  street  car  com 
pany  necessarily,  in  view  of  the  distances  between  the 
tracks,  the  length  of  its  cars,  and  the  surrounding  cir- 
cumstances, was  compelled  to  regard  said  four  railroad 
tracks  as  one  crossing.  It  would  be  impossible  to  stop 
the  street  car  train,  consisting  of  two  or  three  cars, 
ten  or  twenty  feet  before  arriving  at  the  railroad 
track  in  approaching  any  one  of  said  tracks,  without 
leaving  the  rear  end  of  said  street  car  train  standing 
upon  one  or  more  of  said  tracks.  The  law  does  not  con- 
template that  the  street  car  company,  in  approaching 
a  railroad  track  so  close  to  another  track,  that  it  should 
stop  from  ten  to  twenty  feet  before  reaching  it,  if 
thereby  it  should  leave  its  cars  and  passengers  stand- 
ing across  other  railroad  tracks.  In  other  words,  the 
Legislature  did  not  intend  to  require  the  street  car 
company,  in  its  effort  to  avoid  a  possible  danger  in  one 
direction,  to  rush  into  a  position  ten-fold  more  dan- 
gerous, in  another  direction,  (c)  While  it  may  have 
been  the  duty  of  the  plaintiff  and  the  conductor  of 
the  street  car  train  to  use  the  highest  degree  of  care 
for  the  protection  of  the  passengers  of  said  street 
cars,  yet  it  is  a  fact  that  the  plaintiff  did  not  owe  to  the 
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defendant,  its  conductor  and  pilot,  and  others,  on  the 
backing  train,  any  higher  degree  of  care  than  defend- 
ant's conductor  and  pilot  on  said  backing  train  owed 
to  him.  (d)  Under  the  facts  and  circumstances  in  this 
case,  the  plaintiff  contends  that  he  was  not  guilty  of 
any  negligence  whatsoever  on  the  occasion  when  he 
was  injured.  He  further  contends  that  if,  under  the 
pleadings  and  evidence  in  this  case,  it  might  be  in- 
ferred that  he  was  not  in  the  full  discharge  of  his 
duty,  still,  under  the  humanity  rule,  or  the  law  of  this 
State  as  it  has  been  announced  and  re-announced  in 
this  court  for  many  years,  he  is  still  entitled  to  a 
verdict  if  the  defendant  in  the  exercise  of  reasonable 
care  or  caution,  either  saw  or  might  or  would  have 
seen  that  the  plaintiff  could  not  stop  the  street  cars 
before  arriving  at  the  Union  Depot  track,  or  that  he 
was  in  imminent  peril,  and  that  then  the  defendant 
failed  to  use  the  appliances  at  its  command  to  check 
the  speed  of  the  said  steam  railroad  train  or  to  stop 
it,  and  negligently  failed  to  do  any  thing  in  that  respect, 
and  on  account  thereof  the  said  railroad  train  ran  into 
the  street  cars.  Then  the  plaintiff  is  entitled  to  a  ver- 
dict in  this  case.  Ellis  v.  Railroad,  234  Mo.  657 ;  Nivert 
V.  Railroad,  232  Mo.  626;  Murphy  v.  Railroad,  228 
Mo.  56;  Krehmeyer  v.  Transit  Co.,  220  Mo.  639.  (e) 
Much  is  said  in  reference  to  the  statute,  which  reads: 
*^Sec.  3303.  It  shall  be  the  duty  of  every  street  rail- 
way company  or  corporation  operating  a  street  railway 
across  the  tracks  of  a  railroad  company,  to  bring  its 
cars  to  a  full  stop  at  least  ten,  and  not  more  than 
twenty  feet,  before  reaching  the  tracks  of  the  rail- 
road company.  And  it  shall  be  the  duty  of  the  conduc- 
tor, or  some  other  employee  of  the  street  railway  com- 
pany, to  go  forward  to  the  tracks  of  such  railroad  com- 
pany for  the  purpose  of  ascertaining  whether  a  train  is 
approaching  such  crossing."  It  will  thus  be  seen  that 
the  statute  did  not  make  it  the  duty  of  respondent  here- 
in, only  a  motorneer  for  said  company,  to  bring  said 
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street  cars  to  a  full  stop,  or -any  stop,  before  reach- 
ing the  Union  Depot  track,  where  the  accident  hap- 
pened. Maupin  was  the  conductor  of  the  street  cars 
upon  which  the  respondent  was  acting  as  motor- 
neer  or  mortorman.  The  respondent  had  no  control 
at  all  over  the  management  of  the  street  car  or  street 
cars;  but  was  simply  a  motorneer  running  thereon, 
obeying  the  orders  of  the  street  car  company,  given 
to  him  through  the  street  car  company  itself,  which 
spoke  through  the  conductor,  who  was  at  said  time, 
for  all  purposes  of  this  case,  the  street  car  company 
itself.  The  conductor  was  on  that  occasion  the  *' street 
railway  company,*'  or  its  alter  ego.  Miller  v.  Rail- 
road, 109  Mo.  250.  The  said  section  of  the  statute  fur- 
ther provides  that:  **It  shall  be  the  duty  of  the  con- 
ductor, or  some  other  employee  of  the  street  railway 
company,  to  go  forward  to  the  tracks  of  such  railroad 
company/'  This  sentence  in  the  said  section  means, 
that  if  there  was  a  conductor  on  the  street  car  train  it 
would  be  and  was  his  duty  to  go  forward.  It  cannot 
hardly  be  said  to  mean  that  the  motorneer  should  get 
down  and  go  forward,  if  there  was  a  conductor  there 
who  had  charge  of  the  car  at  that  time.  Hence,  it  will 
be  seen  that  Clark  was  not  guilty  of  any  negligence 
in  this  regard,  especially  as  the  witnesses  on  both 
sides  testified  that  he  did  all  he  could  do,  under  the 
circumstances  of  the  situation.  He  moved  the  cars  for- 
ward by  order  of  the  street  railway  company  given 
through  its  conductor. 

GRAVES,  J.— Plaintiff  sued  the  St.  Joseph 
Terminal  Railroad  Company  and  the  St.  Joseph  Union 
Depot  Company  in  the  circuit  court  of  Buchanan  coun- 
ty, to  recover  compensation  for  injuries  alleged  to  have 
been  sustained  by  him  because  of  the  negligence  of 
said  companies.  At  the  conclusion  of  the  evidence 
introduced  at  the  trial,  plaintiff  took  a  nonsuit  as  to  the 
Union  Depot  Company.    Verdict  was  returned  in  the 
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sum  of  $11,400  against  the  Terminal  Railroad  Com- 
pany and  judgment  rendered  in  that  amount,  from 
which  judgment  said  Terminal  Railroad  Company  ap- 
peals to  this  court. 

Plaintiff  was,  on  the  28th  day  of  September,  1901, 
in  the  employ  of  the  St.  Joseph  Light,  Railway,  Heat 
and  Power  Company  as  a  motorman,  and  as  such  was 
in  charge  of  one  of  said  company's  trains  of  street  cars, 
then  being  operated  over  Sixth  street  in  the  city  of  St 
Joseph.  There  were  two  street  car  tracks  running 
north  and  south  along  Sixth  street.  Cars  running 
north  ran  over  the  east  street  car  track,  and  cars  run- 
ning south  ran  over  the  west  track.  Just  north  of 
Monterey  street,  which  crosses  Sixth  street,  four  rail- 
way tracks  cross  Sixth  street  in  close  proximity  to  each 
other.  The  first  railway  track  north  of  Monterey 
street  belonged  to  the  St.  Joseph  Terminal  Railroad 
Company;  the  second  track  belonged  to  the  Chicago, 
Rock  Island  and  Pacific  Railroad  Company;  the  third 
track  belonged  to  the  Chicago,  Burlington  and  Quincy 
Railroad  Company,  and  the  fourth  or  north  track  be- 
longed to  the  St.  Joseph  Union  Depot  Company.  A 
plat  or  blue  print  map  of  this  portion  of  Sixth  street 
was  introduced  in  evidence  by  plaintiff,  and  by  it  the 
distance  between  the  Terminal  Railroad  Company 
track  and  the  Rock  Island  track  is  shown  to  be  a  little 
more  than  twelve  feet;  the  distance  between  the  Rock 
Island  track  and  the  Burlington  track  is  a  little  more 
than  forty  feet,  and  the  distance  between  the  Burling- 
ton track  and  the  Union  Depot  Company  track  is  a  lit- 
tle more  than  105  feet,  such  distances  being  measured 
along  the  east  rail  of  the  east  street  car  track.  The 
Union  Depot  Company  track  crosses  the  street  diago- 
nally in  a  direction  from  northeast  to  southwest.  While 
the  distance  from  the  Burlington  track  to  the  Union 
Depot  Company  track  measured  along  the  east  rail  of 
the  east  street  car  track  is  a  little  over  105  feet,  the  dis- 
tance along  the  west  rail  of  the  east  street  car  track  is 
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only  a  little  over  ninety-nine  feet.  Plaintiff  claims 
these  distances  to  be  a  fraction  less  than  those  shown 
by  the  plat,  a  matter  to  be  fully  noted  in  the  opinion. 
From  the  street  car  tracks  the  Union  Depot  Com- 
pany track  curves  into  a  northerly  direction  to  its 
terminus  at  the  Union  Depot  building,  a  few  hundred 
feet  north  and  situated  on  the  east  side  of  Sixth  street. 
There  was  situated  on  the  east  side  of  Sixth  street  and 
between  the  Union  Depot  Company  track  and  the  Bur- 
lington track  a  watchman's  or  flagman's  house.  This 
house  was  thirty  or  thirty-five  feet  southeast  of  the 
point  where  the  east  rail  of  the  east  street  car  and  the 

!  south  rail  of  the  Union  Depot  Company  track  crossed, 

as  appears  from  the  plat  in  evidence.  Plaintiff's  '* Ex- 
hibit C  and  defendants'  ^'Exhibit  B,"  two  photo- 

\  graphs  evidently  taken  from  a  different  viewpoint, 

j  tend  to  illustrate  this  situation,  and  for  that  reason 

I  are  here  inserted. 


Digitized  by 


Google 


Digitized  by 


Google 


9 

4- 

h 

Digitized  by 


Google 


A  visual  examina- 
tion of  the  plat  here- 
tofore mentioned 
serves  'more  clearly 
to  fix  the  location  and 
surroundings  hereto- 
fore described,  and 
for  that  reason  said 
plat  is  also  set  out. 


y'TtfLfriii^ 


L^ 


^Irmr,*^^ 


r 


Digitized  by 


Google 


VOL.  242,  APBIL  TERM,  1912, 587 

Clark  y.  Railroad. 

On  the  date  above  mentioned,  plaintiflf  was  acting 
as  the  motorman  of  one  of  the  ears  of  the  St.  Joseph 
Railway,  Light,  Heat  and  Power  Company,  operating 
over  the  Sixth  street  tracks.  He  was  standing  on 
the  front  platform  of  a  car  which  was  the  usual  and 
customary  place  for  the  motormen  to  stand  in  the 
performance  of  their  duties.  Attached  behind  this  car 
was  a  second  car,  called  a  trailer.  These  cars  were  be- 
ing propelled  north  across  Sixth  street  and  on  the  east 
track.  When  they  came  within  a  few  feet  of  the 
Terminal  Railroad  Company  track,  the  first  one  to 
cross  when  going  north,  plaintiflf  stopped  the  cars.  At 
that  time  a  switch  engine  and  a  number  of  freight  cars 
were  passing  along  Sixth  street  on  said  Terminal 
Railroad  Company  track.  As  soon  as  the  engine  and 
cars  had  passed,  the  plaintiflf  started  his  cars  and 
crossed  the  first  three  tracks.  Plaintiflf  testified  that 
after  crossing  the  thircj,  or  Burlington  track,  he  looked 
northeast  to  see  if  a  Burlington  train  was  approach- 
ing. 

A  few  minutes  before  this,  a  Santa  Fe  passenger 
train,  consisting  of  two  passenger  cars,  a  baggage  car 
and  an  engine,  had  arrived  at  the  Union  Depot.  The 
passengers  had  disembarked  and  the  baggage  had 
been  unloaded,  and  the  train  crew,  with  the  exception  of 
the  engineer  and  fireman,  had  left  the  train.  This 
train  came  into  the  Union  Depot  at  about  this  time 
every  day,  such  depot  being  the  end  of  its  run  from 
North  Lexington,  Missouri.  After  the  passengers  had 
disembarked  and  the  baggage  had  been  unloaded,  the 
train  was  backed  out  of  the  said  Union  Depot  over  the 
Union  Depot  Company  track  heretofore  mentioned 
over  and  across  Sixth  street  and  across  the  street  car 
tracks  mentioned  and  over  other  tracks  and  streets 
to  the  Terminal  yards.  The  evidence  shows  that  it  was 
the  customary  practice  for  an  employee  of  the  Term- 
inal Railroad  Company,  called  a  hostler  or  pilot,  to 
take  up  a  position  upon  the  rear  platform  of  the  rear 
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coach  and  while  said  train  was  backing  out  of  the 
Union  Station  and  over  such  tracks  to  the  terminal 
yards  to  assist  in  the  management  of  said  train  by 
signalling  to  the  engineer  and  fireman  and  by  applying 
the  air  brake  and  sounding  an  air  whistle  on  said  rear 
platform. 

On  the  date  above,  this  train  was  being  backed 
along  this  track  as  usual.  The  evidence  is  conflict- 
ing as  to  whether  the  hostler  or  pilot  was  on  the  rear 
coach.  At  the  point  where  the  street  car  tracks  and 
the  Union  Depot  Company  tracks  crossed,  the  rear 
coach  and  the  street  car  which  plaintiflf  controlled  as 
motorman  collided  with  great  force.  The  street  car 
was  thrown  oflf  the  tracks  and  slewed  around  to  a 
position  nearly  parallel  with  the  railway  coach. 

By  the  shock  and  force  of  the  collision,  plaintiff 
was  thrown  onto  the  platform  of  the  street  car  and 
wedged  between  the  street  car,  and  passenger  coach 
in  such  manner  that  he  was  seriously  and  greatly  in- 
jured. 

The  petition  is  exceedingly  verbose,  but  after 
pleading  some  ordinances  of  the  city  (alleged  to  have 
been  violated  by  defendant)  and  the  general  duties  of 
the  defendant  to  plaintiff,  we  find  a  paragraph  of  the 
petition  which  fairly  reiterates  the  divers  charges  of 
negligence.    This  paragraph  reads : 

**  Plaintiff  further  states  that  said  collision  so 
had  as  aforesaid,  between  said  train  of  cars  being  so 
backed  out  of  said  Union  Station  as  aforesaid,  and  the 
street  car  upon  which  plaintiff  was  a  motomeer  at 
said  time  and  place  aforesaid,  in  consequence  of  which 
the  plaintiff  received  the  injuries  complained  of  ^s 
aforesaid,  was  caused  and  occasioned  by  the  careless- 
ness and  negligence  of  said  defendants  in  carelessly 
and  negligently  running  said  train  of  cars  at  a  greater 
rate  of  speed  than  five  miles  per  hour,  and  failing  to 
ring  a  bell  upon  the  engine  of  said  train  of  cars  mov- 
ing as  aforesaid,  and  carelessly  and  negligently  fail- 
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ing  to  have  a  man  upon  the  rear  end  of  the  car  to 
pilot  the  same  out  from  said  Union  Depot  across  said 
Sixth  street;  and  failing  and  neglecting  to  have  a 
suitable  air  brake  or  emergency  brake,  or  any  other 
safe  appliance  on  said  train  of  cars  by  which  the 
same  could  be  stopped  within  a  reasonable  time ;  and  by 
carelessly  and  negligently  failing  to  stop  said  back- 
ing train  before  reaching  said  Sixth  street  as  afore- 
said; and  by  the  carelessness  and  negligence  of  the 
defendants,  their  agents  and  employees  in  charge  of 
said  train,  in  failing  to  give  ^any  warning  or  notice 
whatever  of  the  approach  of  said  backing  train  to- 
wards and  over  said  Sixth  street  by  ringing  a  bell  or 
otherwise,  and  by  the  carelessness  and  negligence  of 
defendants  in  failing  to  have  and  keep  a  capable  watch- 
man, or  other  person  at  said  crossing  to  give  warning 
or  notice  to  the  employees  of  said  car  company,  and 
especially  to  plaintiff,  of  the  approach  of  said  backing 
train  of  cars  as  aforesaid,  towards  and  over  said 
crossing,  and  by  the  carelessness  and  negligence  of 
defendants,  its  agents  and  employees,  to  have  dis- 
covered the  danger  in  which  plaintiff  was  placed  and 
failing  and  neglecting  to  apply  the  air  brakes  or 
other  brakes  on  said  car  to  protect  plaintiff  from  the 
danger  in  which  defendants  by  their  agents  and  em- 
ployees had  placed  him  by  their  carelessness  and  neg- 
ligence after  they  did  learn  of  such  danger,  or  could 
have  learned  of  such  danger,  by  due  care  and  caution." 
Defendant  answered  by  way  of  general  denial- and 
a  plea  of  contributory  negligence.  The  plea  of  con- 
tributory negligence  set  forth  an  ordinance  of  the 
city  and  a  state  statute  alleged  to  have  been  unobserved 
by  plaintiff  at  the  time  of  his  injury.  Other  details  as 
to  both  pleadings  and  evidence  can  best.be  noted  in 
connection  with  the  points  made. 

I.     We  are  confronted  with  a  preliminary  ques- 
tion in  this  case,  the  details  of  which  we  have  purpose- 
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ly  omitted  from  our  statement,  for  the  reason  that  they 
can  best  be  stated  here.  The  cause  was  tried  and 
plaintiff  had  judgment  for  $11,400  on  February  13th, 
1908.  On  March  10,  1906,  the  following  paper  was 
filed  in  the  cause  in  the  Buchanan  Circuit  Court: 

state  of  Missouri,       1 
County  of  Buchanan.  / 

R.  A.  Brown,  being  first  duly  sworn  upon  his  oath,  says 
that  he  is  the  attorney  and  agent  of  the  above  named  defend- 
ant, St  Joseph  Terminal  Railroad  Company,  and  as  such  Is  duly 
authorized  to  make  this  affidavit;  that  the  appeal  prayed  for  by 
the  said  defendant,  St.  Joseph  Terminal  Railroad  Company,  is 
not  made  for  vexation  or  delay,  but  because  this  affiant  con- 
siders said  defendant,  St.  Joseph  Terminal  Railroad  Compaiiy, 
and  said  defendant  considers  .itself,  aggrieved  by  the  judgment 
and  decision  of  the  court  herein. 

On  the  same  day  the  following  record  entry  was 

made  by  said  court : 

Subscribed  and  sworn  to  before  me  this  9th  day  of  March, 
1908.  R.  A.  Bbovtn. 

(Buchanan  Circuit  Court) 
(Seal) 
(Missouri) 
No.  16763. 
Harry  B.  Clark,  Plaintiff, 

V. 

St  Joseph  Terminal  Railroad  Company  et  al.^  Defendants. 
Affidavit  for  Appeal. 
Filed  March  10,  1908.  Ambrose  Pattoit, 

Circuit  Clerk, 
By  J.  C.  Lund, 

Deputy  Clerk, 
Harry  B.  Clark  No.  16763. 

V. 

St.  Joseph  Terminal  Railroad  Company  et  al. 

Now  here  defendant,  St.  Joseph  Terminal  Railroad  Company, 
has  leave  to  file  bill  of  exceptions  herein  during  the  next  regu- 
lar term  of  this  court. 

Comes  now  the  said  defendant,  and  by  its  attorney  files 
affidavit  for  appeal,  and  now  here  in  open  court  said  defendant 
deposits  with  the  clerk  the  sum  of  ten  dollars  as  docket  fee  for 
appeal.  N«w  here  the  amount  of  the  ap-peal  bond  is  fixed  at 
twenty  five  thousand  dollars,  said  bond  to  be  filed  and  approved 
by  the  clerk  of  this  court  within  ten  days  after  final  adjourn- 
ment thereof  for  this  term. 

And  now  here  appeal  is  allowed  said  defendant  to  the  Su- 
preme Court  of  the  State. 
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Li  1911  it  was  discovered  that  the  name  of  the 
officer  before  whom  the  affidavit  was  made  was  miss- 
ing, and  the  defendant  fied  in  the  circuit  court  its  ap- 
plication for  certain  nimc  pro  tunc  entries.  At  the 
time  the  paper  was  filed,  Ambrose  Patton  was  circuit 
clerk,  and  C.  J.  Lund,  his  deputy.  Judge  Henry  M. 
Ramey  was  the  presiding  judge.  Li  the  meantime 
death  had  taken  both  the  judge  and  the  deputy  derk, 
and  the  clerk  himself  had  gone  out  of  office. 

Upon  a  hearing  of  the  matter.  Judge  Amick,  suc- 
cessor to  Judge  Ramey,  by  order  duly  made,  directed 
that  the  words  **  Ambrose  Patton,  Circuit  Clerk,  by  C. 
J.  Lund,  Deputy  Clerk,'*  be  attached  to  said  affidavit 
by  Ambrose  Patton,  and  further  ordered  and  di- 
rected that  the  record  entries  of  March  10th,  supra, 
be  amended  by  adding  the  following  words  therein: 
''Said  affidavit  having  been  sworn  to  before  C.  J. 
Lund,  deputy  clerk  of  this  court,''  so  that  clause  of  the 
record,  when  so  amended,  read: 

**  Comes  now  the  said  defendant,  by  its  attorneys 
and  files  affidavit  for  appeal,  said  affidavit  having 
been  sworn  to  before  C.  tT.  Lund,  deputy  cleric  of  this 
court.' ' 

In  the  hearing  of  this  application  the  court  re- 
cords and  files  were  introduced,  and  in  addition,  R.  A. 
Brown,  attorney  for  defendant,  was  permitted  to  testi- 
fy that  he  in  fact  swore  to  the  affidavit  before  C.  J. 
Lund,  deputy  clerk.  This  evidence  was  objected  to, 
and  upon  the  termination  of  the  inquiry  resulting  in 
the  judgment  aforesaid  thus  amending  the  records,  the 
plaintiff  appealed. 

Plaintiff  challenges  the  right  of  the  circuit  court 
to  thus  amend  its  record,  and  has  filed  in  this  court 
motion  to  dismiss  the  appeal,  on  the  ground  that  there 
is  no  affidavit  of  appeal. 

This  motion  we  think  should  be  overruled.  Prac- 
tically the  same  question  was  up  in  Cooley  v.  Railroad, 
149  Mo.  487.     The  only  difference  between  the  af- 
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fidavit  for  the  appeal  in  that  case  and  the  one  at  bax 
being  that  in  the  Cooley  case  the  seal  of  the  clerk  was 
not  affixed,  and  in  this  case  it  was  affixed.  On  the 
facts  the  case  at  bar  is  the  stronger  of  the  two.  The 
Cooley  case,  wherein  the  defective  affidavit  was  filed, 
went  to  the  Kansas  City  Court  of  Appeals,  and  was 
there  reversed  and  remanded.  When  it  got  back  to 
the  circuit  court  a  motion  was  filed  to  dismiss  the  case 
upon  the  ground  that  the  Kansas  City  Court  of  Appeals 
acquired  no  jurisdiction  owing  to  the  absence  of  an 
affidavit  for  appeal,  and  its  judgment  remanding  the 
cause  was  void  for  want  of  jurisdiction.  With  this 
question  lodged  in  the  case,  it  went  to  the  Kansas 
City  Court  of  Appeals  a  second  time,  and  after  an 
opinion  was  written,  the  cause  was  certified  to  this 
court.  We  adopted  in  toto  the  opinion  of  Smith,  J., 
and  made  it  our  own.  [149  Mo.  1.  c.  491.]  Discussing 
the  defective  affidavit  we  there  said : 

**  After  the  cause  had  been  remanded  to  the  lat- 
ter court,  the  defendant  moved  to  dismiss  the  same 
for  the  reason  that  no  affidavit  for  an  appeal  had  been 
filed  by  the  plaintiff  and  therefore  the  appeal  granted 
was  unauthorized  by  law,  and  did  not  confer  jurisdic- 
tion upon  this  court  to  render  said  judgment  of  re- 
versal. To  the  affidavit  upon  which  the  appeal  was 
granted,  there  was  no  jurat  appended.  The  circuit 
court,  after  hearing  evidence  as  to  whether  or  not  the 
plaintiffs  attorney,  by  whom  the  affidavit  was  signed, 
had  made  oath  thereto  before  the  clerk,  overruled  the 
defendant's  said  motion  to  dismiss  and  permitted  the 
clerk  to  attach  the  proper  jurat  to  the  affidavit.  The 
order  granting  the  appeal  was  regular  on  its  face,  and 
our  attention  was  at  no  time  called  to  the  defect  in  the 
affidavit,  either  by  motion  or  otherwise. 

*' Section  2114,  Eevised  Statutes  1889,  expressly 
provides  that  the  omissions,  imperfections,  defects  and 
variances  mentioned  in  the  preceding  section  (2113) 
and  others  of  like  nature,  not  being  against  the  right 
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and  justice  of  the  matter  of  the  suit,  and  not  altering 
file  issues  between  the  parties  on  the  trial,  shall  be 
supplied  and  amended  by  the  court  when  the  judg- 
ment shall  be  given,  or  by  the  court  into  which  such 
judgment  shall  be  removed  by  writ  of  error,  or  appeal. 
No  reason  is  therefore  seen  why  the  omitted  jurat 
could  not  have  been  supplied  by  leave  of  either  this  or 
the  circuit  court,  even  after  the  judgment  of  reversal 
was  given  by  the  court.  [Bergesch  v.  Keevil,  19  Mo. 
127;  Crum  v.  EUiston,  33  Mo.  App.  591.]'' 

We  have  since  followed  the  Cooley  case  in  State 
ex  rel.  v.  Broaddus,  210  Mo.  1.  c.  14,  whereat  we  said: 
*an  Cooley  v.  Railroad,  149  Mo.  487,  it  was  held  that 
under  section  2114,  Revised  Statutes  1889  (Sec.  673, 
R.  S.  1899),  a  jurat  omitted  from  the  affidavit  upon 
which  the  appeal  is  granted  may  be  supplied  by  leave 
of  either  the  appellate  or  the  trial  court,  upon  a  show- 
ing that  the  affidavit  had  been  properly  signed  and 
sworn  to.'' 

The  proceedings  had  in  this  cause  seem  to  be  in 
conformity  with  these  views.  The  motion  to  dismiss 
is  therefore  overruled. 

n.  The  first  vital  question  urged  goes  to  the 
petition.  Defendant  contends  that  under  the  petition 
there  can  be  no  recovery  under  the  so-called  humani- 
tariaii  doctrine,  and  as  that  question  permeates  the 
whole  case,  this  contention  had  best  be  settled  even  be- 
fore we  discuss  the  demurrer  to  the  evidence.  A  dis- 
cussion of  the  demurrer  to  the  evidence  involves  the 
question. 

In  addition  to  what  we  have  heretofore  quoted 
from  the  petition  in  our  statement  we  find  the  follow- 
ing: 

**  ...  and  carelessly  and  negligently  failed 
to  apply  or  use  an  air  brake  or  an  emergency  brake,  or 
any  brake  whatever  on  said  backing  train  as  aforesaid 
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or  to  use  any  means  or  appliances  of  any  kind  or  char- 
acter to  stop  said  backing  train  after  discovering 
there  was  danger  of  a  collision  at  said  Sixth  street 
with  said  street  car  on  which  plliintiff  was  motomeer 
as  aforesaid,  or  after  the  agents  or  employees  of  the 
defendants  in  charge  of  said  moving  train  might  or 
could,  in  the  proper  exercise,  of  due  care  and  vigilance, 
have  discovered  the  danger  of  a  collision  between  said 
backing  train  and  said  street  car  in  time  to  have  em- 
ployed an  air-brake,  emergency  brake,  or  other  aj)- 
pliances  to  stop  said  train  and  avoid  a  collision  be- 
tween said  train  and  said  street  car,  but  on  the  con- 
trary defendants  then  and  there  carelessly  and  neg- 
ligently and  by  reason  of  the  various  acts  of  negli- 
gence herein  charged  against  them,  ran  said  train  up- 
on and  over  said  Sixth  street,  and  collided  with  and 
with  great  force  and  violence  struck  the  car  upon  which 
plaintiff  was  so  employed  as  motomeer,  and  caused  the 
injuries  hereinafter  complained  of/* 

Defendant's  contention  is  based  upon  two  phrases 
found  in  plaintiff's  exceedingly  lengthy  and  verbose 
petition.  At  one  place  this  phrase  is  found:  **that 
while  plaintiff  was  in  the  discharge  of  his  duties  and  in 
the  exercise  of  due,  reasonable  and  ordinary  care  the 
defendants  by  their  agents,''  etc. ;  and  in  another  place 
this  phrase:  ^^and  without  any  fault,  carelessness  or 
negligence  on  the  part  of  the  plaintiff  and  then  and 
there  said  train  of  cars  so  managed  by  defendants  as 
aforesaid  struck  plaintiff, ' '  etc. 

Defendant  ,says  that  the  use  o£  these*  averments 
precludes  the  idea  of  negligence  upon  the  part  of  plain- 
tiff, and  that  the  humanitarian  rule  presumes  the  pre- 
vious negligence  of  the  plaintiff.  It  is  usually  true  that 
the  humanitarian  rule  is  only  invoked  in  cases  where 
the  plaintiff  has  negligently  placed  himself  in  a  posi- 
tion of  peril.  We  mean  by  this  that  such  are  the  cases 
in  which  we  have  been  called  upon  to  define  and  limit 
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the  application  of   the   hmnanitarian    or   last    clear 
chance  rule. 

We  will  not  digress  in  this  case  to  discuss  either 
the  origin  of  the  doctrine  or  its  merits  or  demerits. 
The  question  we  have  here  is  a  pure  question  of  plead- 
ing. In  this  case,  as  in  all  others  of  like  character,  the 
plaintiff  is  suing  to  recover  for  injuries,  alleged'  to 
have  been  received  through  the  negligent  acts  of  de- 
fendant. Those  negligent  acts  are  severable  into 
two  classes,  (1)  acts  which  are  charged  to  have 
been  the  cause  of  the  injury,  although  plaintiff  was 
himself  not  negligent,  and  (2)  negligently  failing  to 
stop  the  train  after  plaintiff  was  in  a  position  of  peril, 
whether  his  perilous  position  was  occasioned  by  his 
negligence  or  not. .  Of  course,  the  position  of  peril 
must  be  known  to  the  defendant,  or  it  must  be  shown 
that  the  defendant  could  have  known  of  it  in  time  to 
have  averted  the  injury,  if  defendant  had  been  in  the 
exercise  of  reasonable  care  and  prudence.  But  this 
last  is  beside  the  question  before  us.  The  petition  in 
this  case  should  be  perhaps  declared  to  be  in  one  count, 
although  that  is  not  certain.  Such  we  take  to  be  its 
reasonable  construction  and  what  we  have  to  say  will 
be  upon  that  theory.  Upon  that  theory  does  the  use 
of  these  phrases  quoted  supra  preclude  the  application 
of  the  so-called  humanitarian  rulet  We  think  not.  The 
basis  of  the  action  is  negligence.  Negligence  may  grow 
out  of  divers  acts.  Some  of  these  divers  acts  may  con- 
stitute what  the  books  denominate  conmaon  law  negli- 
gence, and  some  of  them  may  make  up  what  we  call 
statutory  negligence.  After  all  it  is  negligence  and 
negligent  acts  with  which  we  are  deaKng.  A  number  of 
negligent  acts  may  go  towards  producing  the  same  in- 
jury. Some  may  be  statutory  and  some  common  law  acts 
of  negligence,  but  in  the  end  we  have  only  nep:ligence. 
We  are  not  convinced  that  this  court  has  ever  an- 
nounced that  different  acts  of  nec:ligence  could  not  bo 
charged  in  the  single  count  of  a  petition.  This  has  been 
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continuously  done  in  cases  where  there  are  acts  of  com- 
mon law  and  acts  of  statutory  or  ordinary  negli- 
gence. Several  acts  of  negligence  of  the  same  general 
nature,  all  of  which  may  be  true,  and  either  of  which 
or  all  which  may  have  caused  the  accident  or  injury 
may  be  placed  in  one  count  of  a  petition.  [Haley  v. 
Railroad,  197  Mo.  1.  c.  23:  Wacher  v.  Transit  Co.,  108 
Mo.  App.  645;  Holdon  v.  Railroad,  108  Mo.  App.  665; 
White  V.  Railroad,  202  Mo.  1.  c.  560.] 

If  so  then  we  can  see  no  reason  why  the  act  of 
negligence  which  brings  the  case  within  the  so-called 
humanitarian  rule,  may  not  be  alleged  with  other  acts 
of  negligence  in  the  one  count  of  the  petition.  The  act 
of  negligence  authorizing  a  recovery  under  the  human- 
itarian rule  is  one  done  after  the  plaintiff  has  placed 
himself  in  a  position  of  peril,  but  it  is  none  the  less 
negligence  and  an  act  of  negligence  within  the  law  as 
such  is  announced  by  the  humanitarian  rule. 

Defendant  in  the  brief  says:  '* Plaintiff's  petition 
did  not  state  a  case  under  the  humanitarian  rule. 
This  doctrine  is  bottomed  upon,  and  presupposes  con- 
tributory negligence  upon  the  part  of  the  plaintiff. 
In  order  to  take  advantage  of  that  rule,  a  plaintiff 
must  state  a  ease  consistent  with  the  existence  of  con- 
tributory negligence  upon  his  part." 

Reliance  is  placed  upon  the  case  of  Nivert  v.  Rail- 
road, 232  Mo.  626.  Upon  the  question  of  pleading  the 
opinion  of  Woodson,  P.  J.,  in  the  Nivert  case,  is  not 
an  opinion  of  the  court.  There  were  only  three  judges 
sitting  and  upon  this  question  two  of  them  dissente<l 
from  the  views  of  the  presiding  judge.  Nor  is  the 
Krehmeyer  case,'  220  Mo.  639,  an  authority.  In  that 
case,  at  page  672,  it  is  indicated  that  four  judges  con- 
cur, thus  leaving  an  opinion  upon  the  question,  but 
this  is  error.  On  page  673,  begins  the  separate  opin- 
ion of  the  present  writer,  in  which  a  special  concur- 
rence in  the  result  is  shown,  and  for  reasons  other 
than  the  question  of  pleading  discussed  in  the  prin- 
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cipal  opinion.  Thus  it  will  be  seen  that  there  is  no 
opinion  made  in  that  case  upon  the  question  here  pre- 
sented, and  discussed  in  those  two  cases. 

In  Haley  v.  Railroad,  supra,  we  said:  ** Several 
acts  of  negligence  of  the  same  nature,  and  all  of  whicli 
may  be  true  and  either  of  which  or  all  of  which  to- 
gether may  have  caused  the  accident,  may  be  pleaded 
in  one  count."  In  that  case  the  negligence  calling 
for  the  invocation  of  the  humanitarian  rule  was 
pleaded,  as  well  as  other  acts  of  negligence. 

But  after  all  the  cause  of  action  is  to  recover  for 
negligence.  This  negligence  may  be  made  up  of  many 
distinct  acts  of  negligence,  and  the  plaintiff  can  plead 
all  of  the  negligent  acts,  and  recover  upon  either  one 
which  may  be  established  by  the  evidence. 

In  the  Wacher  case,  supra,  there  were  jfive  distin(»t 
acts  of  negligence  relied  upon  for  recovery,  thus: 

**1.    In  negligently  managing  the  car. 

**2.  In  failing  to  keep  watch  for  vehicles  on  the 
track  in  front  of  said  car. 

*'3.  In  failing  to  sound  the  bell,  or  in  any  other 
manner  warning  the  plaintiff  of  the  car's  approach. 

**4.  In  failing  to  stop  the  car  after  the  danger 
of  striking  plaintiff's  wagon  became  apparent,  or  by 
the  exercise  of  ordinary  care  would  have  become  ap- 
parent. 

**5.  By  running  the  car  at  a  high  and  dangerous 
rate  of  speed." 

It  will  be  noted  that  the  fourth  counts  upon  the 
humanitarian  rule.  In  the  course  of  the  opinion  the 
court  said:  '*The  plaintiff's  right  of  action  was  sin- 
gle and  not  collective  of  several  distinct  or  separate 
causes  of  action  and  was  properly  pleaded  in  one 
count. '  * 

In  the  recent  case  of  White  v.  Railroad,  supra, 
after  reviewing  our  own  cases,  we  said: 

**  Furthermore,  it  will  be  found  that,  barring  in- 
consistent and  self-destructive  averments,  there  havo 
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been  presented  to  this  court  in  the  last  half  century 
hundreds  of  cases  in  which  common  law  negligence 
and  negligence  made  so  by  statute  (or  by  some  by-law 
of  a  city)  have  been  pleaded  in  the  same  count  and 
recovery  has  been  allowed  on  proof  of  all  or  one  or 
more  of  these  specijfications ;  and  we  cannot  see  why 
the  different  elements  which  blend  together  to  pro- 
duce the  injury  (so  long  as  there  is  no  discord  between 
them)  may  not  be  so  pleaded.  The  uniform  practice 
has  been  to  so  plead  them;  no  injury  results  there- 
from to  defendant  that  we  can  see;  and  there  is  no 
more  confusion  in  blending  them  in  one  count  than 
would  come  in  setting  out  each  specification  of  negli- 
gence in  a  separate  count. 

*'It  may  be  said,  then,  that  whether  the  negligence 
complained  of  arises  from  the  violation  of  a  conunon 
law  duty,  or  a  statutory  duty,  or  an  ordinance  duty, 
is  of  no  significance  (that  is,  the  mere  origin  of  the 
duty  violated  is  of  no  significance)  so  long  as  the  vio- 
lated duties  produce  the  one  injury  and  the  one  dam- 
age constituting  the  subject-matter  of  the  suit.  There 
was  no  error  in  overruling  the  motion  because  it  com- 
mingled ordinance  and  common  law  negligence.** 

Such  too  is  the  reason  of  the  situation.  When 
you  plead  facts  such  as  will  invoke  the  humanitarian 
rule,  you  but  plead  an  act  of  negligence.  Acts  of  neg- 
ligence not  inconsistent  with  each  other  may  be  pleaded 
in  a  single  count.  We  are  not  of  opinion  that  the  facts 
pleaded  as  to  such  acts  as  invoked  the  humanitarian 
rule  in  this  case  are  inconsistent  with  the  other  acts 
of  negligence.  The  petition,  whilst  not  as  specific  and 
direct  as  it  might  be  upon  the  humanitarian  rule,  is 
broad  enough  and  definite  enough  to  permit  a  recov- 
ery upon  that  theory.  In  discussing  the  demurrer  to 
the  evidence,  we  shall  therefore  discuss  it  upon  the 
theory  that  the  humanitarian  doctrine  is  in  the  case 
under  the  pleadings. 
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m.  Should  the  demurrer  to  the  evidence  have 
been  sustained  t  We  think  not  for  reasons  to  be  assign- 
ed. We  must  concede  the  negligence  of  the  plaintiff,  for 
such  is  the  proof.  The  track  upon  which  he  was  in- 
jured was  the  north  one  of  the  four  tracks.  A  fair 
consideration  of  the  evidence  forces  us  to  say  that 
there  was  ample  space  for  the  plaintiff  to  have  stopped 
his  train  of  two  street  cars,  in  safety,  between  the 
third  and  fourth  railroad  tracks.  The  statute  of  this 
State  compels  street  railways  to  stop  their  cars  not 
less  than  ten  or  more  than  twenty  feet  from  a  rail- 
road crossing.  This  statute  cannot  be  repealed  by  the 
customary  violation  thereof.  Plaintiff's  evidence 
shows  that  for  a  long  time  it  had  been  the  custom  to 
stop  the  street  cars  upon  the  approach  of  the  first 
track  on  the  south  and  then  to  start  up  and  run  across 
all  four  (as  if  one  track)  without  stopping.  This  cus- 
tom can  not  change  the  statute,  nor  can  it  excuse  the 
plaintiff  from  the  negligence  per  se  arising  from  the 
violation  of  the  statute.  So  that  we  repeat  that  we 
must  proceed  upon  the  theory  that  plaintiff  himself 
was  negligent. 

There  is  evidence  likewise  showing  the  negligence 
of  the  defendant.  The  backing  train  was  being  run 
in  excess  of  five  mUes  per  hour,  the  rate  fixed  by  ordi- 
nance, as  indicated  by  evidence  for  the  plaintiff.  Ac- 
cording to -the  plaintiff's  side  of  the  case  the  flagman 
failed  of  his  duty;  no  bell  was  rung  in  violation  of 
ordinance ;  no  man  was  upon  the  lookout  upon  the  rear 
of  the  train,  etc.  In  other  words,  ample  acts  of  neg- 
ligence upon  the  part  of  the  defendant  are  made  to 
appear.  Shortly  stated  the  facts  are  these.  Plaintiff 
stopped  his  street  cars  (two  in  number  iq  one  train) 
upon  reaching  the  south  track  and  before  crossing 
it ;  upon  signal  from  his  conductor,  he  started  up  witli 
the  intention  of  not  stopping  until  he  had  crossed  the 
four  tracks.  Plaintiff  says  he  saw  this  backing  train, 
when  he,  plaintiff,  was  thirty  feet  from  the  crossing; 
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that  he  at  once  undertook  to  stop  his  train  of  street 
cars,  and  did  everything  he  could  to  stop  them;  that 
he  was  going  at  only  three  miles  an  hour.  Plaintiff 
thus  describes  his  acts  after  passing  the  Burlington 
track : 

**Q.  Just  state  to  the  court  what  you  were  doing 
after  you  got  past  the  Burlington  track!  A.  When  I 
crossed  over  the  Burlington  track  I  was  watching  to 
the  northeast  up  on  the  curve  where  trains  back  out 
from  the  depot  and  saw  no  train,  and  then  looked  up 
the  street  as  I  was  going  on,  glancing  in  different  di- 
rections, and  a  man  standing  at  a  switch  target  to  the 
west  of  Sixth  street  looking  to  the  southwest  attracted 
my  attention  by  reason  that  the  Burlington  passen- 
ger train  from  Kansas  City  was  already  then  past  due, 
and  thinking  that  it  was  then  coming  and  I  would  be 
in  danger  from  that  direction  I  bent  over  and  took 
a  look  for  it  in  a  southwest  direction. 

''Q.  Was  that  the  direction  from  which  the  Bur- 
lington train  came?  A.  Yes,  sir,  and  as  I  turned 
around  and  straightened  up,  looking  the  other  way 
again— 

"Q.  What  do  you  mean  by  'looking  the  other 
way't  A.  Straight  north,  up  the  street  ahead  of  me, 
and  turning  my  glance  again  past  the  shanty  I  saw  this 
train. 

**The  Court:  Where  were  you  when  you  saw  the 
train! 

''The  Witness:  Somewhere  within  about  thirty 
feet. 

"Q.    From  what?    A.   From  the  cross-rail. 

"Q.  The  crossing  of  this  curved  track?  A.  Yes, 
sir,  and  at  the  same  time  I  hollered  to  jump,  and  made 
every  effort  on  earth  to  stop  my  car. 

"Q.  Did  you  jump?  A.  No,  sir;  I  stayed  on  my 
car,  in  order  to  save  the  lives  of  the  passengers  behind 
me. 
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'*Q.  State  what  effort  you  did  make  to  stop  tho 
car  when  you  first  discovered,  on  looking  in  that  di- 
rection, this  Santa  Fe  train  was  approaching  youf  A. 
Throwed  the  current  off,  applied  the  brake  and  checked 
the  speed  of  the  car,  and  also  started  to  reverse  it; 
before  anything  else  could  be  done  I  was  struck. 

* '  Q.  Do  you  remember  what  part  of  your  car  was 
struck  by  the  Santa. Fe  train?  A.  Struck  my  car 
right  on  the  northeast  corner. 

'*Q.  What  part  of  the  Santa  Fe  train  struck  the 
northeast  corner  of  your  car?  A.  The  back  end  of  the 
step.'' 

Others  testify  that  an  attempt  was  made  to  stop 
the  street  cars  about  the  time  mentioned  by  plaintiff, 
but  their  statements  do  not  fully  accord  with  that  of 
plaintiff  as  to  the  speed  he  was  going.  Plaintiff  also 
says  that  he  saw  the  backing  train  when  it  was  125 
feet  from  the  crossing.  Witnesses  place  the  rate  of 
its  speed  at  from  eight  to  ten  miles  per  hour.  Other 
evidence  would  indicate  that  after  passing  the  little 
lookout  house  (a  small  eight  by  ten  structure)  he  could 
have  practically  seen  to  the  Union  Depot.  Still  other 
evidence  tends  to  show  that  the  only  obstruction  to  his 
view  of  this  train  from  a  long  distance  south  of  the 
'*dog  house"  or  lookout  house,  was  two  or  three  tele- 
phone poles  and  this  small  structure.  So  that  when 
all  the  evidence  is  viewed,  it  is  quite  clear  that  plain- 
tiff was  not  only  guilty  of  negligence  in  not  stopping 
his  train  according  to  the  statutory  edict,  but  that  he 
was  likewise  guilty  of  actual  negligence  in  not  sooner 
seeing  the  backing  train.  Not  only  so,  but  we  take  it 
with  a  grain  of  doubt,  when  he  says  that  he  could  not 
stop  these  streets  cars  running  only  from  two  to  three 
viiles  per  hour  in  a  distance  of  the  thirty  feet  which 
he  had  to  go.  Either  he  was  going  much  faster,  or  he 
made  no  prompt  attempt  to  stop,  is  the  only  reason- 
able conclusion.  There  is  no  hint  that  his  appliances 
were  not  in  order.    To  say  that  a  street  c^r  running 
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only  three  miles  per  hour  could  not  be  stopped  in  much 
less  than  thirty  feet,  is  asking  this  court  to  discard  its 
common  sense,  as  well  as  the  common  knowledge  which 
we  all  possess.  It  would  in  all  cases  be  better  for 
plaintiffs  to  bare  the  real  facts  to  the  scrutiny  of  the 
court.  This  we  feel  that  plaintiff  has  not  done  in  this 
case.  We  conclude  that  the  plaintiff  was  guilty  of 
both  statutory  and  actual  negligence. 

But  does  this  conclusion  bar  his  recovery  t  Under 
other  facts  in  this  case,  we  think  not.  It  is  further 
shown  that  the  defendant  always  placed  a  man  in 
charge  of  these  backing  trains.  That  this  man's  posi- 
tion was  on  the  rear  of  the  train,  or  the  front  end  of 
the  backing  cars.  That  the  backing  train  ran  under 
this  man's  directions.  That  from  his  position  he  sig- 
naled the  engineer  to  start  and  to  stop.  That  on  this 
rear  car,  or  front  car  as  it  backed,  was  an  arrange- 
ment by  which  the  air  could  be  applied  and  the  train 
stopped.  That  it  was  the  duty  of  the  man  in  charge 
of  the  train  not  only  to  signal  the  engineer  to  stop, 
but  in  case  of  necessity  to  apply  the  air.  A  witness 
for  the  plaintiff,  one  Waller,  who  was  fireman  on  the 
backing  train>  says  that  their  train  was  going  about 
eight  miles  per  hour,  and  that  by  the  application  of 
the  air  it  could  have  been  stopped  within  a  distance  of 
four  or  five  feet;  that  when  the  collision  occurred,  the 
impact  released  the  air  and  the  train  in  fact  stopped 
within  that  distance.  This  witness  also  says  that  de- 
fendant's agent,  AVilliam  Ferrington,  was  in  charge 
of  this  backing  train  at  the  time ;  that  he  jumped  from 
the  train  when  thirty  or  more  feet  east  of  the  east  line 
of  Sixth  street;  that  had  he  applied  tho  air,  which 
could  have  been  done  as  quickly  as  the  snapping  of  the 
fingers,  the  train  could  have  easily  been  stopped  before 
passing  the  east  curb  line  of  the  street;  that  Ferring- 
ton jumped  from  the  car  without  either  signalling  the 
engineer  or  applying  the  air. 
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Under  these  facts  should  the  ease  have  gone  to 
the  jury  on  the  humanitarian  rule?  We  think  so.  We 
have  here  a  place  where  the  law  imposes  the  duty  of 
being  on  the  lookout.  We  have  here  a  place  where 
what  might  have  been  seen  by  the  exercise  of  ordinar)^ 
care,  is,  in  law,  actually  seen.  Had  Ferrington  re- 
mained on  the  car  the  perilous  position  of  plaintiff 
would  have  been  obvious,  if  in  fact  it  was  not  obvious 
when  he  suddenly  left  the  car  without  doing  a  thing 
to  prevent  the  accident.  Some  evidence  would  indi- 
cate that  seeing  an  impending  collision  he  left  the  rear 
car.  Unfortunately  Ferrington  was  dead  and  his  ver- 
sion is  not  before  us.  But  imder  the  evidence  before 
us  he  left  his  car,  when  it  was  fifty  to  sixty  feet  from 
the  street  car  crossing,  and  without  applying  the  air 
or  doing  anything  else  to  obviate  a  collision.  This 
too,  when  the  evidence  tends  to  show  that  his  train, 
by  the  application  of  the  air,  could  have  been  stopped 
within  four  or  five  feet.  Now  grant  it  to  be  true  that 
plaintiff  was  guilty  of  gross  negligence,  and  by  such 
had  placed  himself  in  a  perilous  position,  this  does  not 
relieve  the  defendant,  if  by  the  exercise  of  ordinary 
care  it  could  have  seen  his  position  of  peril  in  time  to 
have  averted  the  injury.  We  say  ** could  have  seen*' 
rather  than  **did  see,"  because  this  was  a  place  where 
defendant  had  no  right  to  expect  a  clear  track,  and 
was  in  duty  bound  to  be  on  the  lookout.  Under  these 
facts  we  conclude  there  was  no  error  in  overruling  the 
demurrer  to  the  evidence  on  the  theory  that  the  hu- 
manitarian rule  applies  in  this  case,  and  we  think  that 
it  does. 

IV.  Plaintiff  instructions  are  the  objects  of  vigor- 
ous assaults. 

Plaintiff's  instruction  No.  3  thus  reads: 
**The  court  instructs  the  jury  that  if  they  believe 
from  the  evidence  in  this  case  that  the  plaintiff  used 
reasonable  care  and  diligence  in  moving  the  street 


Digitized  by 


Google 


604        SUPREME  COURT  OF  MISSOTTRI, 

Clark  V.  Railroad. 

cars  north  on  Sixth  street  on  the  occasion  of  the  col- 
lision, and  that  he  exercised  reasonable  care  and  dili- 
gence in  keeping  a  lookout  in  different  directions,  so 
as  to  avoid  or  endeavor  to  avoid  any  danger,  and  that 
after  passing  over  the  Burlington  railroad  track,  that 
is,  the  track  which  the  evidence  tends  to  show  was  next 
south  of  the  track  upon  which  the  collision  occurred, 
when  he  was  thirty  or  forty  feet  or  more  south  of  the 
track  upon  which  the  collision  occurred,  he  made  every 
reasonable  effort  to  stop  his  said  street  cars  before 
they  reached  the  track  upon  which  the  collision  oc- 
curred and  could  not  do  so>  and  that  notwithstanding 
his  efforts  in  that  behalf  the  collision  did  occur,  then 
the  jury  cannot  find  against  the  plaintiff  on  the  ground 
of  negligence  or  contributory  negligence  in  not  stop- 
ping his  car." 

This  instruction  is  error.  Plaintiff  says  his  two 
cars  were  about  forty  feet  each  in  length.  And  the 
couplings  between  them  were  about  three  feet,  or  his 
train  about  eighty-three  feet.  Other  evidence  makes 
them  less.  He  could  have  complied  with  the  law  and 
the  ordinance  which  required  him  to  stop  before  at- 
tempting to  cross  this  last  track.  The  law  said  for 
him  to  stop.  It  did  not  say  for  him  to  use  ordinary 
care  to  stop.  When  the  law  commands  a  thing  to  be 
done,  it  means  that  the  utmost  care  and  diligence  must 
be  used  to  obey  its  mandates.  Ordinary  care  and  dil- 
igence was  not  the  measure  of  the  plaintiff's  duty,  and 
this  declaration  of  law  is  not  only  erroneous,  but  mis- 
leading. It  left  the  jury  to  excuse  the  plaintiff  upon 
a  showing  of  ordinary  care,  when  the  statute  impera- 
tively commanded  him  to  stop,  which  command  im- 
poses the  highest  degree  of  care.  This  statute  was 
passed  to  save  the  lives  of  passengers  and  must  be 
construed  in  that  light.  Construed  in  that  light  it 
imposes  more  than  ordinary  care  and  diligence. 
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V.  Plaintiff's  instruction  numbered  5  per- 
mitted a  recovery  for  the  plaintiff  upon  alleged 
negligent  acts,  other  than  the  failure  to  protect  plain- 
tiff whilst  in  a  perilous  position,  provided  the  jury 
found  that  plaintiff  himself  was  guilty  of  no  negligence. 
In  other  words,  this  instruction  eliminates  the  human- 
itarian rule,  and  submits  the  questions  of  (1)  negli- 
gence or  no  negligence  upon  the  part  of  defendant,  and 
(2)  contributory  or  no  contributory  negligence  upon 
the  part  of  the  plaintiff.  The  instruction  is  perhaps 
well  enough,  generally  speaking,  in  a  case  where  appli- 
cable. It  would  be  applicable  in  this  case,  but  for  the 
reason  that  the  court  should  have  said,  as  a  matter  of 
law,  that  this  plaintiff  was  guilty  of  negligence.  This 
plaintiff  should  have  started  up  and  run  his  car  with 
a  view  of  stopping  it  before  attempting  to  cross  the 
railroad  track,  and  this  too  in  the  absence  of  any  ap- 
parent danger,  because  the  law  so  says.  Plaintiff  says 
that  he  was  not  so  running  his  car.  He  says  he  had  no 
intention  of  stopping  his  car  before  crossing  that  track, 
until  lie  saw  this  train.  His  duty  was  to  have  had  his 
car  under  such  control  as  would  enable  him  to  stop 
it  in  not  less  than  ten  feet  of  the  railroad  track,  at 
which  time  he  could  make  the  proper  observations  as 
to  when  it  was  safe  to  proceed  across.  But  beyond  this 
the  physical  facts  in  this  record  show  that  plaintiff, 
had  he  looked,  could  have  seen  the  backing  train  in 
ample  time  to  have  protected  his  car  from  the  collision. 
He  did  see  it  thirty  feet  from  the  crossing,  and  under 
the  physical  facts  could  have  seen  it  much  further. 
There  were  no  obstructions  except,  this  little  **dog 
house"  and  one  or  two  telephone  poles  for  some  dis- 
tance south  and  east  of  this  crossing.  Neither  of  these 
would  so  obstruct  a  train  of  two  coaches,  a  baggagf^ 
car  and  a  tender  and  engine,  that  it  could  not  have 
been  observed. 

It  is  true  that  in  this  case  plaintiff  says  he  was 
on  the  lookout  for  trains,  but  this  does  not  clear  the 
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situation.  Macfablane,  J.,  in  Kelsay  v.  Railroad,  129 
Mo.  1.  c.  374,  thus  spoke  for  the  court. 

**But  even  conceding  that  she  testified  that  she 
looked  east  for  a  train  as  soon  as  she  had  passed  the 
obstruction,  it  is  clear  that  the  train  was  in  plain  view 
and  within  two  hundred  or  three  hundred  feet  of  the 
crossing.  One  of  two  facts  is  true :  Either  the  plain- 
tiff did  not  Ipok  with  that  care  common  prudence  re- 
quired of  her,  or  she  did  not  look  at  all,  until  too  late 
to  avoid  the  collision. 

**It  was  said  in  a  recent  case:  *It  is  simply  and 
flatly  impossible  that  one  can  stop,  look,  and  listen 
for  an  approaching  train  that  is  in  plain  view  and  close 
at  hand  and  be  unable  to  see  or  hear  it,  if  he  possess 
the  senses  of  sight  and  hearing.  It  seems,  therefore, 
necessary  to  advance  one  step  in  the  application  of 
the  doctrine  of  legal  presumption,  and  to  lay  it  down 
as  a  rule  that  one  who  is  struck  by  a  moving  train 
which  was  plainly  visible  from  the  point  he  occupied 
when  it  became  his  duty 'to  stop,  look,  and  listen,  must 
be  conclusively  presumed  to  have  disregarded  that  rule 
of  law  and  of  common  prudence,  and  to  have  gone  neg- 
ligently into  an  obvious  danger.  A  line  of  well  con- 
sidered cases  leads  fairly  up  to  this  conclusion.'  [Mey- 
ers V.  Railway,  24  Atl.  747.] 

**  *If  a  traveler,  by  looking,  could  have  seen  an 
approaching  train  in  time  to  escape,  it  will  be  pre- 
sumed, in  case  he  is  injured  by  collision,  either  that  he 
did  not  look,  or,  if  he  did  look,  that  he  did  not  heed 
what  he  saw.  Such  conduct  is  held  negligence  per  $e/ 
[Beach,  Cont.  Neg.  (2  Ed.),  sec.  182.] 

*'  'It  is  in  vain  to  say  that  he  looked  and  listened, 
if,  in  despite  of  what  his  eyes  and  ears  must  have  told 
him,  he  walked  directly  in  front  of  a  moving  locomo- 
tive.' [Carroll  v.  Railroad,  12  Wkly.  Notes  Cas.  348; 
Marland  v.  Railroad,  16  Atl.  623.] 

'*  'A  man  may  possibly  think  he  sees  an  object, 
which  has  no  existence  in  fact,  but  which  it  may  be  dif - 
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ficult,  if  not  impossible,  to  prove  did  not  exist  or  was 
not  seen.  But  an  object  and  power  of  sight  being  con- 
ceded, the  one  may  not  negative  the  other.  In  this  case 
the  plaintiff  had  good  eyes ;  the  train  was  approaching- 
him  in  the  night,  with  the  engine's  headlight  burning 
brightly;  if  the  plaintiff  looked,  he  must  have  seen  it, 
or  he  must  have  looked  very  negligently  and  carelessly 
— ^in  either  case,  he  was  necessarily,  in  the  eyes  of  the 
law,  guilty  of  contributory  negligence,  precluding  his 
right  to  recover.'     [Artz  v.  Railroad,  34  Iowa,  153.] 

**  *It  was  broad  daylight,  and  when  within  five 
feet  of  the  north  rail  of  the  track  it  is  undisputed  that 
the  plaintiff  could  see  two  hundred  and  fifty  feet  east 
along  the  main  track.  No  one  disputes  that  if  he  had 
but  looked  he  certainly  would  have  seen  the  train.  It 
is  evident,  therefore,  that  he  did  not  look;  or,  if  he 
did,  he  saw  the  train  and  carelessly  attempted  to  cross 
in  front  of  it,  and  in  either  case  he  was  guilty  of  such 
negligence  as  to  preclude  a  recovery.  ...  If  he 
had  looked  eastward,  he  would  have  seen  the  train  be- 
fore he  stepped  upon  the  track.  .  .  .  One  look  east- 
ward, and  one  less  step  taken,  he  would  not  have  been 
upon  the  track.  Upon  any  theory  of  the  case,  it  was 
the  duty  of  the  court  to  have  directed  the  verdict  in 
favor  of  the  defendant.'  [Gardner  v.  Railroad,  56  N. 
W.  603.] 

**It  was  said  in  a  recent  ease  in  this  court,  by  the 
present  chief  justice:  *It  will  thus  be  seen  that  it  was 
a  physical  impossibility  for  the  deceased  to  have  failed 
to  see  the  approaching  train,  if  he  looked  in  that  direc- 
tion, as  it  was  his  duty  to  do,  while  yet  in  a  place  of 
safety,  and  before  entering  upon  the  line  of  danger. 
Had  he  done  so,  there  can  be  no  question  that  he  could, 
and  would,  have  stopped  his  team  until  the  train 
passed,  and  then  crossed  over  in  safety.  But  for  some 
unexplained  reason  he  failed  to  do  so.  And  thus  it  is, 
though  the  defendant  may  have  been  negligent  in  fail- 
ing to  ^ve  the  signals  for  the  crossing,  and  in  permit- 
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ting  the  high  grass  to  be  upon  its  right  of  way,  yet 
the  deceased  having  lost  his  life  through  his  own  neg- 
ligence in  failing  to  discharge  the  duty  imposed  upon 
him  by  law,  in  his  situation,  the  plaintiff  cannot  re- 
cover for  his  death.'  [Hayden  v.  Railroad,  124  Mo. 
1.  c.  573.] 

^^  Plaintiff  says  her  eyesight  was  good.  A  view  of 
the  track  for  a  quarter  of  a  mile  was  unobstructed  from 
any  point  within  twenty-five  feet  of  the  track.  A^Tien 
the  obstruction  was  passed  the  train  was  within  three 
hundred  feet  of  the  crossing  in  plain  view.  It  is  in 
vain  for  plaintiff  to  say  that  she  looked,  with  any  de- 
gree of  care,  and  did  not  see  it.  In  any  event  we  can 
but  say  that  plaintiff  was  negligent  and  that  her  neg- 
ligence contributed  to  her  own  injury.  After  a  careful 
examination  of  all  the  evidence,  and  allowing  every  rea- 
sonable inference  in  favor  of  plaintiff,  this  conclusion 
is  irresistible." 

This  case  has  ofttimes  been  followed  by  this  court. 
Mrs.  Kelsay  testified  that  she  did  look  for  a  train  and 
could  not  see  one,  but  this  court  said  such  testimony- 
was  in  the  very  face  of  the  physical  facts,  and  we  by 
our  judgment  of  plain  reversal  declared  her  guilty  of 
negligence.  So  in  the  case  at  bar  the  trial  court  should 
have  declared  as  a  matter  of  law  that  the  plaintiff  was 
guilty  of  negligence,  and  an  instruction  that  submitted 
the  question  of  his  negligence  to  the  jury  was  error. 

Under  the  facts  of  this  case  the  plaintiff  has  but 
one  chance  for  recovery  and  that  is  the  humanitarian 
rule.  His  instructions  should  have  been  so  confined. 
They  were  not  so  confined.  This  instruction  and  one 
other  are  upon  the  other  theory.  They  should  not  have 
been  given  and  the  giving  of  them  constitute  reversible 
error.  They  permitted  recovery  upon  a  theory  not  in 
the  case  undor  the  facts  and  the  law. 

VI.  Other  instructions  covering  the  humanitarian 
doctrine  are  criticized  because  thev  assume  contro- 
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verted  facts.  If  they  do,  correction  can  be  made  in  an- 
other trial.  Instructions  should  never  assume  as  true 
facts  about  which  there  is  a  controversy.  We  shall 
not  further  lengthen  an  opinion  already  too  long  by 
far.  From  what  has  been  said,  it  follows  that  the  judg- 
ment should  be  reversed,  and  the  cause  remanded,  and 
it  is  so  ordered. 

All  concur,  except  Woodson,  J.,  who  dissents  in 
opinion  filed. 

PER  CURIAM.-The  foregoing  opinion  of 
Graves,  P.  J.,  in  Division  No.  One,  as  modified  by 
him  after  the  case  reached  Court  in  Banc,  is  adopted 
as  the  opinion  of  this  court.  All  concur  except  Wood- 
son, J.,  who  dissents  in  opinion  filed,  and  Valliant,  G. 
J.,  who  is  absent. 

DISSENTING  OPINION. 

WOODSON,  J. — I  dissent  from  what  is  said  in  the 
majority  opinion  about  the  so-called  humanitarian  doc- 
trine, because  in  my  opinion  the  petition  neither  states 
nor  attempted  to  state  a  cause  of  action  under  that 
rule,  as  now  understood;  but  for  sake  of  the  argument 
only  concede  that  it  does  both,  nevertheless,  1  dissent 
from  it,  for  the  reason  that  it  is  elementary  in  this 
State,  at  least,  that  under  the  common  law  rule,  the 
plaintiff  cannot  recover  for  injuries  received  where 
the  petition  or  the  evidence  shows  that  he  was  guilty 
of  contributory  negligence  which  directly  contributed 
to  his  injury. 

And  it  is  equally  elementary,  that  the  plaintiff 
cannot  state  a  cause  of  action  or  recover  under  the  hu- 
manitarian doctrine  without  stating  and  proving  that 
the  plaintiff  was  guilty  of  negligence  which  placed  him 
in  a  perilous  position,  and  that  notwithstanding  his 
negligence  the  defendant  saw,  or  by  the  exercise  of  or- 
dinary care  on  his  part  could  have  seen,  his  peril  in 
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time  to  have  averted  the  injury,  but  negligently  failed 
to  do  so,  and  in  consequence  thereof,  he  was  injured. 

Not  only  that,  but  under  the  so-called  humanita- 
rian rule,  the  instructions  to  the  jury  must  also  be  pred- 
icated upon  the  theory  that  the  plaintiff  was  guilty  of 
negligence  which  placed  him  in  a  perilous  position  and 
notwithstanding  that  fact  the  defendant  saw,  or  by  the 
exercise  of  ordinaiy  care  could  have  seen,  his  peril 
in  time  to  have  prevented  the  injury,  but  negligently 
failed  to  do  so,  and  that  in  consequence  thereof,  he  was 
injured.  And  if  the  instructions  do  not  in  substance 
so  declare  the  law  of  the  case  to  the  jury,  it  is  reversi- 
ble error.  This  court  has  uniformly  so  held;  and  no 
case  is  to  be  found  which  does  not  so  declare  the  law, 
*^no,  not  one.'^ 

It  must  therefore  be  conceded  that  according  to 
all  the  authorities  the  plaintiflF  under  the  common  la^ 
rule  cannot  recover  if  he  was  guilty  of  contributory 
negligence,  and  according  to  the  so-called  humane  rule 
the  plaintiff  cannot  recover  without  he  was  guilty  of 
negligence  as  before  stated.  That  being  indisputably 
true,  I  repeat,  as  I  stated  in  the  case  of  Nivert  v.  Rail- 
road, 232  Mo.  626,  and  in  Krehmeyer  v.  Transit  Co., 
220  Mo.  630,  that  those  two  causes  of  action  cannot  be 
properly  united  in  the  same  petition,  in  the  same  or 
in  separate  courts,  for  the  simple  reason  that  they  are 
inconsistent  with  each  other,  and  both  statements  can- 
not be  true. 

It  cannot  be  truthfully  stated  in  one  breath,  that 
the  plaintiflF  was  free  from  negligence  under  the  com- 
mon law  count,  and  guilty  of  negligence  under  the  hu- 
manitarian count. 

I  am  not  unmindful  of  the  fact  that  this  court  has 
repeatedly  held  that  those  two  statements  are  not  in- 
consistent and  may  be  united  in  the  same  petition,  in 
diflferent,  if  not  in  the  same  count  thereof,  but  that 
does  not  change  the  fact  that  they  are  in  reality  in- 
consistent with  each  other,  any  more  than  if  we  should 
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hold  that  black  is  white  or  that  day  is  night ;  the  fact 
would  still  remain  that  black  is  black,  and  not  white, 
and  that  day  is  day  and  not  night.  The  latter  holding 
would  be  just  as  logical  and  no  more  fallacious  than 
the  former  is ;  and  the  more  often  we  so  hold,  the  more 
often  we  will  err. 

I  respectfully  submit  that  the  slugging  case  sug- 
gested by  my  learned  associate  in  the  majority  opin- 
ion has  no  element  whatever  of  the  humanitarian  doc- 
trine in  it.  [After  this  case  went  into  the  hands  of 
the  printer  the  ^slugging  case  referred  to  was  elimi- 
nated from  the  majority  opinion,  but  it  cannot  be 
omitted  from  the  dissenting  opinion  without  recasting 
the  whole  of  it.]  Under  the  facts  there  supposed,  it 
would  be  a  clear  case  of  liability  under  the  common  law 
rule  of  negligence,  namely,  the  plain  negligence  of  the 
engineer,  and  the  want  of  negligence  on  the  part  of  the 
person  slugged  and  injured.  The  common  law  rulo 
fully  covers  that  case,  and  the  books  are  full  of  such 
cases,  none  of  them  holding,  even  before  the  dawn  of 
the  so-called  humanitarian  doctrine,  which  is  still  in 
its  swaddling  clothes,  that  one  person  could  lawfullj'' 
injure  another,  whenever  he  discovered  him  in  a  place 
of  danger,  even  though  Jie  had  no  right  to  be  there, 
and  where  the  former  had  no  right  to  expect  him.  Why ! 
Take  the  burglar  for  instance,  who  feloniously  enters 
your  house  and  is  discovered ;  you  have  no  legal  right 
to  shoot  him  down,  or  wilfully  or  negligently  injure 
him  solely  on  that  account.  All  the  law  will  justify 
you  in  doing  is  to  use  sufficient  force  to  protect  your 
life  and  property,  and  to  remove  him  from  your  prem- 
ises. When  you  go  beyond  that,  you  lay  yourself  amen- 
able to  the  law.  The  same  principle  is  announced  in 
the  case  of  State  v.  Parker,  96  Mo.  382.  There  Parker, 
the  wrongdoer,  who  brought  on  the  difficulty,  with  no 
felonious  intent  however,  repented  and  attempted  to 
withdraw  from  the  combat  he  had  brought  on,  but  be- 
ing hard  pressed  by  his  antagonist  it  became  necessary 
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to  save  his  own  life,  and  he  shot  and  killed  him.  Upon 
those  facts,  this  court  held  that  Parker  was  justified  in 
killing  Montgomery,  his  antagonist. 

Our  learned  Commissioner,  Mr.  Bbown,  was  coun- 
sel in  that  case,  and  induced  this  court  to  hold  anew 
in  this  State  that  old  and  familiar  rule  of  law.  That 
case  has  been  cited  with  approval,  by  this  court,  and 
by  the  appellate  courts  of  other  States,  as  frequently, 
if  not  more  so,  than  any  other  case  which  has  ever 
been  handed  down  by  this  court  during  its  entire  exist- 
ence. This  shows  that  the  humanitarian  rule  has  no 
place  whatever  in  the  supposed  slugging  case.  Such 
a  case  is  governed  by  the  common  law. 

The  consensus  of  all  the  authorities  is,  that  the 
humanitarian  or  last-chance  doctrine  has  no  existence 
except  where  the  plaintiff  is  guilty  of  negligence,  and 
he  has  thereby  placed  himself  in  a  danger- 
ous place;  but  notwithstanding  that  fact,  if  the  de- 
fendant actually  saw,  or  by  the  exercise  of  ordinary 
care  on  his  part,  could  have  seen  him  in  his  perilous 
position  in  time  to  have  averted  the  injury,  but  negli- 
gently failed  to  do  so,  then  he  would  be  liable  under 
that  rule,  but  not  under  the  common  law. 

I  also  dissent  from  the  cojiclusion  reached  by  the 
majority  opinion,  for  the  reason,  first,  that  the  undis- 
puted evidence  shows  that  the  plaintiff  was  guilty  of 
negligence  which  directly  contributed  to  his  injury, 
which  was  not  neutralized  by  the  humanitarian  rule. 
This  is  shown  by  the  statement  of  the  case  in  the  ma- 
jority opinion,  namely,  that  the  appellant's  train  had 
been  to  the  depot,  discharged  its  passengers,  and  was 
backing  out  from  there  empty,  across  Sixth  street, 
without  a  rear  end  pilot,  at  a  rate  of  speed  of  about 
five  miles  an  hour.  It  must  be  conceded  that  such  con- 
duct was  negligence. 

Now  as  to  the  conduct  of  the  respondent.  He  was 
driving  a  motor  car,  drawing  a  trailer,  loaded  with  pas- 
sengers, up  Sixth  street,  at  a  speed  of  about  three  miles 


Digitized  by 


Google 


VOL.  242,  APRIL  TERM,  1912.  613 

Clark  v.  Railroad. 

an  hour,  and  certainly  he  was  in  as  good  a  position  to 
view  the  appellant's  train  as  was  the  position  of  the 
employees  of  appellant  to  view  the  respondent  and  his 
ears.  That  wonld  have  been  true,  even  though  the  rear 
end  pilot  had  been  at  his  post  of  duty,  at  the  time  of 
the  collision.    Those  facts  are  indisputable. 

Now  concede  that  the  appellant  was  guilty  of  or- 
dinary negligence,  and  that  was  all  it  was  guilty  of, 
in  backing  its  train  over  Sixth  street  without  a  pilot, 
then  how  stands  the  case?  The  respondent  was  guilty 
of  negligence  in  not  caring  for  his  own  personal  safety, 
the  highest  of  all  duties,  and  that  of  his  passengers, 
who  were  in  his  care  and  keeping,  and  to  whom  he 
owed  the  highest  degree  of  care  known  to  the  law,  out- 
side of  self-preservation,  to  say  nothing  of  the  duty 
he  owed  to  the  appellant  and  its  property  and  em- 
ployees, which  was  unquestionably  as  high  in  degree  as 
the  duty  the  appellant  owed  to  the'  respondent. 

If  the  respondent  can  recover  under  those  facts, 
then  clearly  the  common  law  rule  of  negligence  has 
been  abrogated  or  suspended  by  the  unauthorized  ac- 
tion of  this  court. 

The  second  reason  I  have  for  dissenting  from  the 
majority  opinion  is,  that,  even  under  the  humane  rule, 
as  it  is  adopted  in  this  State,  the  evidence  does  not 
make  out  a  case  for  the  respondent.  The  record  shows 
that  the  appellant's  train  was  running  about  twice  as 
fast  as  was  the  car  of  the  respondent  and  that  each 
was  equally  capable  of  seeing  the  other.  Under  that 
state  of  facts,  it  does  not  arise  to  the  dignity  of  sound 
reason,  to  say  that  the  humanitarian  doctrine  applies, 
for  the  simple  reason  that,  if  the  appellant  could  have 
seen  the  respondent  in  time  to  have  averted  the  in- 
jury, it  is  also  equally  true  that  the  respondent  could 
have  seen  the  appellant  just  as  quickly;  also  if  the 
appellant  could  have  stopped  the  train,  which  weighed 
hundreds  of  tons,  going  twice  as  fast  as  respondent 
was  going,  in  time  to  have  prevented  the  injury,  then 
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it  is  equally  true,  that  the  respondent  could  have 
stopped  his  cars,  within  the  same  time.  Yet  it  is  se- 
riously contended  that  the  respondent  is  entitled  to  a 
recovery. 

Suppose  under  these  same  facts,  with  the  added 
one  that  the  rear  end  pilot  had  been  at  his  post  of  duty 
at  the  time  of  the  collision,  and  suppose  he,  instead  of 
the  respondent,  had  been  struck  and  injured  by  the 
motor  car,  would  he  not,  for  stronger  reasons  than 
those  advanced  in  favor  of  respondent,  have  been  en- 
titled to  recover  in  this  action?  The  mere  asking  of 
this  question  answers  it  in  the  aflBrmative. 

Then  by  what  manner  of  reasoning  can  it  be  logi- 
cally contended  that  the  respondent  is  entitled  to  a  re- 
covery in  this  case,  under  any  rule  of  law! 

It  is  not  an  answer  to  the  foregoing  observations 
to  say  that  common  law  negligence  and  negligence  un- 
der the  humanitarian  rule  are  both  negligence,  and 
for  that  reason  both  may  be  stated  in  the  same  count 
of  the  petition,  any  more  than  it  is  to  say  that  a  prom- 
issory note  and  a  contract  to  purchase  a  hundred  bush- 
els of  corn,  are  both  contracts,  and  for  that  reason  they 
may  both  be  stated  in  the  same  count. 

Both  arguments  are  obviously  fallacious,  and  nei- 
ther can  be  sustained  upon  good  rules  of  pleading. 

I  concede  that  the  two  classes  of  negligence  men- 
tioned, were  it  not  for  the  fact  that  they  are  incon- 
sistent with  each  other,  might  be  properly  joined  in 
the  same  petition,  but  would  have  to  be  stated  in  sep- 
arate counts,  just  as  the  note  and  the  contract  for  the 
purchase  of  corn  might  be  sued  upon  in  the  same  peti- 
tion, but  clearly  each  cause  would  have  to  be  st-ated  in 
separate  counts.  I  am,  therefore,  of  the  opinion  that 
the  judgment  should  be  reversed,  without  remanding 
the  cause. 
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THE  STATE  ex  rel.  MERCER  COUNTY,  C.  E.  MIN- 
TER,  JAMES  T.  ALLEY  and  WILLIAM  HORN 
V.  JOHN  P.  GORDON,  State  Auditor. 

In  Banc,  May  20,  1912. 

1.  COUNTY  BONDS:  Notice  of  Election:  Copy  of  Order.  A  copy 
of  the  order  of  the  county  court  ordering  an  election  to  author- 
ize the  issuance  of  bonds  to  build  a  courthouse,  the  order  itself 
embracing  all  the  recitals  required  to  be  inserted  In  the  notice 
and  being  verified  by  the  signature  of  the  presiding  Judge  and 
the  certificate  and  signature  of  tne  county  clerk,  and  published 
in  that  form,  is  a  sufficient  notice  o^  the  election. 

2.   :  :   Designation  of  Polling  Places.    A  notice  of 

a  county  election  to  authorize  the  issuance  of  bonds  is  not  insuf- 
ficient or  invalid  because  it  fails  to  designate  the  polling  places 
in  the  county  where  said  special  election  is  to  be  held.  The 
statute  requires  such  an  election  to  be  "held  and  conducted  in 
the  same  manner  .  .  .  in  all  respects  the  same  as  in  elec- 
tions for  State  and  county  officers,  as  far  as  the  law  in  relation 
thereto  are  applicable,"  and  the  general  statutes  do  not  require 
that  notice  shall  be  given  of  the  places  where  elections  are  to 
be  held.  All  persons  are  required  to  take  notice  of  public  stat- 
utes and  the  voters  of  the  county  are  compelled  to  know  that  the 
election  to  vote  courthouse  bonds  will  be  conducted  in  the  same 
manner  and  at  the  same  places  as  general  elections  have  hitherto 
been  conducted  in  the  county.  [Distinguishing  Martin  v.  Ben- 
nett, 139  Mo.  App.  237.] 

Mandamus.    Original  Proceeding. 
Writ  aixowed. 

Ira  B.  Hyde  &  Son  and  E.  M.  Barber  for  relators. 

(1)  The  notice  is  sufficient  according  to  the  spe- 
cial statute,  sec.  1261,  which  governs  that  question.  It 
is  evident  that  each  and  every  requirement  of  said 
statute  was  fully  met  to  the  letter,  and  it  certainly 
must  be  conceded  that  said  statute  does  not  require 
the  polling  places  to  be  designated  in  said  notice.  Such 
being  the  case,  notice  was  valid,  and  it  matters  not 
whether  said  statute  is  construed  as  mandatory  or  sim- 
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ply  directory,  for  the  reason  that  it  was  fully  com- 
plied with.  (2)  However,  it  is  urged  by  respondent 
that  section  1263,  providing  that  the  election  shall  be 
held  and  conducted  in  the  same  manner  as  in  elections 
for  State  and  county  officers;  that  certain  sections  of 
such  general  election  law,  namely,  sections  5804  and 
11676,  provide  that  each  township  may  be  divided  into 
as  many  election  precincts  by  the  county  court  as  said 
court  may  think  the  convenience  of  the  electors  re- 
quires; that  said  statutes  contemplate  the  designation 
of  the  election  precincts  or  polling  places  in  said  notice. 
While  it  is  difficult  to  see  that  these  statutes  have  any 
other  application  than  merely  prescribing  how  the  elec- 
tion shall  be  conducted  on  the  day  of  election,  yet,  if, 
considered  on  the  question  of  notice,  they  are  complied 
with,  for  the  notice  did  state  that  the  election  would 
be  held  in  Mercer  county,  whose  voting  precincts  or 
balloting  places  had  been  established  for  more  than 
twenty  years.  State  ex  rel.  v.  Bassett,  133  Mo.  App. 
366.  The  statute  prescribing  the  contents  of  the  no- 
tice does  not  require  the  place  to  be  stated,  but  does 
require  the  day  on  which  the  election  is  to  be  held.  (3) 
Section  1261  covers  the  entire  question  of  notice  in 
this  class  of  elections  and  is  exclusive,  the  rule  being 
that  where  a  statute  in  relation  to  special  proceedings 
is  complete  in  itself  and  covers  the  entire  subject,  it 
is  exclusive,  and  the  proceedings  under  it  are  governed 
solely  by  its  provisions.  The  notice  here  given  in  ev- 
ery respect  complied  with  requirements  of  sec.  1261. 
Ackerman  v.  Green,  201  .Mo.  244;  Baker  v.  Railroad, 
36  Mo.  543;  Carter  v.  Tindall,  28  Mo.  App.  319;  Schwo- 
erer  v.  Christophel,  64  Mo.  App.  81;  State  ex  rel.  v. 
City,  35  Utah,  25;  State  ex  rel.  v.  County,  114  Pac. 
(Utah)  522.  (4)  It  is  a  general  rule  that  when  the 
voters  have  had  an  opportunity  to  express  and  have 
fairly  expressed  their  will,  an  election  should  not  be 
held  invalid  for  mere  irregularities  which  in  no  way 
affect  the  result.    Sanders  v.  Lacks,  142  Mo.  255 ;  State 
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ex  rel.  v.  Roberts,  153  Mo.  112;  State  ex  rel.  v.  Swan- 
ger,  212  Mo.  472 ;  State  v.  Swearingen,  128  Mo.  App. 
613;  Bowers  v.  Smith,  111  Mo.  61. 

Elliott  W.  Major,  Attorney-General,  and  Charles 
G.  Revelle,  Assistant  Attorney-General,  for  respond- 
ent. 

This  being  a  special  election,  called  for  the  pur- 
pose of  incurring  an  indebtedness  in  excess  of  the  total 
income  and  revenue  of  such  county  provided  for  any 
one  year,  all  the  requirements  of  the  statutes  pertain- 
ing to  the  holding  of  such  election  must  be  strictly  com- 
plied with.  St.  Louis  v.  Epperson,  97  Mo.  300;  Post  v. 
County,  47  Fed.  282;  County  v.  Marcy,  97  U.  S.  96; 
Thomasville  v.  Light  Co.,  122  Ga.  399;  Williams  v. 
People,  132  HI.  574;  Railroad  v.  Bearss,  39  Ind.  598; 
Clarksdale  v.  Broaddus,  77  Miss.  667;  Hauswirth  v. 
Mueller,  25  Mont.  156;  State  v.  Babcock,  25  Neb.  500; 
Martin  v.  Bennett,  139  Mo.  App.  237 ;  Davis  v.  County, 
116  Ga.  491.  (2)  The  statute  prescribed  the  contents 
of  the  notice  of  election.  That  notice  shall  state  the 
place  where  the  election  will  be  held.  The  purpose  of 
this  provision  is  to  impart  information  to  the  electors, 
so  that  they  may  know  where  to  deposit  their  ballots 
and  thus  express  their  wishes  concerning  the  ques- 
tion whether  a  tax  shall  be  imposed  on  their  property. 
Whatever  may  be  the  rule  with  respect  to  the  election 
of  public  ofiScers,  we  are  satisfied  that  where  the  stat- 
ute prescribes  that  the  notice  of  an  election  for  the 
purpose  of  burdening  property  with  a  tax  shall  specify 
the  place  at  which  voters  may  vote,  the  provisions  are 
mandatory,  and  must  be  substantially  complied  with. 
No  requirement  of  the  election  law  is  more  important 
to  be  observed  than  that  where  the  election  is  to  be 
held.  Hilbum  v.  Railroad,  23  Mont.  247;  Johnstone 
V.  Robertson,  8  Ariz.  361;  People  v.  Gohcenour,  54  111. 
123;  Stephens  v.  People,  89  111.  337;  Hendersonville 
V.  Jordan,  63  S.  E.  (N.  C.)  167;  Barry  v.  Lauck,  5 
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Coldw.  (Tenn.)  588;  Knowles  v.  Yates,  31  Cal.  92;  Mel- 
vin's  Case,  68  Pa.  St.  338.  (3)  The  notice  of  election 
purporting  to  inform  the  voters  of  Mercer  county  of 
the  matters  to  be  voted  upon  was  not  such  a  notice  as 
is  contemplated  by  sec.  1261,  and  incorporating  the 
order  of  the  court  without  notifying  the  voters  that 
an  election  would  be  held  in  the  manner  prescribed  by 
such  order,  did  not  remedy  the  defect;  and  said  order, 
thus  incorporated,  in  said  purported  notice,  failed  to 
designate  the  election  precincts  and- the  polling  places 
therein.  Gaston  v.  Lampkin,  115  Mo.  20;  St.  Louis  v. 
Epperson,  97- Mo.  300. 

BROWN,  J.— Original  action  by  mandamus  in 
this  court  to  compel  respondent,  as  State  Auditor,  to 
register  county  bonds. 

On  the  3d  day  of  October,  1911,  a  special  election 
was  held  in  Mercer  county,  Missouri,  submitting  to  the 
qualified  voters  of  that  county  a  proposition  to  author- 
ize the  issue  of  $75,000  county  bonds  to  raise  money 
to  build  a  courthouse. 

At  said  election,  1474  votes  were  cast  for  and  369 
votes  against  the  issue  of  said  bonds.  More  than  two- 
thirds  of  the  qualified  votes  cast  in  said  election  being 
in  favor  of  said  issue,  the  county  court  declared  the 
proposition  carried,  issued  the  bonds  authorized  and 
attempted  to  have  the  same  registered  and  certified  by 
respondent  as  Auditor  of  the  State  of  Missouri.  Re- 
spondent having  refused  to  register  and  certify  said 
bonds,  this  action  was  instituted  on  April  22,  1912,  to 
compel  him  to  do  so. 

Respondent  has  filed  his  return  to  the  alternative 
writ  issued  herein  defending  his  action  in  refusing 
to  register, and  certify  said  bonds,  on  the  following 
grounds : 

1.  That  the  notice  of  election  to  authorize  the 
issue  of  said  bonds  as  published,  was  in  fact  no  notice 
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at  all,  because  it  was  only  a  copy  of  the  order  made 
by  the  county  court  requiring  notice  to  be  given. 

2.  That  the  notice  of  said  special  election  to  is- 
sue bonds  failed  to  comply  with  sections  1261  and  1263, 
Revised  Statutes  1909,  in  that  it  failed  to  designate 
the  polling  places  in  Mercer  county  where  said  special 
election  was  to  be  held. 

Respondent  also  attacks  the  notice  of  election  on 
other  grounds  which  he  does  not  urge  in  his  brief,  and 
which  we  do  not  find  worthy  of  special  mention  in 
this  opinion. 

The  relators  move  the  court  for  a  judgment  in 
their  favor  upon  the  pleadings. 

The  notice  of  the  special  election  to  authorize  the 
issue  of  bonds  is  in  fact  only  a  certified  copy  of  the 
order  made  by  the  county  court  of  Mercer  county 
ordering  a  special  election  to  be  held,  and  is  as  fol- 
lows : 

NOTICE  OP  ELECTION. 

Notice  is  hereby  given  that  at  the  regular  August  term  of 
the  county  court  of  Mercer  county,  Missouri,  held  at  Princeton, 
Missouri,  and  on  the  10th  day  of  August,  1911,  the  same  being 
the  fourth  day  of  said  term,  a  petition  of  Edd  Kauffman  and 
more  than  one  hundred  others  of  the  qualified  voters  cf  said 
county,  taxpayers  therein,  praying  for  an  election  to  authorize 
the  Incurring  of  an  indebtedness  for  the  purpose  of  building  a 
courthouse,  was  presented,  and  the  following  proceedings  were 
had,  to-wlt: 

Order  calling  special  election  to  authorize  the  issuance 
of  $75,000  bonds  for  the  purpose  of  building  a  courthouse. 

Now,  on  this  10th  day  of  August,  the  same  being  the  fourth 
day  of  the  regular  August  term  of  the  county  court  of  Mercer 
county,  Missouri,  comes  Edd  Kauffman  and  more  than  one  hun- 
dred of  the  qualified  voters  of  Mercer  county,  who  are  taxpayers 
therein,  and  present  to  the  court  their  petition  and  application, 
In  writing,  praying  for  a  special  election  to  authorize  the  incur- 
ring of  an  indebtedness  for  the  purpose  of  erecting  a  courthouse 
at  the  city  of  Princeton,  Missouri,  in  the  sum  of  not  exceeding 
$75,000,  and  to  issue  bonds  for  such  indebtedness  and  to  levy 
sufficient  taxes  to  pay  the  same,  and 

Whereas,  It  has  become  necessary  for  Mercer  county,  Mis- 
souri,  to   incur   an  indebtedness   for  the  purpose  of  building 
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a  courthouse  in  excess  of  the  total  Income  and  revenue  of  said 
county,  as  provided  for  in  any  one  year  as  limited  by  law. 

Now,  therefore.  It  is  hereby  ordered  that  a  special  election 
he  held  in  the  county  of  Mercer  and  State  of  Missouri  on  Tues- 
day, the  third  day  of  October,  1911,  for  the  purpose  of  author- 
izing the  Incurring  of  said  indebtedness;  the  Issuance  of  said 
bonds  and  the  levying  of  such  taxes,  and  that  at  ieast  twenty 
days'  notice  of  said  election  be  given  by  publication  in  the  Prince- 
ton Telegraph,  the  Princeton  Post  and  the  Mercer  Signal,  three 
several  newspapers  published  in  said  county  of  Mercer  and 
State  of  Missouri;  that  such  special  election  will  be  held  on 
Tuesday,  the  third  day  of  October,  1911;  that  the  amount  of  the 
Indebtedness  shall  be  the  sum  of  |75,000,  and  that  bonds  shall 
be  Issued  therefor. 

That  said  bonds  shall  run  for  a  term  of  fifteen  years,  with 
the  option  of  payment  at  any  time  after  five  years,  and  shall 
draw  interest  at  the  rate  of  five  per  cent  per  annum. 

That  the  tax  levy  of  Mercer  county,  Missouri,  be  increased 
fifteen  cents  on  the  one  hundred  dollars  valuation  to  pay  the 
Interest  and  provide  a  sinking  fund  to  retire  said  bonds. 

That  the  purpose  of  Incurring  the  said  Indebtedness  shall 
be  the  building  of  a  courthouse  in  Princeton,  Mercer  county, 
Missouri,  and  the  purpose  of  this  election  shall  be  to  authorize 
the  incurring  of  such  Indebtedness,  the  issuance  of  such  bonds 
and  the  levying  of  such  additional  taxes. 

C.  E.  MmxER,  Presiding  Judge. 

Attest:     Frank  Lowbt,  Clerk. 
State  of  Missouri,  County  of  Mercer,  as. 

I,  Frank  Lowry,  clerk  of  the  county  court  within  and  for 
said  county,  hereby  certify  the  above  and  foregoing  to  be  a  true 
copy  from  the  record  as  the  same  appears  in  my  office.  Witness 
my  hand  and  seal  of  my  said  office  at  Princeton,  Mo.,  this  15th 
day  of  August,  1911. 

(Seal)  Fbank  Lowbt,  Clerk. 

In  support  of  his  first  proposition,  respondent 
cites  the  cases  of  Gaston  v.  Lamkin,  115  Mo.  20,  and 
Railroad  v.  Apperson,  97  Mo.  300. 

The  cases  cited  do  not  touch  the  issue  we  are  now- 
called  upon  to  adjudicate;  hence  are  of  no  value  to  re- 
spondent in  this  cause. 

In  issuing  orders  of  publication  in  circuit  and 
probate  courts,  the  order  of  court  itself  becomes  the 
notice,  and  a  copy  thereof  verified  by  the  signature 
of  the  clerk  is  all  that  is  necessary  to  publish  in  order 
to  convey  notice  to  those  interested  in  the  pendency  of 
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a  civil  action.  The  order  of  notice  in  this  case  is 
'framed  in' the  usual  form  of  an  order  of  publication 
in  the  circuit  court,  and  we  are  unable  to  see  any  rea- 
son why  a  copy  of  such  order  duly  attested  and  pub- 
lished should  fail  to  convey  notice  to  the  voters  of 
Mercer  county  that  the  special  election  was  going  to  be 
held. 

We  think  the  method  adopted  by  the  county  court 
of  Mercer  county—embracing  in  the  order  for  election 
all  recitals  required  to  be  inserted  in  the  notice — and 
then  publishing  an  attested  copy  of  the  order,  is  a  com- 
pliance with  the  law,  and  is  a  safer  method  for  courts 
to  adopt  in  giving  the  notice  required  by  section  1261, 
supra,  than  to  delegate  to  the  clerk  the  task  of  prepar- 
ing the  form  of  notice  to  be  published. 

The  law,  section  1261,  supra,  simply  prescribes 
that  the  notice  shall  be  given,  but  does  not  direct  by 
whom  such  notice  shall  be  signed,  and  as  the  copy  of 
the  order  in  this  case  conforms  to  the  requirements  of 
the  law,  and  was  verified  by  the  signature  of  the  pre- 
siding judge  of  the  county  court  and  the  certificate  and 
signature  of  the  county  clerk,  the  first  contention  of 
respondent  must  be  overruled. 

Eespondent^s  contention,  that  the  notice  of 
the  special  election  was  void  because  it  failed  to  desig- 
nate the  polling  places  where  the  election  would  be 
held,  is  a  more  serious  proposition.  It  will  be  observed 
that  section  1261,  supra,  does  not  require  the  county 
court  or  the  clerk  thereof  to  give  notice  of  the  polling 
places  or  places  where  the  election  will  be  held,  and 
that  section  1263,  Revised  Statutes  1909,  provides  that 
said  special  election  **  shall  be  held  and  conducted  in 
the  same  manner,  and  the  returns  thereof  made  to  the 
county  clerk,  and  the  vote  counted,  in  all  respects  the 
same  as  in  elections  for  state  and  county  ofl5cers,  as 
far  as  the  laws  in  relation  thereto  are  applicable." 

To  sustain  his  contention  that  the  notice  of  a  spe- 
cial election  to  authorize  the  issue  of  courthouse  bonds 


Digitized  by 


Google 


622        SUPREME  COURT  OF  MISSOURI, 

state  ex  rel.  v.  Gordon. 

should  have  named  the  polling  places  where  the  elec- 
tion was  to  be  held,  respondent  cites  Martin  v.  Ben- 
nett, 139  Mo.  App.  237.  This  case  holds  that  the  no- 
tice of  an  annual  school  election  at  which  was  sub- 
mitted a  proposition  to  bond  a  school  district  to  build 
a  schoolhouse,  should  have  designated  the  place  where 
the  election  was  to  be  held.  This  decision  is  doubtless 
a  correct  construction  of  the  law  under  which  said 
school  election  was  held,  sections  9874  and  9779,  Re- 
vised Statutes  1899,  for  the  reason  that  those  sections 
prescribe  that  in  the  notice  of  such  school  elections, 
not  only  the  time,  but  the  place  where  the  election  is 
to  be  held,  must  be  specified..  However,  the  statute 
we  are  now  called  upon  to  construe  (sections  1261  and 
1263,  Revised  Statutes  1909)  does  not  require  the  no- 
tice of  special  elections  therein  provided  for  to  namp 
the  polling  places  where  such  elections  are  to  be  held ; 
and  therefore,  the  Martin  case,  supra,  is  not  a  prece- 
dent which  we  will  be  justified  in  following  in  this  case. 

Respondent  also  cites  the  case  of  McPike  v.  Pen, 
51  Mo.  63;  but  the  election  in  that  case  was  also  held 
pursuant  to  a  law  which  specifically  required  the  poll- 
ing places  to  be  designated  in  the  notice  of  election. 
[Laws  1870,  page  123.] 

Respondents  also  cite  and  rely  upon  Thomburg  v. 
School  District,  175  Mo.  12,  1.  c.  26;  but  the  only  point 
decided  in  that  case  is  that  the  record  of  a  school  board 
must  affirmatively  show  that  a  special  election  to  au- 
thorize the  issue  of  school  bonds  was  duly  ordered  by 
such  board— that  a  valid  notice  published  by  the  dis- 
trict clerk  will  not  cure  the  failure  of  the  board  to 
make  a  definite  and  proper  order  for  such  election. 

Numerous  decisions  of  the  appellate  courts  of 
other  States  are  relied  upon  by  respondent;  but  after 
diligent  examination  of  each  of  them,  we  find  they  are 
either  like  the  case  of  Martin  v.  Bennett,  supra,  based 
upon  statutes  entirely  different  from  the  one  now  in 
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judgment,  or  were  cited  because  they  contain  some 
obiter  favorable  to  the  contention  of  respondent. 

The  case  of  State  ex  rel.  v.  Salt  Lake  City,  35  Utah 
25,  is  a  very  good  authority  for  relators,  in  that  it 
declares  that  in  the  matter  of  giving  notice  of  a  special 
election  to  issue  bonds,  the  law  only  requires  a  sub- 
stantial compliance  with  the  statute.  The  law  in  that 
case  required  the  notice  of  election  to  designate  the 
place  where  the  election  was  to  be  held,  but  the  notice 
published  merely  recited  that  the  election  was  to  be 
held  in  the  city  of  Salt  Lake;  and  this  was  adjudged  to 
be  snfficient,  notwithstanding  it  failed  to  designate  the 
several  polling  places  in  said  city  where  the  voters 
should  cast  their  ballots. 

Neither  the  statute  under  consideration  (section 
1261,  supra),  nor  the  general  statutes  of  our  State,  pre- 
scribe or  direct  that  notice  shall  be  given  of  the  places 
where  elections  are  to  be  held ;  and  we  think  the  Legis- 
lature wisely  omitted  to  ordain  any  such  rigid  regula- 
tion. 

There  is  no  law  under  which  either  counties  or  cit- 
ies may  erect  or  maintain  permanent  polling  places. 
Neither  are  such  municipalities  provided  with  funds  to 
purchase  property  in  which  to  conduct  public  elections ; 
therefore,  the  election  machinery  must  be  exercised  at 
such  places  as  their  oflScers  are  able  to  rent  or  other- 
wise acquire  the  use  of.    [Sec.  5803,  R.  S.  1909.] 

If  it  were  obligatory  on  public  officers  to  give  no- 
tice of  the  identical  places  where  votes  were  to  be  cast 
in  each  polling  place  in  counties,  it  might  often  occur 
that  the  places  selected  would  be  either  burned  or 
otherwise  destroyed  between  the  date  of  giving  the  no- 
tice and  the  time  of  holding  the  election;  and  the  will 
of  the  people  would  be  subject  to  be  defeated  at  any 
election  that  might  be  held;  consequently,  the  law- 
makers did  not  deem  it  expedient  to  require  such  arbi- 
trary provisions  in  order  to  ascertain  the  will  of  the 
people  through  the  ballot  box. 
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It  is  rare  indeed  that  anyone  desiring  to  cast  a 
vote  in  a  special  election  has  any  difficulty  in  finding 
the  place  where  the  election  is  to  be  held.  Either  those 
urging  the  adoption  of  the  measure  submitted  or  those 
desiring  its  defeat,  will  take  such  an  interest  in  the  re- 
sult of  the  election  that  everyone  who  may  desire  to 
vote  thereat  will  have  no  difficulty  in  finding  the  place 
where  he  should  cast  his  ballot. 

As  we  understand  the  theory  of  respondent,  he 
contends  that  in  special  elections  held  for  any  pur- 
pose, all  provisions  of  the  election  law  governing  such 
special  elections  are  mandatory  and  must  be  observed 
with  the  utmost  strictness;  otherwise,  such  special 
elections  will  be  void.  Such  is  not  the  spirit  of  the  more 
modern  adjudications  on  that  subject.  The  law  con- 
templates that  everything  necessary  shall  be  done  to 
afford  the  voters  a  free  and  fair  opportunity  to  vote 
yes  or  no  on  the  proposition  submitted,  and  unless 
some  mandatory  statute  has  been  violated,  or  some- 
thing has  been  done  or  omitted  which  has  deprived 
the  voters  of  a  free  and  fair  expression  of  their  will, 
such  election  should  be  upheld.  [O'Laughlin  v.  Kirk- 
wood,  107  Mo.  App.  302 ;  State  v.  Swearingen,  128  Mo. 
App.  605.] 

All  persons  are  required  to  take  notice  of  public 
statutes,  and,  therefore;  the  voters  of  Mercer  county 
were  compelled  to  know  that  the  election  to  vote  court- 
house bonds  would  be  conducted  in  the  same  manner 
and  at  the  same  polling  places  as  general  elections  had 
theretofore  been  conducted  in  said  county.  [Sec.  1263, 
R.  S.  1909.] 

The  record  is  barren  of  even  an  intimation  that  any 
voter  in  said  county  failed  to  understand  where  he 
should  vote  or  was  deprived  of  his  right  to  vote  in  the 
special  election  by  reason  of  any  alleged  defect  or  am- 
biguity in  the  notice  of  election  as  published. 

We  find  that  the  notice  was  legally  sufficient  and 
published  in  conformity  with  the  law. 
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A  peremptory  writ  of  mandaniTis  should  issue  com- 
manding the  respondent  to  register  the  bonds  as  prayed 
in  relator's  i>etition.   It  is  so  ordered. 

All  concur,  except  Vailiant,  C.  J.,  absent. 


EMMA    DOERANCE,    Appellant,    v.    JOHN 
DOERANCE. 

In  Banc,  May  20,  1912. 

1.  AMENDED  PETITION:  Before  Answer  or  Demurrer.  A  plain- 
tiff has  the  right,  as  of  course,  to  file  an  amended  petition  at 
any  time  before  an  answer  or  a  demurrer  is  filed,  and  before 
the  return  day  of  summons  or  other  original  notice;  and  if  filed 
before  demurrer  it  supersedes  the  original  petition,  and  becomes 
the  only  pleading  to  which  thQ.demurrer  can  apply. 

2.  : :  Made  Part  of  Record:  Filing:  Nunc  Pro  Tunc 

Entry.  In  legal  contemplation  the  presentation  and  delivery  of 
an  amended  petition  to  the'  clerk  is  Its  filing,  which  dates  from 
its  reception  by  the  clerk  and  lodgment  in  his  office,  although 
his  indorsement  is  the  highest  legal  evidence  of  that  filing;  and 
that  indorsement,  being  merely  ministerial,  is  amendable;  and 
if  there  is  ample  evidence,  embracing  indorsements  by  the  clerk 
which  his  testimony  shows  mean  a  filing  on  a  certain  day,  to 
authorize  a  nunc  pro  tunc  record  entry  showing  a  filing  on  that 
day,  the  court's  conclusion^  directing  such  entry,  is  binding 
on  the  api)ellate  court;  and  that  filing  being  on  a  day  preceding 
the  filing  of  the  demurrer,  the  petition  to  be  considered  on  appeal 
from  an  order  sustaining  a  demurrer  to  the  petition,  is  the 
amended  petition. 

3.  JURISDICTION:  Constitutional  Question:  When  Question  Is 
Involved:  Validity  of  Divorce  Statute.  An  appeal  by  a  plain- 
tiff from  the  ruling  of  the  trial  court  sustaining  defendant's 
demurrer  to  her  petition,  which  sets  forth,  with  detail,  that  the 
judgment  by  which  defendant  obtained  a  divorce  from  her  was 
obtained  through  a  fraudulent  scheme,  by  which  the  court  was 
deceived  and  induced  by  false  affidavits  to  assume  jurisdiction 
of  a  cause  of  which  it  could  not  lawfully  take  judicial  cogni- 
zance, and  that  plaintiff  was,  by  the  false  swearing  and  imposi- 
tion upon  the  court  by  defendant,  wrongfully  and  wilfully  kept 
in  Ignorance  of  the  proceeding,  and  from  having  any  opportunity 
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to  appear  and  defend,  until  the  defendant  bad  obtained  a  final 
judgment  of  divorce  against  ber  and  the  term  had  elapsed  at 
which  it  was  entered,  and  asserting  that  such  judgment  so 
obtained  dees  not  constitute  due  process  of  law  within  the  mean- 
ing of  the  State  and  Federal  Constitutions  and  for  this  reason 
plaintiff  had  the  constitutional  right  to  have  it  annulled,  and 
that  if  section  2932,  Revised  Statutes  1909,  be  so  construed  and 
enforced  as  to  protect  and  uphold  it  and  to  prevent  Its  vacation, 
then  said  statute  operates  to  deprive  her  of  her  property  and 
rights  without  due  process  of  law,  and  deprives  and  denies  to 
her  the  equal  protection  of  the  laws,  in  contravention  of  the 
14th  Amendment,  and  of  section  30  of  article  2  of  the  Constitu- 
tion of  Missouri,  is  to  the  Supreme  Court,  because  it  involves 
the  construction  of  the  said  constitutional  provisions. 

4.  :  :  What  Construction  Means.  The  Constitu- 
tion of  Missouri  provides  that  the  Supreme  Court  shall  have 
exclusive  jurisdiction  "in  cases  involving  the  construction  of 
the  Constitution  of  the  United  States,  or  of  this  State";  and  con- 
struction signifies  determining  the  meaning  and  proper  effect  of 
language  by  a  consideration  of  the  subject-matter  and  attendant 
circumstances  in  connection  with  the  words  employed.  Con- 
struction does  not  stop  witTl  interpretation,  but  applies  the 
language  as  Interpreted  to  both  the  subject-matter  and  the 
attendant  circumstances.  Jurisdiction  Is  not  defeated  because 
on  examination  it  is  found  the  statute  Is  not  unconstitutional; 
if  the  claim  Is  that  the  statute  which  stands  In  the  way  of  plain- 
tiff's suit  is  unconstitutional,  and  that  claim  is  real,  and  not 
merely  colorable  or  fictitious,  the  question  of  its  constitutionality 
is  so  lodged  in  the  case  as  to  give  the  Supreme  Court  jurisdic- 
tion of  the  appeal. 

5.  :  :  Divorce:  Involves  Property  Rights.  A  mari- 
tal relation  involves  a  property  or  contract  right,  and  Is  pro- 
tected by  those  provisions  of  the  Constitution  declaring  that  no 
I>erson  shall  be  deprived  of  life,  liberty  or  property  without 
due  process  of  law,  and  It  is  within  the  province  of  the  courts 
to  say  whether  a  statute  inhibiting  any  Interference  with  a 
judgment  for  divorce  after  the  adjournment  of  the  term  at  which 
It  was  obtained,  however  flagrant  the  fraud  upon  the  court  by 
which  it  was  obtained,  conflicts  with  those  constitutional  pro- 
visions. 

6.  :  :  :  :   Due  Process  of  Law.    A 

judgment  concocted  In  fraud,  rendered  in  a  case  In  which  the 
court  Is  Induced  to  take  jurisdiction  by  the  perjury  of  the 
plaintiff,  without  any  notice  to  a  defendant  who  was  entitled  to 
notice,  and  founded  en  a  claim  entirely  fictitious.  Is  not  due 
process  of  law;  and  a  statute  which  deprives  the  defendant  of 
relief  and  every  possible  remedy  against  such  a  judgment  is  not 
due  process  of  law. 
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7.  :  :  :  :  :  What  Is:  Pur- 
pose of  Constitutional  Provisions.  Due  process  of  law  Is  law 
which  hears  before  it  condemns;  which  proceeds  upon  inquiry, 
and  condemns  only  after  trial.  The  constitutioDal  provisions 
guaranteeing  due  process  of  law  were  intended  to  secure  the 
individual  from  the  arbitrary  exercise  of  the  powers  of  govern- 
ment unrestrained  by  the  established  principles  of  private  right 
and   distributive  Justice. 

8.  DIVORCE:  Obtained  by  Fraud  on  Court:  Review:  Sec.  2381, 
R.  8.  1909:  Inapplicable  Statute.  Notwithstanding  the  stat- 
ute (Sec.  2381,  R.  S.  1909)  declaring  that  '*no  petition  for  review 
of  any  judgment  for  divorce^  rendered  in  any  case  arising  under 
this  article,  shall  be  allowed,  any  law  or  statute  to  the  contrary 
notwithstanding,"  a  suit  may  be  maintained,  in  the  court  in 
which  it  was  rendered,  to  set  aside  and  annul  a  Judgment  for 
divorce  obtained  upon  a  fictitious  cause  of  action,  in  a  county 
other  than  that  In  which  the  pJaintifF  or  defendant  (resident  of 
the  State)  resided,  upon  notice  by  publication  obtained  upon 
plaintifTs  affidavit  stating  that  the  facts  authorizing  such  publi- 
cation existed,  which  statement  was  knowingly  false,  and  with- 
out appearance  or  knowledge  of  the  proceeding  by  defendant. 
A  judgment  so  obtained  is  a  fraud  on  the  court  and  defendant, 
and  as  between  the  plaintiff  and  defendant  will  be  held  to  be 
null  and  void  In  a  court  of  equity,  nor  does  the  statute  inhibit 
a  suit  in  equity  to  set  it  aside. 

9.  :  Not  Subject  to  Review:  Statute  Inapplicable  to  Judg- 
ment Obtained  by  Fraud.  Section  2381,  Revised  Statutes  1909, 
"declaring  that  no  petition  for  review  of  any  judgment  for 
divorce,  rendered  In  any  case  arising  under  this  article,  shall 
be  allowed,  any  law  or  statute  to  the  contrary  notwithstanding," 
is  in  pari  materia  with  the  other  statutes  enacted  at  the  samn 
term  of  the  Legislature  relating  to  petitions  for  the  review  of 
judgments  for  irregularities  and  found  in  the  general  code,  and 
is  an  exception  to  those  statutes  and  applies  only  to  petitions 
for  review  of  judgments  rendered  on  constructive  notice  when 
filed  in  the  original  cause,  and  does  not  inhibit  a  separate  suit 
in  a  court  of  equity  to  set  aside  a  Judgment  for  divorce  obtained 
by  fraud  upon  the  court  and  the  defendant  therein.  [Overrul- 
ing Salisbury  v.  Salisbury,  92  Mo.  683,  so  far  as  it  conflicts  with 
this  holding.] 

Per  WOODSON,  J.,  dissenting.  - 

1.  DIVORCE:  Jurisdiction:  Plaintiff  not  Resident,  of  County.  A 
circuit  court  is  a  court  of  general  Jurisdiction;  and  when  a 
plaintiff,  a  resident  of  one  county,  brought  suit  for  divorce 
against  his  wife  in  the  circuit  court  of  another  county,  he 
voluntarily  submitted  himself  to  the  jurisdiction  of  that  court, 
and  the  question  of  his  residence  in  the  latter  county  Is  con- 
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eluded  by  the  decree  of  divorce  rendered  by  the  circuit  court 
therein,  and  that  decree  is  not  void  on  the  ground  that  he  was 
a  resident  of  another  county,  but  at  most  only  voidable  on  that 
ground. 


:  :  Over  Defendant:  By  Publication:  Collateral 

Attack.  The  circuit  court  acquires  jurisdiction  over  the  person 
of  a  defendant  in  a  divorce  suit  duly  notified  by  publication  of 
its  institution  in  the  manner  prescribed  by  statute,  whether  or 
not  the  affidavit  in  support  of  the  petition,  to  the  effect  that  the 
defendant  had  absconded  and  had  concealed  herself  and  her 
whereabouts  was  unknbwn,  were  true  or  false;  and  the  judgment 
reuderod  in  pursuance  of  said  pdblication  is  not  void,  and  cannot 
be  set  t  'lide  in  a  collateral  proceeding. 


3.  :  :  Order  c^  Publication:  Judgment  Only  Void- 
able. An  order  of  publication,  made  upon  an  affidavit  sufficient 
under  the  statute  authorizing  it  and  published  in  the  manner 
prescribed  by  the  statute^  though  that  affidavit  be  false,  la  not 
void,  but  legal  process,  and  valid  for  the  purpose  of  bringing 
defendant  into  court,  whether  or  not  she  has  any  knowledge 
of  it;  and  a  judgment  rendered  in  pursuance  of  said  construct- 
ive notice  is  not  void,  but  only  voidable,  and  cannot  be  set  aside 
for  fraud  aliunde  the  record. 

4.   :   Setting   Aside   Decree   by   Equity.     The  Legislature 

enacted  sections  13  and  14,  chapter  55,  page  666,  R.  S.  1856, 
entitled  ''Divorce  and  Alimony/'  now  Sees.  23S0  and  2381,  R.  S. 
1909,  declaring  that  "no  petition  for  review  of  any  judgment 
for  divorce  shall  be  allowed,  any  law  or  statute  notwithstand- 
ing," and  that  "no  final  judgment"  for  divorce  "shall  be  re- 
viewed, annulled  or  modified,  in  the  Supreme  or  any  other  court, 
by  appeal  or  writ  of  error,  unless  such  appeal  shall  have  been 
granted  during  the  term  ...  or  such  writ  shall  have  issued 
within  sixty  days  after  the  judgment  was  rendered,"  for  the 
purpose  of  correcting  the  wrong  wrought  by  the  decision  In 
Smith  V.  Smith,  20  Mo.  166,  in  which  it  was  held  that  sections 
1,  2,  3  and  4,  article  6,  chapter  137»  page  851,  Revised  Statutes 
1845,  entitled  "Practice  in  Chancery,"  made  possible  a  review 
of  a  judgment  in  a  divorce  case  by  a  motion  or  petition  for 
review  filed  therein  after  the  adjournment  of  the  term.  The 
evident  purpose  of  those  two  sections  was  to  forever  preclude 
the  setting  aside  of  a  decree  for  divorce,  rendered  by  the  circuit 
court,  after  jurisdiction  had  been  acquired  in  the  manner  pre- 
scribed by  statute,  whether  obtained  by  false  allegations  and 
testimony  as  to  the  residence  of  plaintiff  or  a  false  affidavit  as  to 
defendant's  residence,  or  any  other  fraud  dehors  the  face  of  the 
record,  unless  defendant  moved  to  have  it  reviewed  either  dur- 
ing the  term  or  within  sixty  days  after  it  was  rendered.  The 
said  section   2381  excludes  any  suit  in  equity  to  set  aside  a 
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divorce  decree  obtained  by  fraud  except  fraud  on  the  face  of 
the  record.  Such  a  suit  In  equity,  where  the  court  has  obtained 
Jurisdiction  in  the  manner  prescribed  by  statute,  is  clearly  a 
"petition  for  review,"  and  to  allow  it  would  be  to  write  an  excep- 
tion into  the  statute  which  the  Legislature  clearly  never 
Intended  to  make,  its  Intention  being  to  prohibit  courts  from 
entertaining  petitions  for  review  based  on  any  ground  after  the 
lapse  of  the  term  at  which  the  decree  was  rendered,  unless  an 
appeal  Is  taken  during  the  term  or  within  sixty  days  after  judg- 
ment, except  that  a  court  of  equity  may  at  any  time  set  aside 
a  decree  where  the  record  on  its  face  shows  the  court  had  no 
Jurisdiction  over  the  case. 

Appeal  from  St.  Louis  City  Circuit  Court.— if om.  R, 
M.  Foster,  Judge. 

Reversed  and  bemanded. 

Loomis    C.    Johnson,   Horace    H.    Blanton    and 
Joseph  Wheless  for  appellant. 

The  court  erred  in  sustaining  defendant's  de- 
murrer to  plaintiff's  amended  petition.  (1)  The  al- 
legation in  the  petition  filed  in  the  circuit  court  of  the 
city  of  St.  Louis  by  John  Dorrance  for  divorce,  and 
supported  by  his  aflBdavit  that  he  was  a  resident  of 
St.  Louis,  was  false  (he  being  a  resident  of  Chariton 
county,  Missouri)  and  fraudulently  made  for  the  pur- 
pose of  inducing  the  court  to  assume  jurisdiction  of 
that  cause ;  and  a  court  of  equity  has  inherent  power  to 
set  aside  such  a  judgment.  Sec.  2371,  R.  S.  1909; 
Lagerholm  v.  Lagerholm,  133  Mo.  App.  306;  Stansbury 
V.  Stansbury,  118  Mo.  App.  427;  Hinkle  v.  Lovelace, 
204  Mo.  208;  Irvine  v.  Leyh,  102  Mo.  129;  Smith  v. 
Lewis,  77  Mo.  270;  Murphy  v.  De  France,  101  Mo.  151 ; 
Wonderly  v.  County,  150  Mo.  650;  Dunlap  v.  Steere, 
16  L.  R.  A.  361;  V.  S.  v.  Throckmorton,  98  U.  S.  61. 
(2)  The  affidavit  made  by  John  Dorrance  to  the 
petition  filed  in  the  circuit  court  of  St.  Louis  for  di- 
vorce, that  his  wife,  Emma  Dorrance,  had  absented  her- 
self from  her  usual  place  of  abode  in  this  State,  and 
that  she  had  concealed  herself,  so  that  the  ordinary 
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process  of  law  could  not  be  served  upon  her  in  this 
State,  was  false  and  was  a  fraud  practiced  upon  the 
court  to  induce  it  to  acquire  and  assume  jurisdiction 
of  the  person  of  Emma  Dorrance,  defendant  in  that 
cause;  and  for  this  reason  service  by  publication  and 
the  judgment  rendered  thereon  are  void.  Fitzpatrick  v. 
Stevens,  114  Mo.  App.  501 ;  Williams  v.  Gerber,  75  Mo. 
App.  30;  Perry  v.  Alford,  5  Mo.  503;  Bank  v.  Ward,  45 
Mo.  311;  Dorn  v.  Parsons,  56  Mo.  602;  Million  v.  Ohn- 
sorg,  10  Mo.  App.  437;  Bick  v.  Tanzey,  181  Mo.  524; 
Burnett  v.  McCluey,  78  Mo.  689;  Hargadine  v.  Van 
Horn,  72  Mo.  370;  Wonderly  v.  County,  150  Mo.  635; 
Howard  v.  Scott,  225  Mo.  685.  (3)  Fraud  practiced 
upon  the  court  in  acquiring  jurisdiction  of  the  sub- 
ject-matter or  of  the  person  is  universally  held  to 
constitute  sufficient  reason  for  setting  aside  and  annull- 
ing a  judgment  obtained  thereby.  Howard  v.  Scott, 
225  Mo.  685;  Wonderly  v.  County,  150  Mo.  635;  Mc- 
Dermot  v.  Gray,  198  Mo.  281 ;  Hamilton  v.  McLean,  139 
Mo.  678 ;  Bates  v.  Hamilton,  144  Mo.  11 ;  Stave  Co.  v. 
County,  121  Mo.  630;  Irvine  v.  Leyh,  102  Mo.  206; 
Eichardson  v.  Stowe,  102  Mo.  43;  Murphy  v.  De  France, 
101  Mo.  157;  Bradley  v.  Welsh,  100  Mo.  268;  McClana- 
han  V.  West.  100  Mo.  320;  Payne  v.  O'Shea,  84  Mo.  138 ; 
Mayberry  v.  McClung,  51  Mo.  256;  Downing  v.  Still, 
43  Mo.  309;  Harris  v.  Sanders,  38  Mo.  421;  Smoot  v. 
Judd,  161  Mo.  686;  Fitzpatrick  v.  Stevens,  114  Mo. 
App.  497;  Tapana  v.  Shaflfrey,  97  Mo.  App.  345;  17 
Am.  &  Eng.  Ency.  Law  (2  Ed.),  pp.  825-828;  State 
ex  rel.  v.  Bradley,  193  Mo.  42;  Edson  v.  Edson,  108 
Mass.  590;  Johnson  v.  Coleman,  23  Wis.  452;  Adams  v. 
Adams,  51  N.  H.  399.  (4)  Sees.  2380  and  2381  do 
not  apply  to  a  judgment  or  decree  of  divorce  concocted 
in  fraud  or  to  cases  where  there  has  been  no  service 
on  the  defendant.  There  is  no  difference  in  principle 
between  a  proceeding  to  set  aside  a  decree  of  divorce 
obtained  by  fraud  or  any  other  judgment  or  decree. 
Irvine  v.  Leyh,  102  Mo.  209;  Cole  v.  Cole,  3  Mo.  App. 
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571;  Richardson  v.  Stowe,  102  Mo.  33;  Nave  v.  Nave, 
28  Mo.  App.  515;  Eine  v.  Hodgson,  9  Oh.  Dec.  Rep. 
275;  Stewart  v.  Stewart,  141  S.  W.  (Ark.)  193;  Earl  v. 
Earl,  91  Ind.  27;  Caswell  v.  Caswell,  120  111.  377;  Sloan 
V.  Sloan,  102  111.  581 ;  Evans  v.  Woodsworth,  213  111. 
407;  Fritz  v.  Fritz,  6  Oh.  (N.  P.)  258;  Edson  v.  Edson, 
108  Mass.  591;  Zeitlin  v.  Zeitlin,  202  Mass.  205;  Brown 
V.  Grove,  116  Ind.  84;  Willman  v.  Willman,  57  Ind.  500; 
Daniels  v.  Benedict,  50  Fed.  347;  Cheney  v.  Bryan,  15 
Lea,  589;  Newcomb  v.  Newcomb,  13  Bush,  544;  Clay- 
ton V.  Clayton,  4  Colo.  410;  Cheely  v.  Cheely,  110  U.  S. 
701 ;  Stanton  v.  Crosby,  9  Hun,  370;  Peterson  v.  Peter- 
son, 6  W.  N.  C.  449;  Ins.  Co.'s  App.,  93  Pa.  242;  Smith 
V.  Smith,  3  Phila.  489;  Boyd's  App.,  38  Pa.  241;  John- 
son V.  Coleman,  23  Wis.  452;  Everett  v.  Everett,  60 
Wis.  200.  (a)  The  decisions  of  this  court  in  the  case 
of  Salisbury  v.  Salisbury,  92  Mo.  683,  and  of  the  St. 
Louis  Court  of  Appeals  in  Childs  v.  Childs,  11  Mo. 
App.  395,  are  not  applicable  to  this  case.  In  neither  of 
these  cases  was  the  jurisdiction  of  the  court  render- 
ing the  decree  questioned.  As  is  shown  by  the  peti- 
tion in  the  case  at  bar,  and  admitted  by  the  demurrer, 
the  lower  court  in  the  divorce  suit  of  Dorrance  v.  Dor- 
rance had  jurisdiction  over  the  person  of  neither  of 
the  parties  thereto,  and  hence  could  not  have  had  jur- 
isdiction to  render  a  decree  therein.  Its  decree  was 
therefore  coram  non  judice  and  void.  Cole  v.  Cole, 
3  Mo.  App.  571;  Mansfield  v.  Mansfield,  26  Mo.  165; 
Irvine  v.  Leyh,  102  Mo.  209.  (b)  The  extreme  doc- 
trine enunciated  in  the  Salisbury  case  and  the  strict 
construction  of  sec.  2381,  Revised  Statutes  1909,  there- 
in upheld,  has  been  distinctly  modified,  if  not  indeed 
overruled,  by  a  later  decision  of  this  court.  Kichard- 
son  V.  Stowe,  102  Mo.  43.  (c)  The  doctrine  enunciated 
in  the  cases  of  Parrish  v.  Parrish,  9  Oh.  St.  534,  and 
Greene  v.  Greene  2  Gray,  361,  cited  and  to  an  extent  re- 
lied upon  in  support  of  the  decision  of  this  court  in  the 
Salisbury  case,  has  been  repudiated  or  at  least  greatly 
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modified  and  restricted  by  the  Supreme  Courts  of 
Ohio  and  Massachusetts,  respectively.  Rine  v.  Hodg- 
son, 9  Oh.  Dec.  Rep.  275;  Fritz  v.  Fritz,  6  Oh.  (N.  P.) 
258;  Edson  v.  Edson,  106  Mass.  591;  Zeitlin  v.  Zeitlin, 
202  Mass.  205.  (5)  If  sees.  2380  and  2381  are  con- 
strued to  preclude  a  proceeding  to  set  aside  a  decree  of 
divorce  obtained  without  service,  or  concocted  in  or 
procured  by  fraud,  appellant  is  deprived  of  her  prop- 
erty rights  as  the  wife  of  respondent  without  due  pro- 
cess of  law,  and  said  sections  are  therefore  in  contra- 
vention of  the  Fourteenth  Amendment  of  the  Constitu- 
tion of  the  United  States  and  of  sec.  30  of  article  2  of 
the  Missouri  Constitution.  Hunt  v.  Searcy,  107  Mo.  158 ; 
Roth  V.  Gabbert,  123  Mo.  29;  Hennig  v.  Staed,  138  Mo. 
434;  State  v,  Loomis,  115  Mo.  312;  Jones  v.  Yore,  142 
Mo.  38;  State  v.  Julow,  129  Mo.  174;  Scott  v.  McNeal, 
154  U.  S.  34 ;  Virginia  v.  Rives,  100  U.  S.  318 ;  Pennoyer 
V.  Neff,  95  U.  S.  727;  Simon  v.  Craft,  182  U.  S.  427. 
(6)  The  petition  alleges  that  the  notice  pubished  un- 
der the  order  of  publication  failed  to  set  out  and  state 
the  causes  of  action  or  grounds  of  divorce.  It  therefore 
appears,  and  is  admitted  under  the  demurrer,  that  the 
circuit  court  failed  to  gain  jurisdiction  over  the  defend- 
ant. '*  A  notice  which  falls  short  in  any  essential  parti- 
cular of  apprising  the  defendant  of  the  object  and  gen- 
eral nature  of  the  suit  commenced  will  not  be  sufficient 
to  authorize  a  judgment  against  him.'*  Bobb  v.  Wood- 
word,  42  Mo.  489 ;  McKelvey  v.  Wonderly,  26  Mo.  App. 
632;  Wimingham  y.  Trueblood,  149  Mo.  585;  Lumber 
Co.  V.  Schuler,  49  Mo.  App.  96;  Cloud  v.  Inhabitants, 
86  Mo.  366;  Lonkey  v.  Mining  Co.,  17  L.  R.  A.  352. 
Defendant  not  having  been  summoned  in  accordance 
with  the  statutory  provisions  by  the  decree  in  the 
divorce  case,  has  been  denied  her  day  in  court.  There- 
fore, if  the  provisions  of  sections  2380  and  2381  are 
held  to  preclude  action  in  this  case,  they  are  uncon- 
stitutional as  depriving  the  defendant  of  her  property 
without  due  process  of  law,  in  contravention  of  the 
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terms  of  the  Fourteenth  Amendment  to  the  Federal 
Constitution  and  of  section  30,  article  2  of  the  State 
Constitution.  Cloud  v.  Lihabitants,  86  Mo.  366 ;  Rail- 
road V.  Schidt,  44  L.  Ed.  747;  Scott  v.  McNeal,  38  L. 
Ed.  901;  Pryor  v.  Downey,  50  Cal.  388;  Talpin  v.  Page, 
21 L.  Ed.  96. 

G.  Orrick  Bishop,  Chilton  Atkinson  and  Bates, 
Blodgett,  Williams  <&  Davis  for  respondent 

(1)  The  Missouri  decisions  settle  every  proposi- 
tion urged  by  the  appellant.  Smith  v.  Smith,  20  Mo. 
170;  DeGraw  v.  DeGraw,  7  Mo.  App.  131;  Childs  v. 
Childs,  11  Mo.  App.  395;  Salisbury  v.  Salisbury,  92  Mo. 
683;  Nave  v.  Nave,  28  Mo.  App.  505;  Hansford  v.  Hans- 
ford, 34  Mo.  App.  262;  Richardson  v.  Stowe,  102  Mo. 
44;  Smith  v.  Smith,  48  Mo.  App.  612;  Cole  v.  Cole,  89 
Mo.  App.  231.  (2)  The  order  of  publication  was  suf- 
ficient. McDermott  v.  Gray,  198  Mo.  283.  (3)  The 
wrong  remedy  has  been  chosen.  2  Bishop  on  Mar.  and 
Div.,  sec.  556;  DeGraw  v.  DeGraw,  7  Mo.  App.  126. 
(4)  The  point  as  to  jurisdiction  is  included  in  and 
concluded  by  the  judgment.  Hansford  v.  Hansford,  34 
Mo.  App.  270;  Springfield  v.  Whitlock,  34  Mo.  App. 
648.  (5)  Section  2381,  Revised  Statutes  1909,  is  con- 
stitutional and  valid.  Parrish  v.  Parrish,  9  Ohio  St. 
534;  Tappin  v.  Tappin,  6  Ohio  St.  64.  (6)  Section 
2381,  Revised  Statutes  1909,  applies  to  and  bars  the 
plaintiff  in  this  case.  Salisbury  v.  Salisbury,  92  Mo. 
683 ;  Childs  v.  Childs,  11  Mo.  App.  395 ;  Nave  v.  Nave,  28 
Mo.  App.  505 ;  Hansford  v.  Hansford,  34  Mo.  App.  262 ; 
Richardson  v.  Stowe,  102  Mo.  44;  Smith  v.  Smith,  48 
Mo.  App.  612;  Cole  v.  Cole,  89  Mo.  App.  231;  Smith  v. 
Smith,  20  Mo.  170;  McGraw  v.  McGraw,  7  Mo.  App. 
131.  (7)  The  Constitution  does  not  prohibit  the  Legis- 
lature from  denying  review  or  question  of  a  decision 
of  the  court  by  proceeding  in  equity  or  otherwise.  State 
V.  Loomis,  115  Mo.  312;  Railroad  v.  Lowder,  138  Mo. 
533;  Johnson  v.  Railroad,  141  U.  S.  611;  Stevens  v. 
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Delavaulx,  166  Mo.  20;  Sprekles  v.  Refining  Co.,  117 
Cal.  377;  Pittsburg  v.  Backus,  154  U.  S.  426.  (8) 
Divorce  is  a  purely  statutory  proceeding  and  subject 
to  statutory  regulation.  In  re  Kinsolving,  135  Mo.  App. 
640;Sliarpv.  Sharp,  134  Mo.  App.  280.  (9)  The  rules 
governing  cases  involving  property  rights  are  not  ap- 
plicable to  divorce  cases.  Hinckle  v.  Lovelace,  204  Mo. 
223 ;  Mangels  v.  Mangels,  6  Mo.  App.  484.  (10)  Mar- 
riage is  far  more  than  a  civil  contract — it  is  a  status, 
an  institution.  The  Legislature  of  every  State  has 
the  constitutional  power  to  regulate  the  foi-mation  and 
dissolution  of  the  marriage  relation,  so  far  as  regards 
its  own  citizens.  Haddock  v.  Haddock,  201  U.  S.  569; 
Maynard  v.  Hill,  125  U.  S.  190;  10  Am.  &  Eng.  Ency. 
Law  (2  Ed.),  p.  145;  RandaU  v.  Krieger,  23  Wall.  148; 
Chouteau  v.  Railroad,  122  Mo.  394;  Gould  v.  Crow,  57 
Mo.  200;  Johnson  v.  Johnson,  45  Mo.  599;  Adams  v. 
Palmer,  51  Me.  481;  Tiffany  on  Domestic  Relations 
(2  Ed.),  p.  7;  Wade  v.  Kalbfleisch,  58  N.  Y.  284;  Mc- 
Guire  v.  McGuire,  7  Dana  (Ky.)  183;  Spencer  on 
Domestic  Relations,  p.  33;  Bishop  on  Marriage,  Div. 
and  Sep.  (1891),  sec.  13.  (11)  Even  if  the  marriage 
relation  be  denominated  a  civil  contract,  still  the  Leg- 
islature has  power  to  regulate  all  marriages  occurring 
subsequent  to  the  time  of  the  enactment  of  regulating 
statutes.  Authorities  supra.  (12)  A  suit  of  divorce 
is  one  in  rem  or  quasi  in  rem,  and  where  the  court  has 
jurisdiction,  a  decree  of  divorce  is  binding  on  all  the 
world.  Gould  v.  Crow,  57  Mo.  200;  McDermott  v. 
Gray,  198  Mo.  283.  (13)  Publication  of  notice  was 
sufficient  without  setting  out  the  grounds  for  divorce 
as  stated  in  the  petition.  Friedman  v.  Thompson,  53 
Mo.  189 ;  Sloan  v.  Forse,  11  Mo.  29 ;  Adams  v.  Cowles, 
95  Mo.  506.  (14)  The  question  as  to  whether  the  de- 
fendant in  a  divorce  suit  had  concealed  herself  so  that 
ordinary  process  of  law  could  not  be  served  upon  her, 
so  as  to  justify  publication  of  notice  to  her,  and  the 
question  whether  the  plaintiff  was  a  resident  of  the  city 
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of  St.  Louis  can  no  more  be  raised  in  this  proceed- 
ing than  can  any  other  question  passed  upon  by  the 
court  in  that  divorce  suit,  and  there  is  no  distinction 
in  this  regard  between  cases  where  jurisdiction  of  the 
person  was  acquired  by  personal  service  and  those 
where  it  was  acquired  by  publication  of  notice.  The 
court  has  jurisdiction  in  both  cases  and  its  judgments, 
except  as  otherwise  provided  by  statute,  are  equally 
binding.  Payne  v.  Lott,  90  Mo.  676;  State  ex  rel.  v. 
Clarkson,  88  Mo.  App.  559;  Jonea  v.  DriscoU,  94  Mo. 
199;  Cowdy  v.  Wamball,  110  Mo.  284;  Polk  v.  Blair, 
105  Mo.  93;  Dowell  v.  Applegate,  152  U.  S.  340. 

BROWN,  C.-- There  are  two  appeals  in  this  case. 
The  plaintiff  appeals  from  the  final  judgment  of  the 
circuit  court  dismissing  her  petition  upon  her  refusal 
to  plead  further  after  a  general  demurrer  had  been 
sustained.  The  defendant  afterwards  appealed,  dur- 
ing the  pendency  of  the  case  in  this  court,  from  an 
order  of  the  trial  court  entering  upon  its  records  a 
statement  mine  pro  tunc  in  said  cause  as  follows: 
'*  Amended  petition  filed  May  17,  1907." 

The  second  appeal  being  for  the  purpose  of  en- 
abling the  court  to  judge  of  the  true  state  of  tlio  record, 
it  is  plain  that  they  should  both  be  tried  together,  and 
it  has  been  so  ordered. 

The  case  is  a  suit  in  equity  to  set  aside  a  decree  of 
divorce  in  the  circuit  court  of  the  city  of  St.  Louis  in 
favor  of  this  respondent  and  against  the  appellant.  It 
was  instituted  by  the  filing  of  the  petition  in  the  St. 
Louis  Circuit  Court  on  April  27, 1907,  returnable  at  the 
succeeding  June  term,  to. which  the  defendant  entered 
his  appearance  by  stipulation,  dated  May  3,  1907. 

The  original  petition  contained  no  mention  of  the 
Constitution  of  the  State  of  Missouri,  or  of  the  United 
States. 

The  nunc  pro  tunc  entry  set  out  above,  refers  to 
the  amended  petition  copied  in  the  appellant's  ab- 
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stract,  and  which  the  appellant  claims,  and  the  court 
found,  was  filed  in  the  office  of  the  clerk  on  the  day  men- 
tioned in  the  order. 

On  the  hearing  of  the  motion  asking  for  the  en- 
try nunc  pro  tunc,  Mr.  Alexander  M.  Lewis,  the  chief 
deputy  clerk  of  the  St.  Louis  Circuit  Court,  was 
called  and  asked  to  identify  certain  entries  and  marks 
on  the  back  of  the  amended  petition,  and  stated  that  he 
placed  thereon  the  following:  **254  Series  A,  June 
term,  1907,  Div.  9;''  that  this  was  done  on  or  before  the 
Saturday  which  was  the  last  day  for  th6  filing  of  suits 
for  the  June  term,  and  indicated,  according  to  his  imi- 
f  orm  method,  that  the  cause  at  that  time  was  assigned 
by  him  to  division  9  of  the  court.  He  also  stated  that 
the  figures  45794,  the  serial  number  of  the  case  must, 
in  accordance  with  such  method,  had  been  placed  by 
him  on  the  pleading  as  early  as  the  week  before  tiie 
first  day  of  the  June  term. 

The  following  entry,  about  the  genuineness  of 
which  no  question  has  been  suggested,  also  appears  on 
the  back  of  this  pleading:  *'Copy  received  this  17th 
day  of  May,  1907."  (Signed)  '^Martin  A.  Seward,  C. 
B.  Crawley,  Attorneys  for  defendant."  These  are  the 
same  attorneys  who  entered  defendant's  appearance, 
and  Mr.  Seward  signed  the  demurrer,  from  the  action 
of  the  court  upon  which  the  appeal  was  taken. 

The  amended  petition  states,  in  substance,  that 
the  plaintiff  is,  and  was  at  all  times  mentioned  in  it,  the 
wife  of  the  defendant,  who  on  or  about  May  25,  1906, 
and  during  the  April  term,  filed  in  the  circuit  court  for 
the  city  of  St.  Louis  a  suit  for  divorce  against  plaintiff, 
returnable  to  the  October  term,  1906,  in  which  it  was 
alleged,  as  grounds  for  divorce,  that  the  plaintiff  had, 
for  the  space  of  one  year,  absented  herself  from  him 
without  reasonable  cause;  that  she  had  offered  hira 
such  indignities  as  to  render  his  condition  intolerable; 
and  that  at  the  time  of  her  marriage  with  him  she  was, 
and  still  remained,  impotent. 
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That  on  the  first  day  of  June,  1906,  and  at  the 
April  term  of  said  court,  he  presented  to  the  judge  of 
Division  Nine  his  affidavit,  wherein  it  was  alleged  that 
plaintiff  had  absconded  from  her  usual  place  of  abode, 
and  that  although  he  had  diligently  sought  to  locate  her 
he  was  unable  to  do  so,  or  to  learn  her  whereabouts, 
and  that  she  had  concealed  herself  so  that  the  ordinary 
process  of  law  could  not  be  served  on  her  in  this  State, 
and  praying  an  order  that  notice  of  the  suit  be  given  by 
publication.  That  each  recital  of  said  affidavit  was 
false;  that  plaintiff  had  not  absconded  or  concealed 
herself,  and  that  her  actual  residence  and  address, 
which  was  in  the  city  of  Kansas  City,  State  of  Mis- 
souri, was  at- the  time  well  known  to  him;*  that  he,  for 
the  purpose  of  attempting  to  secure  a  decree  of  divorce 
from  her  without  her  knowledge,  so  that  she  would  not 
have  the  opportunity  to  appear  and  defend,  and  de- 
feat iiie  said  suit,  and  for  the  purpose  of  falsely  and 
fraudulently  conferring  a  pretended  jurisdiction  on 
said  court  over  her  person,  falsely  and  willingly  made 
the  said  affidavit,  knowing  that  the  same  was  a  fraud 
on  the  court,  and  on  this  plaintiff  and  her  most  sacred 
rights. 

That  the  judge  of  court  was  deceived  by  said  false 
affidavit,  and,  on  the  last  named  date,  made  an  order 
directing  that  notice  of  the  suit  be  given  by  publication 
in  a  newspaper  published  in  the  city  of  St.  Louis ;  that 
a  publication  purporting  to  be  the  order  of  the  court 
was  published  four  times  in  the  *' Star-Chronicle,'' 
but  said  publication  was  not  a  lawful  notice  to  plaintiff 
of  thel>ringing  of  said  suit,  because  it  was  based  on  said 
false  affidavit;  because  said  publication  was  preceded 
by  a  statement  that  the  order  was  made  at  the  June 
term,  whereas  it  was  in  fact  made  at  the  April  term ; 
and  because  it  failed  to  set  out  the  grounds  of  divorce 
alleged  in  the  petition,  and  was  therefore  insufficient 
to  confer  jurisdiction  on  the  court. 
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That  afterward,  on  the  8th  day  of  October,  1906, 
and  at  the  October  term,  default  was  entered  against 
her,  and  the  cause  set  for  hearing  ex  parte ;  that  she  was 
in  entire  ignorance  of  the  fact  that  such  suit  had  been 
brought,  or  that  such  publication  had  been  made ;  that 
on  or  about  the  9th  day  of  November,  1906,  a  final  de- 
cree purporting  to  dissolve  the  marjriage  and  restore 
him  to  all  the  rights  of  an  unmarried  man  was  entered 
by  said  court;  and  that  she  had  neither  lawful  notice 
nor  actual  knowledge  of  the  pendency  of  said  divorce 
suit,  nor  of  the  granting  of  said  decree  of  divorce,  until 
about  the  10th  day  of  April,  1907,  long  after  the  term  at 
which  the  same  was  rendered  had  elapsed. 

That  this  defendant,  the  plaintiff  in  said  suit,  was 
not,  at  the  time  of  filing  said  suit,  nor  at  any  other 
time,  a  bona  fide  resident  of  the  city  of  St.  Louis,  but 
was  then  and  ever  since,  a  resident  of  Chariton  county, 
Missouri ;  and  the  averment  in  his  petition  that  he  was 
a  resident  of  the  city  of  St.  Louis  was  falsely  and 
fraudulently  made,  in  order  to  give  a  colorable  jurisdic- 
tion to  this  court,  which  could  not  acquire  jurisdiction 
of  said  cause  as  against  this  plaintiff,  who  was  also 
not  a  resident  of  said  city,  but  resided  at  the  time  in 
Kansas  City,  Jackson  county,  Missouri.  That  the  al- 
leged grounds  of  divorce  set  up  in  said  petition  are,  as 
defendant  well  knows,  each  and  every  one  untrue  in 
substance  and  in  fact,  and  that  she  has  actual  disproof 
of  the  same,  and  a  just  and  sufficient  defence  to  the 
pretended  cause  of  action. 

The  petition  then  pleads  that  the  notice  set  forth 
and  proceedings  under  the  same  do  not  constitutie  duo 
process  of  law,  and  that  *' section  2932  of  the  Revised 
Statutes  of  Missouri  of  1899,  purporting  to  prohibit  the 
review  or  vacating  of  any  decree  of  divorce  after  the 
term  of  court  at  which  the  same  was  rendered,  is  not 
applicable  to  a  void  decree  rendered  without  jurisdic- 
tion of  the  cause  of  action  and  of  the  person  of  the  de- 
fendant or  upon  an  assumption  of  jurisdiction  falsely 
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and  fraudulently  obtained,  as  in  the  case  of  the  decree 
sought  to  be  avoided;  but  plaintiff  avers  that  if  said 
statute  is  so  to  be  construed  as  to  apply  to  the  decree 
purporting  to  be  rendered  against  plaintiff  as  defend 
ant  in  said  cause,  then  said  statute  is  unconstitutional 
and  void,  in  that  it  operates  to  deprive  this  plaintiff 
of  her  civil  and  property  rights  as  the  lawful  wife  of  the 
said  John  Dorrance  without  due  process  of  law  and 
denies  to  her  the  equal  protection  of  the  law  in  con- 
travention of  the  14th  Amendment  of  the  Constitution 
of  the  United  States  and  of  section  30  of  article  2  of  the 
Constitution  of  the  State  of  Missouri." 

That  the  decree  is  further  fraudulent  and  void 
and  subject  to  be  avoided  in  this  action,  because  the 
several  charges  and  allegations  in  the  petition,  and 
the  evidence  adduced  at  the  hearing,  are  false  and 
fraudulent  in  the  following  particulars :  that  the  allega- 
tion and  testimony  that  the  plaintiff  therein  was  a 
resident  of  the  city  of  St.  Louis,  was  false,  and  made 
solely  to  defraud  this  court  into  assuming  jurisdiction, 
whereas  he  at  all  times  resided  near  Keytesville, 
Chariton  county,  Missouri.  That  the  allegation  and 
testimony  that  he  faithfully  demeaned  himself,  and  dis- 
charged all  his  duties  to  this  plaintiff,  and  treated  her 
with  kindness  and  affection,  are  wholly  false,  because 
for  several  years  prior,  he  had,  without  plaintiff's 
knowledge,  lived  in  open  and  notorious  adultery  with 
a  negro  woman  named  Lena  Robertson,  whom  he  main- 
tained in  a  house  built  for  her  on  a  farm  belonging  to 
plaintiff,  and  once,  in  the  absence  of  plaintiff,  installed 
her  in  the  family  home,  and  at  the  time  he  was  pretend- 
ing to  reside  in  St.  Louis  while  said  divorce  case  was 
pending  he  lived  with  said  negro  woman  and  her  two 
children  in  a  house  which  he  provided  for  her  at  No. 
830  Nebraska  Avenue,  Kansas  City,  Kansas,  to  the 
great  scandal  of  the  respective  neighborhoods.  That 
during  the  sunamer  of  1905,  pretending  to  plaintiff 
tbat  he  was  going  to  the  Indian  Territory  on  business, 
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he  went,  instead,  to  London,  England,  where  he 
represented  to  a  young  English  woman  of  that  place 
named  Florence  Mason  that  he  was  unmarried,  and 
promised  to  marry  her,  procured  her  to  come  with  him 
to  Kansas  City,  where  under  said  promise  of  marriage, 
he  seduced  and  had  frequent  sexual  intercourse  with 
her ;  but  when  she  learned  he  was  a  married  man  she 
filed  suit  against  him,  which  is  now  pending  in  the 
circuit  court  of  Jackson  county,  Missouri,  for  $50,000 
damages  for  breach  of  said  promise.  That  he  also,  on 
August  28,  1905,  procured  a  woman  to  impersonate 
plaintiff  in  the  execution  and  acknowledgment,  before 
one  George  Cassidy,  a  notary  public,  of  a  deed  of 
trust  on  her  lands  to  secure  a  loan  of  $10,000  in  favor 
of  the  Mutual  Life  Insurance  Company.  That  about 
the  12th  day  of  November,  1905,  the  plaintiff  discov- 
ered for  the  first  time  the  facts  above  stated  respecting 
the  relations  of  the  defendant  with  the  negro  woman 
Lena,  and  Miss  Mason,  and  the  forgery  of  said  deed  of 
trust,  and  has  since  that  time  lived  apart  from  him. 

The  plaintiff  asks  that  the  decree  of  divorce  be 
declared  fraudulent  and  void,  that  it  be  vacated,  set 
aside  and  for  naught  held,  and  that  she  be  restored  to 
all  her  lawful  rights  as  the  legal  wife  of  defendant,  and 
for  general  relief. 

On  June  27,  1907,  the  defendant  filed  a  general 
demurrer,  which  was  sustained  by  the  court,  which 
thereupon,  the  plaintiff  declining  to  plead  further, 
rendered  final  judgment  dismissing  the  petition,  and 
for  the  recovery  of  costs  by  the  defendant,  from  which 
this  appeal  is  taken. 

I.  The  question  preliminary  to  all  others  in  this 
case  is  whether  or  npt  the  amended  petition  is  a  part 
of  the  record.  The  respondent's  attorneys  do  not 
question  the  fact  that  by  written  authority  of  their 
client,  dated  April  30, 1907,  they  entered  into  a  stipula- 
tion dated  May  3,  1907,  for  the  entry  of  his  appear- 


Digitized  by 


Google 


VOL.  242,  APRIL  TEEM,  1912.  641 

Dorrance  v.  Dorrance. 

ance  to  this  suit,  nor  that  on  the  17th  day  of  May,  1907/ 
they  received  a  copy  of  the  amended  petition  in  ques- 
tion. Nor  do  they  question  the  statement  of  Mr.  Lewis, 
the  chief  deputy  clerk  of  the  circuit  court,  that  the 
pai>er  was  in  his  hands  and  had  been  indorsed  by  him 
with  its  serial  and  term  numbers,  and  its  divisional 
assignment,  at  some  time  before  the  beginning  of  the 
June  term.  They  do  say,  however,  that  although  these 
facts  may  exist,  they  do  not  constitute  such  evidence  as 
authorizes  the  entry  nunc  pro  tunc,  which  could  only 
be  made  upon  the  evidence  of  minutes  and  other  writ- 
ings constituting  records  of  themselves.  They  say  in 
substance  that  after  the  close  of  the  term  during 
which  a  judicial  act  is  done,  such  things  can  only  be 
shown  by  the  records,  and  that  the  amendatory  power 
of  the  court  over  its  records  is  then  limited  to  the 
formal  statement  of  that  which  the  record  already  in- 
formally shows. 

We  find  it  unnecessary  to  enter  into  a  critical 
examination  of  this  doctrine,  because  it  has  reference 
only  to  the  judicial  acts  of  the  courts  and  not  to  the 
ministerial  acts  of  its  oflScers.  The  plaintiff  had  the 
right,  as  a  matter  of  course,  to  file  the  amended  peti- 
tion at  any  time  before  an  answer  or  reply  should  be 
filed  (B.  S.  1899,  Sec.  661),  and  that  this  could  be  done 
before  the  return  day  of  the  summons  or  other  origi- 
nal notice  is  not  questioned.  The  only  question  is  upon  • 
the  evidence  necessary  to  show  that  it  was  filed.  It  is 
plain  that  if  it  had  been  filed  before  the  demurrer,  it 
had  superseded  the  original  petition,  and  become  the 
only  pleading  to  which  that  demurrer  could  apply. 
The  statement  of  the  clerk  on  the  back  of  a  paper  of 
the  fact  and  date  of  its  filing  is  not  a  statement  of  any 
act  of  the  court,  but  a  statement  by  him  of  his  own 
act  as  a  ministerial  oflScer.  This  court  in  Baker  v. 
Henry,  63  Mo.  519,  in  considering  the  same  question 
said:     '*The  mere  indorsement  by  the  clerk  on  the 
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paper  is  not  the  sole  constituent  element  of  filing  that 
paper;  for  in  legal  contemplation  the  presentation  and 
delivery  of  the  paper  to  the  court  or  ofl5cer  is  the  filing, 
which  dates  from  its  receipt  by  the  clerk  and  lodg- 
ment in  his  ofl5ce,  although  the  clerk's  indorsement  is 
the  highest  legal  evidence  of  the  filing;  and  that  in- 
dorsement being  merely  ministerial,  is  amendable  at 
common  law.''  In  Grubbs  v.  Cones,  57  Mo.  83,  the 
court  said:  **But  it  is  contended  that  the  indorsement 
was  a  part  of  the  record,  and  it  could  not  be  altered  or 
changed.  The  date  of  the  filing  becomes  material,  for 
on  it  depends  the  validity  of  the  lien.  .  .  .  The 
indorsement  though  required  to  be  made  by  the  clerk 
when  he  rqceives  a  paper,  does  not  constitute  the  fil- 
ing of  the  same.  The  filing  is  the  actual  delivery  of  the 
paper  to  the  clerk  without  regard  to  any  action  that  he 
may  take  thereon.  If  the  clerk  commits  a  clerical 
error,  or  makes  a  mistake  in  reference  to  the  time  at 
which  he  received  the  paper,  that  will  not  make  any 
difiference.  He  may  indorse  upon  it  the  wrong  date,  or 
an  impossible  date,  and  still  the  real  date  of  the  fil- 
ing will  be  the  same."  In  Bennet  v.  Hall,  184  Mo.  420, 
Valliant,  J.,  delivering  the  opinion  of  this  court,  said: 
**If  the  clerk  had  left  the  original  petition  on  his  table 
after  the  adjournment  of  court,  and  one  of  the  peti- 
tioners had  taken  care  of  it  in  the  same  way  he  did  of 
this  map,  that  action  would  not  have  rendered  the 
paper  when  satisfactorily  identified  any  the  less  a  part 
of  the  files  of  the  case. "  And  in  Pullis  v.  Summerville, 
218  Mo.  635,  the  same  judge,  in  speaking  of  the  oath  of 
a  referee  taken  before  the  clerk,  said:  **But  when 
taken  before  the  clerk  and  left  with  him  it  is  filed;  the 
indorsement  *  filed',  by  the  clerk,  is  only  evidence  of  the 
fact.  In  Grubbs  v.  Cones,  57  Mo.  83,  the  court  said: 
*The  filing  is  the  actual  delivery  of  the  paper  to  the 
clerk  without  regard  to  any  action  that  he  may  take 
thereon.'  " 
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The  same  principle  is  involved  in  the  amendment 
of  a  sheriff's  return,  which  stands  on  the  same  footing 
as  the  indorsement  of  the  clerk  upon  papers  filed  in  his 
ojffice,  in  the  respect  that  it  is  the  statement,  by  an  ex- 
ecutive oflScer,  of  his  own  act,  and  not  of  the  act  of  the 
court.  [Judd  v.  Smoot,  93  Mo.  App.  289;  Martin  v. 
Castle,  182  Mo.  216.]  These  statements  or  returns 
were  always  amendable  at  common  law,  and  the  au- 
thority to  direct  their  amendment  is  derived  not  only 
from  the  common  law  control  which  every  court  has 
over  the  truth  of  its  own  records,  but  is  secured  to  the 
courts  of  our  State  by  statute  (R.  S.  1909,  Sec.  1861). 
In  the  exercise  of  this  supervision  the  court,  in  this 
case,  has  found,  from  evidence  which  not  only  amply 
supports  its  conclusion,  but  remains  undisputed,  that 
the  amended  petition  was  on  file  long  before  the. filing 
of  defendant's  demurrer,  and  we  are  bound  by  this 
finding,  and  must  treat  it  as  the  pleading  to  which  the 
demurrer  is  directed. 

n.  The  respondent  challenges  the  jurisdiction  of 
this  court  on  the  ground  that  it  doeS  not  appear  from 
the  record  that  this  is  a  case  **  involving  the  construc- 
tion of  the  Constitution  of  the  United  States  or  of  this 
State.''  He  also  elected  to  present  his  cause  in  such 
a  way  as  to  admit  all  the  allegations  of  the  petition, 
which,  in  the  consideration  of  all  the  questions  that 
arise  upon  this  appeal,  we  must  therefore  asume  to 
be  true.  It  sets  forth,  with  detail,  that  the  judgment 
in  question  was  obtained  through  a  fraudulent  scheme, 
by  which  the  court  was  deceived,  and  induced  to  as- 
sume jurisdiction  of  a  matter  of  which  it  could  not  law- 
fully take  judicial  cognizance,  and  that  the  appellant 
was,  by  false  swearing  and  imposition  upon  the  court 
by  respondent,  wrongfully  and  fraudulently  kept  in 
ignorance  of  i:he  proceeding,  and  from  having  any  op- 
portunity to  appear  and  defend,  until  the  respondent 
had  obtained  a  final  judgment  of  divorce  against  her. 
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and  the  term  had  elapsed  at  which  it  was  entered.  It 
also  asserts  the  daim  that  snch  a  judgment,  so  ob- 
tainedy  does  not  constitute  due  process  of  law  within 
the  meaning  of  the  State  and  Federal  Constitutions; 
that  for  this  reason  the  appellant  has  the  constitu- 
tional right  to  have  it  annulled  in  this  proceeding;  and 
that  if  section  2982,  Revised  Statutes  of  Missouri  of 
1899,  be  so  construed  and  enforced  as  to  protect  it, 
and  to  prevent  its  vacation,  then  said  statute  operates 
to  deprive  her  of  her  property  and  rights  without  due 
prtocess  of  law,  and  deprives  and  denies  to  her  the 
equal  protection  of  the  laws,  in  contravention  of  ttie 
14th  Amendment  of  the  Constitution  of  the  United 
States,  and  of  section  30  of  article  2  of  the  Constitution 
of  the  State  of  Missouri. 

There  can  be  no  question  that  the  court,  in  sus- 
taining the  demurrer,  did  so  upon  the  ground  that  the 
statute  so  pleaded  by  the  appellant  was  valid  and  con- 
stitutional, that  it  applies  to  the  judgment  in  question, 
and  protects  it  against  this  proceeding  in  equity  to  set 
it  aside.  A  careful  examination  of  the  briefs  of  ttie 
parties  shows  that  this  is  the  theory  upon  which  ttie 
issues  raised  by  the  petition  and  demurrer  were  tried, 
and  are  presented  here. 

As  we  have  already  suggested,  the  Constitution  of 
this  State  provides  that  the  Supreme  Court  shall  have 
exclusive  jurisdiction  "in  cases  involving  the  con- 
struction of  the  Constitution  of  the  United  States,  or  of 
this  State.*'  Construction  is  a  broad  term,  and  per- 
haps as  instructive  a  definition  as  could  be  stated  is 
quoted  from  Abbott  in  Webster's  International  Dic- 
tionary as  follows:  ** Strictly,  the  term  [construction] 
signifies  determining  the  meaning  and  proper  effect 
of  language  by  a  consideration  of  the  subject-matter 
and  attendant  circumstances  in  connection  with  the 
words  employed.*'  In  other  words  it  does  not  stop 
with  interpretation,  but  applies  the  language  as  inter- 
preted to  both  the  subject-matter  and  the  attendant 
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drcnmstances.  The  constitutional  provision  does  not, 
to  give  this  court  jurisdiction  in  this  case,  require 
findings  that  some  constitutional  provision  has  been 
violated,  or  constitutional  right  denied,  for  that  is  the 
ultimate  object  for  which  the  jurisdiction  exists.  It 
is  only  necessary  that  a  constitutional  question  be 
presented  to  the  court  in  the  manner  required  by  the 
rules  governing  its  practice,  and  on  its  presentation 
the  jurisdiction  attaches  to  determine  it.  This  is  made 
dear  by  Mr.  Justice  Habian  in  Insurance  Company 
V.  Needles,  113  U.  S.  574.  He  said:  "Our  jurisdiction 
is  not  defeated,  because  it  may  appear,  upon  examina- 
tion of  this  Federal  question,  that  the  statutes  of  Illi- 
nois are  not  repugnant  to  the  provisions  of  that  instru- 
ment. Such  an  examination  itself  involves  the  exercise 
of  jurisdiction.  *'  The  jurisdiction  does  not  depend 
upon  the  validity  of  the  claim  set  up  under  the  Con- 
stitution or  laws.  It  is  enough  if  the  claim  involves  a 
clear  and  substantial  dispute  or  controversy.  And  as 
to  the  nature  of  this  claim  Mr.  Justice  White,  speaking 
for  the  court  in  Insurance  Company  v.  Austin,  168  TJ. 
S.  695^  said:  *'0f  course,  the  claim  must  be  real  and 
colorable,  not  fictitious  and  fraudulent.  The  conten- 
tion here  made,  however,  is,  not  that  the  bill,  without 
color  of  right,  alleges  that  the  Stat^  law  and  city 
ordinances  violate  the  Constitution  of  the  •  United 
States,  but  that  such  claim  as  alleged  in  the  bill  is 
legally  unsound.  The  argument,  then,  in  effect,  is  that 
the  right  to  a  direct  appeal  to  this  court  does  not  exist 
where  it  is  claimed  that  a  State  law  violates  the  Con- 
stitution of  the  United  States,  unless  the  claim  be  well 
founded.  But  it  cannot  be  decided  whether  the  claim 
is  meritorious  and  should  be  maintained  without  tak- 
ing jurisdiction  of  the  case.'' 

In  Cohens  v.  Virginia,  6  Wheat.  264,  Chief  Justice 
Mabshaix  (p.  429)  said:  ''^In  such  cases  the  Constitu- 
tion and  the  law  must  be  compared  and  construed. 
This  is  the  exercise  of  jurisdiction.    It  is  the  only  ex- 
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ercise  of  it  which  is  allowed  in  such  a  case;"  and,  with 
his  usual  directness  of  statement,  he  says  with  refer- 
ence to  the  jurisdiction  of  the  court  over  the  appeal  he 
was  then  considering  (p.  404) :  **It  is  most  true  that 
this  court  will  not  take  jurisdiction  if  it  should  not; 
hut  it  is  equally  true  that  it  must  take  jurisdiction  if 
it  should."  That  is  a  clear  and  concise  statement  of  our 
duty  in  this  case.  It  has  been  suggested  that  our  ex- 
clusive jurisdiction  will  be  defeated  whenever  the  case 
assumes  such  a  condition  that  it  may  be  disposed  of  on 
some  other  point  than  that  involving  the  considera- 
tion of  the  Constitution  of  the  United  States,  or  of  this 
State.  This  point  is  very  well  answered  by  the 
Supreme  Court  of  the  United  States  in  Holder  v. 
Aultman,  169  U.  S.  81,  in  which  the  court  determined 
that  it  had  jurisdiction  under  the  provision  of  the 
judiciary  act  because  the  case  involved  the  construction 
of  the  Constitution  of  the  United  States,  but  found 
it  unnecessary  to  pass  upon  the  constitutional  ques- 
tion because  it  was  of  the  opinion  that  the  eon- 
tract  involved  was  not  within  the  statute  set  up  by 
the  defendant.  So  in  this  case  we  may  hold  that  it  in- 
volves the  construction  of  the  Constitution,  and  as- 
sume jurisdiction  accordingly  without  hesitation.  We 
may  then  decide,  should  it  become  necessary  in  the 
exercise  of  that  jurisdiction,  that  the  statute  about 
which  the  contest  has  thus  far  gathered  has  no  applica- 
tion to  the  question  presented.  As  said  in  the  case  last 
cited,  the  jurisdiction  does  not  depend  upon  whether 
the  right  claimed  under  the  Constitution  has  been  up- 
held or  denied  in  the  court  below;  and  we  add  that  it 
may  be  invoked  by  either  party  to  the  appeal  or  writ 
of  error;  the  only  condition  being  that  the  constitu- 
tional question  is  involved  in  the  case.  It  goes  without 
saying  that  if  its  decision  affects  one  of  the  parties  to 
the  controversy  it  must  necessarily  and  corresponding- 
ly affect  the  other.  Illustrating  with  the  case  in  hand, 
let  us  suppose  that  this  demurrer  had  been  overruled; 
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that  the  record  had  been  made  to  show  that  it  was  done, 
not  on  any  constitutional  ground,  but  because  the 
statute  invoked  by  the  defendant  was  held  to  be  inap- 
plicable ;  that  the  cause  had  been  thereupon  tried  and 
judgment  given  the  plaintiff  under  the  same  holding, 
she  would,  thus  far,  have  no  cause  for  complaint  and 
no  ground  for  appeal  from  or  disturbance  of  the  judg- 
ment in  her  favor.  But  suppose,  under  such  circum- 
stances, the  defendant  should  appeal;  then  the  same 
old  constitutional  question  would  at  once  leap  to  a 
position  of  the  same  importance  with  reference  to  her 
rights  that  it  occupied  before  the  decision  in  her  favor 
upon  the  demurrer.  She  would  then  insist  upon  it, 
and  insist  that  this  court  assume  jurisdiction  to  deter- 
mine it.  If  we  should  refuse,  and  it  should  go  to  thcT 
court  of  appeals,  and  that  court  should  decide  that  the 
statute  she  had  complained  of  did  apply,  it  would  then 
be  compelled  to  hold  that  it  had  no  jurisdiction  to  pass 
upon  the  constitutionality  of  the  act.  If  it  should  then 
reverse  the  judgment  of  the  trial  court  and  enter  judg- 
ment dismissing  the  bill,  plaintiff  would,  without  any 
fault  of  her  own,  have  lost  forever  whatever  right  she 
may  have  had  under  the  Constitution. 

We  think  that  the  question  whether  or  not  the 
plaintiff  has  been  deprived  by  the  judgment  of  the  cir- 
cuit court  of  a  constitutional  right  is  not  a  fictitious 
one ;  that  it  appears  from  this  record  that  it  was  fairly 
and  in  good  faith  presented  to  the  court,  and  was  de- 
cided against  her;  and  that  it  is  now  properly  before 
us  for  consideration,  in  the  exercise  of  that  branch  of 
our  jurisdiction  relating  to  cases  involving  the  con- 
struction of  the  Constitution  of  the  United  States  and 
of  this  State. 

in.  Section  2381  of  the  Revised  Statutes  1909, 
enacted  November  23,  1855,  is  as  follows:  **No  peti- 
tion for  review  of  any  judgment  for  divorce,  rendered 
in  any  case  arising  under  this  article,  shall  be  allowed, 
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any  law  or  statute  to  the  contrary  notwithstanding; 
but  there  may  be  a  review  of  any  order  or  judgmwit 
touching  the  alimony  and  maintenance  of  the  wife,  and 
the  care,  custody  and  maintenance  of  the  children,  or 
any  of  them,  as  in  other  cases/'  The  question  for  con- 
sideration in  this  case  is  whether,  notwithstanding  this 
statute,  a  suit  may  be  maintained  in  the  court  in  which 
it  was  rendered  to  set  aside  and  annul  a  judgment  for 
divorce  obtained  upon  a  fictitious  cause  of  action,  in 
a  county  other  than  that  in  which  the  plaintiff,  or  the 
defendant,  who  was  a  resident  of  this  State,  resided, 
upon  notice  by  publication  obtained  npon  plaintiff's 
affidavit  stating  that  the  facts  authorizing  such  publi- 
cation existed,  which  statement  was  knowingly  false, 
^nd  without  appearance  or  knowledge  of  the  proceed- 
ing on  the  part  of  the  defendant.  In  other  words  was 
this  statute  intended  by  the  Legislature  to  prevent  tho 
maintenance  of  an  action  to  set  aside  and  annul  a  judg- 
ment for  divorce  concocted  and  obtained  by  wilful  and 
deliberate  fraud ;  and  if  it  was  so  intended  is  it  effec- 
tive for  that  purpose?  The, widespread  discussion  of 
the  question  of  reform  in  the  divorce  laws  of  the  States, 
of  which,  as  of  all  other  matters  of  publie.history,  we 
take  judicial  notice,  emphasizes  the  importance  of  this 
question,  and  gives  additional  interest  to  its  investiga- 
tion. 

While  generally  the  domestic  relation  of  husband 
and  wife  is  subject  to  the  control  of  the  Legislature, 
which  may  ordinarily  prescribe  the  conditions  and  lim- 
itations under  which  it  may  be  assumed,  and  the  causes 
for  which  it  may  be  dissolved,  there  are  many  rights 
and  interests  incident  to  it  which  are  necessarily  ob- 
jects of  private  ownership.  Since  the  act  of  1835,  by 
which  it  was  provided  that  marriage  should  be  con- 
sidered in  law  as  a  civil  contract,  we  cannot  conceive 
of  any  right  or  duty  of  the  parties  toward  each  other 
growing  out  of  the  relation  which  is  not  a  contract 
right,  and  consequently  a  property  right,  of  which,  un- 
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der  the  Constitution  of  the  United  States  and  of  this 
State,  they  cannot  be  deprived  otherwise  than  by  dne 
process  of  law.  Even  before  the  act  referred  to  went 
into  effect,  this  court  had  decided,  in  State  v.  Fry,  4 
Mo.  190,  that  the  granting  of  divorce  was  a  function 
pertaining  to  the  judicial  department  of  the  State,  and 
that  an  act  of  the  Legislature  purporting  to  grant  a 
divorce  was  void.  This  decision  was  rendered  during 
the  August  term,  1835,  and  it  was  during  the  session  of 
the  General  Assembly  which  convened  in  September 
of  that  year  that  the  law  referred  to  was  enacted.  The 
court,  in  its  opinion  in  that  case,  called  attention  to 
the  7th  section  of  the  Bill  of  Rights  of  the  Constitu- 
tion of  1820,  quoted  *'that  courts  of  justice  ought  to 
be  open  to  every  person,  and  certain  remedy  afforded 
for  every  injury  to  person,  property,  or  character, '* 
and  said:  **It  appears  to  me  that  this  declaration  of 
the  convention  amounts  to  a  strong  conunand  and  di- 
rection to  the  courts,  to  entertain,  hear  and  determine 
all  manner  of  complaint  for  injuries  done  to  persons, 
property  and  character.  Is  the  granting  a  divorce,  a 
fit  subject  for  judicial  action?  The  General  Assembly 
have  expressly  made  it  so,  by  the  act  respecting  di- 
vorces (Rev.  Code,  328),  and  that  they  have  properly 
made  it  so  I  think  is  clear  from  the  above  7th  section 
of  the  Bill  of  Rights.  If  I  am  not  mistaken  in  this  ar- 
gument and  view,  the  inevitable  result  is,  that  the  leg- 
islative department  of  the  government  cannot  grant  a 
divorce,  because  that  involves  a  question  of  injury  t6 
person,  property,  or  character,— that  the  judicial  pow- 
er is  expressly  charged  with  this,  and  that  the  Legis- 
lature are  expressly  forbidden  to  exercise  any  power 
that  properly  belongs  to  another  department.''  After 
the  Act  of  1835,  Bryson  v.  Campbell,  12  Mo.  498,  came 
before  the  court  for  determination,  and  in  holding  a  leg- 
islative divorce  void  the  court  said :  *  *  The  marriage  in 
question  having  taken  place  subsequent  to  the  act  afore- 
said, and  under  what  we  consider  its  express  guaran- 
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ties,  to  sanction  the  legislative  competency  to  inter- 
fere with  such  a  'contract*  would  be  scarcely  less  ob- 
jectionable upon  the  score  of  public  justice,  than  it  has 
heretofore  been  deemed  to  be  incompatible  with  public 
policy  and  the  constitutional  distinction  of  the  powers 
of  government.  '*  The  question  was  again  here  in  1853, 
in  Bryson  v.  Bryson,  17  Mo.  590,  in  which  the  only 
syllabus,  the  shortest  perhaps  in  the  reports  of  our 
cases,  is. as  follows :  **  A  legislative  divorce  is  unconsti- 
tutional.** In  that  ease  GAjiiBLE,  J.,  in  closing  his  opin- 
ion, says:  ** Whatever  of  trouble  and  confusion  may 
result  from  maintaining  the  decision  of  the  State  v. 
Fry,  will  not  be  attributable  to  any  novel  or  unexpected 
opinions  on  the  law.  Those  who  either  had  not  legal 
cause  for  seeking  a  divorce,  or  were  in  too  great  haste 
to  wait  to  the  end  of  regular  judicial  proceedings,  and 
have,  therefore,  resorted  to  the  Legislature  to  obtain 
release  from  their  bonds  of  matrimony,  must  be  con- 
tent to  take  the  acts  they  have  obtained,  without  ex- 
pecting courts  to  maintain  their  validity  against  the 
Constitution  of  the  State.'* 

In  1865  the  people  of  the  State  expressed  their 
will  upon  the  question  by  incorporating  in  the  Consti- 
tution of  that  year  (article  4,  section  27)  a  provision 
forbidding  the  General  Assembly  to  pass  special  laws 
divorcing  any  named  parties.  Had  there  been  up  to 
that  time  any  question  as  to  whether  the  granting  of 
divorce  was  a  legislative  or  judicial  function,  the  peo- 
ple, by  that  provision,  decreed  that  thereafter  all  di- 
vorces should  be  granted  in  pursuance  of  general  laws 
through  judicial  inquiry  and  action.  There  can  be  no 
longer  any  doubt  that  in  this  State  the  rights  and  in- 
terests growing  out  of  the  marital  relation  are  entitled 
to  the  same  protection,  by  the  same  constitutional  guar- 
anties,  as  those  incident  to  the  business  relations,  and 
that  this  most  sacred  and  far  reaching  of  contracts, 
which  secures  not  only  strictly  property  interests  so 
called  but  carries  its  rights  to  maintenance,  protection, 
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and  the  society  of  each  other,  which  are,  in  onr  courts, 
frequently  measured  in  money  judgments,  is  protected 
by  those  provisions  of  the  Constitutions  of  the  United 
States  and  this  State,  which  provide  that  no  person 
shall  be  deprived  of  life,  liberty  or  property  without 
due  process  of  law.  Whether  a^  judgment,  concocted  in 
fraud,  rendered  in  a  case  of  which  the  court  is  induced 
to  assume  jurisdiction  by  the  perjury  of  the  plaintiff, 
without  (my  notice  to  a  defendant  who  was  in  law  en- 
titled to  such  notice,  and  founded  on  a  claim  entirely 
fictitious,  is  sufficient  to  constitute  due  process  of  law 
within  the  meaning  of  these  provisions;  and  whether 
a  statute  which  compels  the  defendant  in  such  a  judg- 
ment to  respond  to  it  by  immediately  depriving  her 
of  every  possible  remedy,  constitutes  such  process, 
would  seem  to  carry  its  own  answer.  Due  process  of 
law,  like  the  law  of  the  land,  is  a  law  which  hears  be^- 
fore  it  condemns;  which  proceeds  upon  inquiry,  and 
renders  judgment  only  after  trial  (Mr.  Webster  in 
Dartmouth  College  v.  Woodward,  4  Wheat.  518) ;  and 
these  constitutional  provisions  were  intended  to  se- 
cure the  individual  from  the  arbitrary  exercise  of  the 
powers  of  government  unrestrained  by  the  established 
principles  of  private  right  and  distributive  justice. 
[Bank  v.  Okely,  4  Wheat.  235.]  To  try  the  initial  ques- 
tion, whetiier  or  not  the  defendant  has  been  duly  no- 
tified of  the  proceeding,  in  her  absence,  and  to  secure 
a  finding  against  her  contrary  to  the  fact,  upon  wilfully 
false  testimony,  cannot  of  itself  be  due  process  of  law, 
but  is  a  fraud  upon  the  court,  for  the  purpose  of  de- 
priving the  defendant  of  the  opportunity  to  be  heard, 
which  is  the  foundation  of  all  legal  process. 

Fraud  will  vitiate  any,  even  the  most  solemn  trans- 
actions, and  an  asserted  title  to  property  founded  upon 
it  is  utterly  void.  [Stoky,  J.,  in  United  States  v.  The 
Amistad,  15  Pet.  518,  594.]  Neither  judgments  at  law 
nor  decrees  in  equity  are  exempt  from  the  operation  of 
this  rule.    [Lewis  v.  McCabe,  76  Mo.  307,  309  and  cases 
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cited;  Story's  Equity  Jnr.  (13  Ed.),  261,  sec.  252;  Free- 
man on  Judgments,  sees.  250,  591.]  Belief  may  be  had 
from  it  not  only  in  equity,  but  it  constitutes  a  defense 
at  law,  so  that  no  judgment  can  be  recovered  on  a  cause 
of  action  tainted  with  fraud.  Innocent  persons  may  be 
protected  by  a  judicial  record,  but  as  between  the  par- 
ties themselves,  whatever  the  transaction  may  be,  it 
is  void.  Yet  in  this  case  it  is  attempted  to  give  val- 
idity to  the  thing  in  favor  of  the  party  guilty  of  its 
perpetration,  by  using  as  an  instrument  the  statute 
which  we  have  quoted  at  the  beginning  of  this  para- 
graph. The  part  of  the  section  (2381,  Revised  Statutes 
1909)  relied  on  for  that  purpose  is  as  follows:  **No 
petition  for  review  of  any  judgment  for  divorce,  ren- 
dered in  any  case  arising  under  this  article,  shall  be 
allowed,  any  law  or  statute  to  the  contrary  notwith- 
standing.'' In  construing  this  we  must  not  only  take 
into  consideration  the  words  to  be  interpreted  and  ap- 
plied, but,  **  whatever  may  be  the  language  of  the  Leg- 
islature, we  are  bound  to  presume  that  they  intended  to 
keep  within  the  limits  of  the  Constitution,  and  to  re- 
strict the  operation  of  statutes  to  cases  where  they  may 
have  effect  consistently  with  the  Constitution. "  [Ken- 
nett's  Petition,  24  N.  H.  141.]  '*In  all  such  cases  it 
must  be  understood  that  no  Legislature  could  have  in- 
tended to  violate  the  Constitution,  or  to  tread  under 
foot  the  great  principles  of  justice.  And  such  a  pro- 
viso, limiting  the  construction  of  the  statute,  must  be 
implied,  as  will  prevent  injustice,  and  give  to  all  par- 
ties a  reasonable  opportunity  for  the  prosecution  of 
their  rights."  [Willard  v.  Harvey,  24  N.  K  354.]  **If 
there  is  doubt  or  uncertainty  as  to  the  meaning  of  the 
Legislature,  if  the  words  or  provisions  of  the  statute 
are  obscure,  or  if  the  enactment  is  fairly  susceptible 
of  two  or  more  constructions,  that  interpretation  will 
be  adopted  which  will  avoid  the  effect  of  unconstitu- 
tionality, even  though  it  may  be  necessary,  for  this 
purpose,  to  disregard  the  more  usual  or  apparent  im- 
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port  of  the  language  employed.'*  [Black  on  Interpre- 
tation of  Laws  (2  Ed.),  see.  41,  p.  113  and  cases  cited.] 
Our  Code  of  Civil  Procedure  is  necessarily  a  com- 
posite structure,  consisting  of  rules  which,  as  far  as 
practicable  and  consistent  with  the  due  administra- 
tion of  justice,  are  applicable  alike  to  all  controversies 
which  had,  before  its  adoption,  been  heard  and  deter- 
mined according  to  the  procedure  at  common  law  and 
in  equity.  After  a  judgment  had  been  recorded  at  law, 
and  the  term  had  elapsed  at  which  it  was  rendered,  it 
could  only  be  disturbed  in  the  court  that  rendered  it, 
by  motion  founded  upon  some  defect  or  irregularity 
apparent  in  the  record,  or  by  motion  in  the  nature  of 
a  writ  of  error  coram  nobis  foimded  upon  some  juris- 
dictional fact  not  appearing  in  the  record.  Otherwise 
the  remedy  was  by  writ  of  error  prosecuted  in  a  court 
having  jurisdiction  to  correct  the  errors  of  the  trial 
court.  In  equity,  application  could  be  made  to  correct 
a  decree  in  the  court  that  rendered  it,  by  a  supplemen- 
tal bill  in  the  same  case,  called  a  bill  of  review.  This 
could  be  founded  either,  first,  on  error  apparent  upon 
the  record,  or,  second,  on  newly  discovered  evidence. 
In  the  first  instance  the  sustaining  of  the  bill  operated 
like  a  writ  of  error  at  law,  opening  the  case  for  such 
proceedings  as  might  be  necessary  to  correct  the  errors 
complained  of,  or  vacating  the  decree  and  dismissing 
the  bill  were  that  the  remedy  indicated.  In  case  the 
bill  was  founded  upon  newly  discovered  evidence,  and 
was  sustained,  a  re-examination  of  the  case  in  the  light 
of  the  new  facts  resulted;  so  that  the  name  **bill  of 
review**  indicated  with  great  exactness  the  nature  of 
the  pleading.  It  was  not  an  independent  suit,  but  a 
proceeding  in  the  same  cause,  to  review  it.  When  it 
was  necessary  to  proceed  to  set  aside  an  enrolled  de- 
cree for  fraud  in  procuring  it,  it  was  done  by  original 
bill,  that  is,  by  an  independent  suit,  and  this  was  some- 
times called  an  original  bill  in  the  nature  of  a  bill  of 
review,  but  never  a  bill  of  review.    The  jurisdiction 
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in  such  oases  applied  as  well  to  the  setting  aside  of 
judgments  at  law,  void  by  reason  of  fraud  in  their  pro- 
curement, as  to  decrees  in  equity.  As  to  the  jurisdic- 
tion of  courts  of  equity  in  such  cases,  Chancellor  B^ent, 
a  master  in  chancery  practice,  said  in  Shottenkirk  v. 
Wheeler,  3  Johns.  Ch.  280:  **A  judgment  at  law  may 
be  impeached  in  thisr  court  for  frjaud,  but  there  is  no 
case  in  which  equity  has  ever  undertaken  to  question  a 
judgment  for  irregularity.  The  power  of  a  court  of 
law  is  always  exercised,  in  such  cases,  in  sound  discre- 
tion ;  and  the  relief  is  frequently  granted  upon  terms. 
This  court  cannot  impose  any  such  terms,  or  take  any 
such  cognizance  of  the  case.''  So  the  bill  to  impeach 
a  judgment  or  decree  for  fraud  was  not  designed  to 
bring  about  a  review  of  the  case.  It  applied  as  well  to 
judgments  at  law,  over  which  the  chancery  court  had  no 
jurisdiction,  as  to  decrees  in  equity  over  which  it  had 
improvidently  or  improperly  exercised  its  jurisdiction. 
With  the  enactment,  in  1849,  of  our  code  abolish- 
ing the  distinction  between  actions  at  law  and  suits  in 
equity,  much  of  the  old  terminology  was  discarded,  and 
** bills''  in  equity  and  *' declarations"  at  lawi)ecame 
simple  *  *  petitions. "  "  Decrees ' '  became  *  *  judgments, '  * 
and  were  attacked  for  irregularity  of  record,  and  new 
trials  were  granted  for  newly  discovered  evidence,  up- 
on simple  ** motions,"  In  fact  it  was  expressly  pro- 
vided in  this  act  (Laws  1849,  p.  100,  sees.  1  and  2),  that: 
**  Every  direction  of  a  court  or  judge,  made  or  entered 
in  writing,  and  not  included  in  a  judgment,  is  denom- 
inated an  order;"  and  that  **An  application  for  an  or- 
der is  a  motion."  This  applied  alike  to  actions  which 
had  theretofore  been  legal  and  equitable.  The  word 
** review"  seems  to  have  been  erased  from  the  vocabu- 
lar/  of  the  trial  courts.  Notice  by  publication  against 
non-resident  defendants,  which  had  theretofore  per- 
tained exclusively  to  the  chancery  practice,  except  in 
certain  special  proceedings,  was  made  a  feature  of  all 
classes  of  actions  which  come  within  the  code,  whether 
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in  rem  or  in  personam.  Although  substantially  the 
present  provibion  was  made  for  opening  and  review- 
ing judgments  rendered  upon  constructive  notice  (Id., 
p.  103,  sec.  8  et  seq.)y  it  was  not  to  be  sought  by  ** peti- 
tion for  review,^*  but  by  simple  ** petition**  (Id.,  sec. 
9)*  By  the  Eevised  Statutes  of  1855,  the  proceedings 
for  reviewing  judgments  of  this  character  were  greatly 
modified,  and  the  initial  step  for  that  purpose  was 
named  **petition  for  review**  (2  R.  S.  1855,  1280,  sec 
13).  The  statute  recognized  its  character  as  a  supple- 
mental proceeding  by  requiring  that  it  be  verified  by 
affidavit  as  required  in  case  of  an  original  petition,  and 
provided  that  the  judgment  should  only  be  opened  on 
condition  that  the  defendant  answer  or  demur  to  the 
original  petition  within  a  reasonable  time  to  be  or- 
dered by  the  court.  It  was  also  provided  that  in  case 
this  ** petition  for  review**  be  not  filed  within  three 
years  after  the  final  judgment  is  rendered  it  shall  stand 
absolute. 

At  the  same  session  of  the  Legislature,  the  section 
which  is  interposed  as  a  defense  in  this  suit  was  en- 
acted, and  incorporated  in  chapter  55,  B.  S.  1855,  en- 
titled, **An  Act  concerning  divorce  and  alimony.**  It 
provides,  as  we  have  seen,  that  no  **  petition  for  re- 
view** shall  be  allowed  of  any  judgment  rendered  in 
any  case  arising  under  that  chapter. 

That  these  several  provisions  are  in  pari  materia 
there  can  be  no  doubt.  The  practice  in  divorce  cases 
is  prescribed  and  regulated  by  both  acts.  For  instance, 
the  notice  by  publication  which  constitutes  the  founda- 
tion of  the  judgment  of  divorce  in  this  case,  is  author- 
ized and  regulated  by  the  general  practice  act.  The 
'* petition  for  review**  authorized  in  the  general  act 
would  apply  to  judgments  for  divorce  had  it  not  been 
modified  by  the  act  concerning  divorce  and  alimony. 
No  action  for  divorce  can  be  prosecuted,  or  even  be- 
gun, without  reading  them  both  together  as  parts  of 
one  judicial  plan  for  obtaining  a  judgment,  and  we  must 
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assume  that  consistency  of  language  which  is  indis- 
pensable to  express  a  consistent  plan.  Even  the  words 
in  the  last  section  of  the  divorce  act  **any  law  or  stat- 
ute to  the  contrary  notwithstanding''  are  innocuous 
and  inexpressive  compared  with  the  following  words 
used  in  the  general  practice  act  (R.  S.  1855,  p.  1281, 
sec.  15) :  **If  such  petition  for  review  be  not  filed  within 
three  years  after  such  final  judgment  is  rendered,  the 
same  shall  stand  absolute.*'  That  the  petition  in  this 
case  is  not  a  petition  for  review  under  any  reasonable 
definition  of  that  term  is  evident.  It  neither  corre- 
sponds to  the  definition  of  **bill  of  review"  as  for- 
merly used  in  chancery  practice,  nor  to  the  definition 
of  ** petition  for  review"  as  used  in  the  practice  act 
of  which  the  practice  relating  to  divorce  and  alimony 
forms  a  part.  The  doctrine  of  this  court  relating  to 
the  construction  of  these  words,  was  expressed  by 
Black,  J.,  in  Irvine  v.  Leyh,  102  Mo.  204,  as  follows : 

**We  here  notice  the  contention  made  by  the  de- 
fendant Leyh,  that  this  suit  is  barred  by  section  3686 
of  the  Revised  Statutes  of  1879.  That  section  and 
the  preceding  and  succeeding  sections  provide  for  a 
review  where  the  defendant  is  notified  by  publication 
only  and  does  not  appear  to  the  action.  The  petition 
for  review  must  be  filed  within  three  years  after  final 
judgment,  and,  if  not  filed  within  that  time,  the  judg- 
ment stands  absolute.  To  obtain  such  review  it  is  not 
necessary  to  show  fraud  in  procuring  the  judgment, 
but  it  will  be  sufi5cient  to  show  that  the  petition,  upon 
which  the  judgment  was  procured,  is  untrue  in  some 
material  matter,  or  that  the  party  asking  the  review 
has  and  had  a  good  defense.  The  plaintiffs  here  do 
not  ask  a  review  under  the  statute.  They  seek  to  set 
aside  the  attachment  judgment  because  procured  by 
fraud.  Courts  of  equity  have  an  inherent  power  to 
set  aside  judgments  obtained  by  fraud,  and  that  power 
is  not  taken  away  by  the  statute  providing  for  a  review 
in  tiie  cases  before  mentioned.   This  suit  is  not  founded 
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on  the  statntey  and  hence  section  3686  constitutes  no 
bar/' 

The  same  learned  judge  also  wrote  the  opinion  of 
the  court  in  Salisbury  v.  Salisbury,  92  Mo.  683,  which 
seems  to  be  the  principal  case  relied  on  by  the  defend- 
ant. How  directly  the  question  as  to  whether  a  peti- 
tion to  set  aside  a  judgment  for  fraud  is  a  petition  for 
review,  was  presented  in  the  Salisbury  case,  is  shown 
by  the  following  fair  statement  of  the  issue  appearing 
in  the  opinion,  page  686:  **The  general  allegation 
is,  and  the  detailed  facts  show,  that  defendant's  course 
of  conduct  was  a  systematic  contrivance  to  get  rid  of 
his  wife,  that  he  was  not  entitled  to  the  decree,  but 
procured  the  same  by  a  shameful  deception  and  fraud 
on  the  plaintiff.  No  marriage  relation  has  been  con- 
tracted by  either  party  since  that  time,  and  it  will  be 
taken,  without  further  discussion,  that  plaintiff  on  the 
petition,  confessed  as  it  now  stands,  is  entitled  to  relief 
unless  she  is  shut  out  and  deprived  of  it  by  reason  of 
our  statute.''  Upon  the  question  so  presented  he  said, 
page  688:  "The  present  petition  is  essentially  a  bill 
of  review,  or,  as  it  is  said,  in  the  nature  of  a  bill  of  re- 
view. Its  first  and  foremost  object  is  to  set  aside  the 
former  decree,  and  we  cannot  escape  the  conclusion 
that  it  is  within  the  statute,  and  clearly  prohibited.  It 
was  the  evident  purpose  of  the  Legislature,  with  the 
example  of  Smith  v.  Smith,  supra,  before  it,  to  deny  a 
review  in  all  cases,  whether  based  upon  a  charge  of 
fraud  or  not.  The  breaking  up  of  second  marriage 
relations,  which  must  often  result  in  disaster  to  inno- 
cent persons  and  children,  doubtless  led  to  the  enact- 
ment. It  would  seem  the  statute  might  allow  a  review 
of  these  divorce  decrees  rendered  on  publication  of 
notice,  where  no  new  marriage  relation  has  been  con- 
tracted, without  violating  any  principle  of  sound  pub- 
lic iK)licy.  But  a  criticism  of  the  law  avails  nothing. 
The  statute  is  clear  and  emphatic    It  makes  no  excep- 

242  Sup.— 42 
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tion.  The  courts  are  powerless  to  legislate  one  into  it. 
It  asserts  broadly  a  principle  of  public  policy  which 
has  found  recognition  elsewhere/* 

We  have  attempted  to  reconcile  the  language  of 
these  cases,  but  have  been  unable  to  do  so,  and  conclude 
that  the  views  of  the  distinguished  judge  who  wrote 
the  opinions  had  become  modified.  .  It  will  be  observed 
that  Judge  Blaok  attributes  the  enactment  of  the  last 
section  of  the  divorce  act  to  the  dissenting  opinion  of 
Judge  Scott  in  Smith  v.  Smith,  20  Mo.  166,  169,  in 
which,  without  the  support  of  the  court,  he  deprecated 
the  legislative  policy  which  would  give  the  man  who 
had  obtained  a  divorce  through  the  courts  the  privi- 
lege of  marrying,  and  after  it  had  been  exercised,  with- 
draw it  and  thereby  make  an  innocent  woman  a  concu- 
bine, and  her  children  illegitimate.  This  eloquent  de- 
nunciation would  perhaps  carry  greater  weight  had  it 
been  made  with  the  deliberation  necessary  to  the  con- 
sideration of  section  10,  chapter  50,  of  the  Revised 
Statutes  of  1845,  then  as  now  in  force,  providing  that 
the  issue  of  all  marriages  deemed  null  in  law,  or  dis- 
solved by  divorce,  shall  be  legitimate.  This  statute 
has  frequently  been  before  the  courts  for  interpreta- 
tion (Green  v.  Green,  126  Mo.  17,  and  cases  cited),  and 
would  certainly  have  taken  care  of  the  issue  of  such  a 
marriage,  and,  so  far  as  the  mother  is  concerned,  it 
will  be  important  to  consider  her  status  as  the  innocent 
victim  of  cruel  fraud  when  her  rights  are  presented 
for  adjudication,  as  is  suggested  by  Napton,  J.,  in 
Mansfield  v.  Mansfield,  26  Mo.  163.  It  seems  to  us  that 
the  argument  of  Judge  Scott  could  be  used  with  even 
greater  force  in  favor  of  the  bigamist.  We  say  greater 
force  because  his  argument  expressly  assumes  that 
the  woman  last  injured  had  before  her  the  public  rec- 
ord of  the  divorce  and  acted  upon  the  faith  of  it.  This 
should  open,  to  a  prudent  person,  a  field  of  suggestion 
and  inquiry  more  or  less  fruitful,  while  in  case  of  the 
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bigamist  the  rule  is  that  the  controlling  incident  of  Uis 
past  is  usually  shrouded  in  mystery. 

The  doctrine  that  the  last  husband  or  wife  takes 
precedence  of  all  predecessors  is  a  dangerous  one, 
which  we  should  feel  slow  to  recognize  as  a  part  of 
the  judicial  policy  of  the  State.  There  may  be  in- 
stances, as  Judge  Scott  suggests,  where  innocent  wom- 
en will  suffer  in  maintaining  the  integrity  of  the  mar- 
riage relation ;  but  in  such  cases  the  suffering  will  not 
come  from  the  protection  extended  by  the  courts  to 
those  who  honestly  and  sincerely  fulfill  the  obligations 
incident  to  that  relation,  but  from  the  fraud  and  wrong 
of  those  who  treacherously  violate  them.  If  we  pre- 
vent frauds  of  this  kind  there  will  be  no  victims.  If 
we  encourage  and  condone  them  the  victims  will  always 
be  at  our  doors  clamoring  for  justice.  The  policy  in- 
dicated in  the  judgment  of  the  circuit  court  in  this  case 
would  hold  out  the  promise  of  easy  success  to  men  and 
women  who  desire  to  free  themselves  from  their  pres- 
ent matrimonial  obligations  for  the  purpose  of  con- 
tracting new  ones,  and  every  case  would  have  its  in- 
nocent victim.  If  the  ties  that  bind  us  in  our  domes- 
tic relations  are  to  be  strained  and  broken,  the  respon- 
sibility should  not  rest  upon  the  courts. 

We  think  that  the  gross  frauds  charged  in  the  pe- 
tition and  admitted  by  the  demurrer,  render  the  judg- 
ment of  divorce  which  it  seeks  to  set  aside  void  as  be- 
tween the  parties  thereto,  and  that  it  should,  upon  the 
facts  stated,  be  set  aside  in  equity.  We  are  also  of  the 
opinion  that  the  statute  invoked  by  defendant  forbid- 
ding the  allowance  of  a  petition  for  review  in  such 
cases,  is  not  applicable  to  an  original  suit  of  this  char- 
acter, and  was  not  intended  to  so  apply.  We  have  care- 
fully read  the  authorities  cited  by  the  defendant  and 
have  only  been  strengthened  by  them  in  the  opinions 
here  expressed.  If  there  is  anything  in  the  case  of 
Salisbury  v.  Salisbury  inconsistent  with  these  views, 
it  is  to  that  extent  disapproved.    The  judgment  of  the 
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circuit  court  is  therefore  reversed,  and  the  cause  re- 
manded, to  be  proceeded  with  in  accordance  with  the 
views  here  expressed.    Blair,  C,  concurs. 

PE(R  CUEIAM.— The  foregoing  opinion  of 
Bbown,  C,  is  adopted  as  the  opinion  of  the  Court  in 
Banc.  Valliant,  C.  J.,  Lamm,  Graves,  Ferriss,  Kennish 
and  Brown,  J  J.,  concur;  Woodson,  J.,  dissents  in  an 
opinion  filed. 

DISSENTING  OPINION. 

WOODSON,  J.— This  is  a  suit  instituted  by  the 
plaintiff  against  the  defendant  in  the  circuit  court  of 
the  city  of  St.  Louis,  to  set  aside  a  decree  of  divorce 
theretofore  rendered  by  said  court  in  a  cause  where  the 
defendant  here  was  the  plaintiff  there,  and  where  the 
plaintiff  here  was  the  defendant  there.  A  demurrer 
was  filed  to  the  plaintiff's  petition,  and  sustained  by  the 
court,  and  she  declining  to  plead  further,  judgment  was 
rendered  in  favor  of  the  defendant,  and  the  plaintiff 
appealed  the  cause  to  this  court. 

The  facts,  in  so  far  as  here  material,  are  as  fol- 
lows: 

John  Dorrance,  the  defendant,  a  resident  of  Char- 
iton county,  Missouri,  about  the  month  of  May,  1906, 
instituted  in  the  circuit  court  of  the  city  of  St.  Louis, 
a  suit  for  divorce  from  his  wife,  Emma  Dorrance,  on 
the  ground  of  desertion.  The  petition  was  in  the  or- 
dinary statutory  form,  and  duly  sworn  to  by  the  plain- 
tiff. Accompanying  the  petition,  was  an  affidavit  stat- 
ing that  the  defendant  had  absented  herself  from  her 
usual  place  of  abode,  and  had  so  concealed  herself  that 
the  ordinary  process  could  not  be  served  upon  her,  and 
pi'ayed  for  an  order  of  publication.  The  order  was 
duly  issued,  and  regularly  published  in  a  newspaper, 
published  in  the  city  of  St.  Louis,  as  required  by  law. 
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The  defendant  failed  to  appear,  and  in  due  time 
a  judgment  by  default  was  rendered  in  favor  of  the 
plaintiff,  divorcing  him  from  her. 

After  the  lapse  of  about  one  and  a  half  years,  and 
after  several  terms  of  the  court  had  also  elapsed,  the 
plaintiff  brought  this  suit  to  set  aside  the  decree  of 
divorce,  stating  the  foregoing  facts,  together  with  the 
following,  as  grounds  therefor: 

That  she  did  not  desert  him ;  that  she  was  only 
temporarily  absent  in  Kansas  City,  at  the  time  of  the 
institution  of  the  divorce  suit,  and  that  he  knew  that 
fact,  and  of  her  whereabouts ;  that  she  was  the  innocent 
and  injured  party,  and  that  he  was  the  guilty  one ;  that 
he  was  guilty  of  adultery,  and  had  conamitted  a  felony, 
by  having  a  certain  person  impersonate  her,  and  pro- 
curing a  loan  of  $10,000  on  her  lands,  secured  by  a  deed 
of  trust;  that  he  was  not  a  resident  of  Si  Louis,  and 
that  he  had  procured  the  decree  for  divorce  through 
fraud,  etc.;  and  prayed  to  have  it  set  aside  and  for 
naught  held. 

I.  Counsel  for  appellant  insists  that  the  decree 
for  divorce  in  favor  of  John  Dorrance,  obtained  against 
their  client,  Emma  Dorrance,  is  void,  for  the  reason 
that  she  was  not  legally  served  with  process,  and  there- 
fore the  circuit  court  of  the  city  of  St.  Louis  had  no 
jurisdiction  to  hear  and  determine  the  cause. 

There  can  be  no  doubt  but  what  the  circuit  court 
of  the  city  of  St.  Louis  is  a  court  of  general  jurisdic- 
tion, and  has  jurisdiction  to  hear  and  determine  divorce 
cases.  Nor  can  there  be  any  question  but  what  John 
Dorrance  submitted  himself  to  the  jurisdiction  of  that 
court  by  instituting  therein  said  suit  for  divorce.  [11 
Cyc.  670,  par.  3,  and  cases  cited.]  And  the  record 
shows  that  the  order  of  publication  against  Emma  Dor- 
ranee  was  duly  issued  and  published  as  required  by 
law. 
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None  of  the  foregoing  facts  are  disputed,  but  upon 
the  contrary,  are  admitted  or  alleged  to  be  true  in  the 
petition  of  the  appellant,  but  the  validity  of  those  facts 
are  challenged  for  three  reasons :  (a)  Because  John 
Dorrance  was  not  a  resident  of  the  city  of  St.  Louis  at 
the  time  of  the  institution  of  the  divorce  suit;  (b)  Be- 
cause the  defendant  had  not  deserted  her  home,  and 
concealed  herself  so  that  the  ordinary  process  of  law 
could  not  be  served  upon  her;  and  (c)  Because  under 
those  facts,  the  order  of  publication  was  void  because 
the  plaintiflf  was  not  a  resident  of  St.  Louis,  and  conse- 
quently she  was  not  served  with  process. 

We  will  briefly  consider  those  three  questions  in 
the  order  stated. 

(a)  Conceding  that  John  Dorrance  was  not  a  res- 
ident of  the  city  of  St.  Louis,  at  the  time  he  brought  the 
divorce  suit,  nevertheless,  when  he  voluntarily  went 
there  and  instituted  the  suit  for  divorce,  he  submitted 
himself  to  the  jurisdiction  of  that  court.  That  is  aca- 
demic, and  it  would  be  a  useless  vaste  of  time  to  cite 
authorities  in  support  thereof.  However,  I  will  cite 
on  well  considered  case  upon  this  subject  sustaining 
that  proposition,  and  that  is,  Johnson  v.  Beazeley,  65 
Mo.  250. 

In  that  case,  it  was  contended  that  letters  of  ad- 
ministration were  granted  in  the  wrong  county,  and 
for  that  reason  it  was  insisted  that  the  proceedings 
had  in  that  court  were  void  for  want  of  jurisdiction. 
But  the  courts  in  that  case,  after  deciding  that  the 
jurisdiction  of  the  probate  courts  over  **the  adminis- 
tration of  estates  of  deceased  persons  was  general,  ex- 
clusive and  original,''  etc.,  and  their  action  on  these 
subjects  was  entitled  to  the  same  weight  as  that  of  any 
other  court  of  record,  and  was  *' conclusive  in  all  col- 
lateral proceedings"  held  that:  **When  Higginbotham 
died,  it  became  necessary  to  appoint  an  administrator 
of  his  estate.  The  probate  court  had  to  determine  sev- 
eral questions  of  fact  before  making  the  appointment; 
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among  them,  that  Higginbotiiam  was  dead,  that  he  re- 
sided and  had  a  mansion  house  in  the  county  where 
the  court  was  asked  to  make  the  appointment,  or  that, 
when  he  died,  he  had  no  place  of  abode  or  mansion 
house,  that  he  owned  land  in  that  county,  and  that  it 
was  the  greater  part  of  his  land.  Having  a  general  ju- 
risdiction over  the  subject-matter,  and  the  law  requir- 
ing the  court  to  pass  upon  tiiose  questions,  before 
granting  letters  of  administration  on  his  estate,  it  is 
to  be  exclusively  presumed,  in  a  collateral  proceeding, 
that  the  court  not  only  did  so,  but  that  it  correctly 
passed  upon  them.  To  allow  the  heirs,  or  any  one  else, 
in  a  collateral  proceeding  to  question  the  correctness 
of  the  judgment  of  the  court,  would  so  imperil  the 
titles  conveyed  at  administrator's  sales  of  lands  that 
no  prudent  man  would  bid  their  value,  and  estates 
would.be  sacrificed.  Both  public  policy  and  the  weight 
of  authority  sustain  the  title  which  defendant  acquired 
by  his  purchase  at  the  administrator's  sale.'' 

The  doctrine  announced  in  that  case  has  been  ap- 
proved by  this  court  in  scores  of  other  cases.  If  that 
be  true  of  probate  courts,  then  all  the  stronger  is  the 
reason  for  the  existence  of  the  rule  when  applied  to 
a  decision  of  the  circuit  court,  which  undoubtedly  is  a 
court  of  general  jurisdiction. 

So  the  question,  as  to  whether  or  not  John  Dor- 
rance was  a  resident  of  the  city  of  St.  Louis,  at  the 
time  of  the  institution  of  the  divorce  suit,  is  concluded 
by  the*  decree  which  was  duly  rendered  therein. 

We  must,  therefore,  hold  that  the  circuit  court  of 
the  city  of  St.  Louis,  in  the  divorce  case,  had  juris- 
diction of  the  plaintiff,  John  Dorrance,  and  that  it  was 
not  void  on  that  acoimt,  but  only  voidable  at  most. 

(b)  The  record  shows  that  Emma  Dorrance,  the 
defendant  in  the  divorce  suit,  was  duly  notified  by  pub- 
lication of  its  institution  as  provided  for  by  section 
1770,  Eevised  Statutes  1909. 
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The  fact  that  the  defendant  in  the  divorce  suit 
was  in  the  State,  and  had  not  concealed  herself  from 
her  nsual  place  of  abode,  etc.,  would  have  been  suffi- 
cient ground  for  quashing  the  service,  yet  that  fact  in 
no  sense  would  militate  against  the  fact  that  she  was 
actually  notified  of  the  institution  of  the  suit,  by  the 
publication  mentioned.  To  illustrate:  Suppose  under 
the  same  facts,  as  disclosed  by  this  record,  the  de- 
fendant, Emma  Dorrance,  in  that  case,  instead  of  hav- 
ing been  notified  by  publication,  as  she  was,  had 
been  personally  served  with  a  summons,  by  the  sheriff 
of  Jackson  county,  could  it  be  seriously  contended, 
that  the  mere  fact  that  she  had  not  absconded  or  con- 
cealed herself  at  the  time  of  the  institution  of  that 
suit  would  have  rendered  the  personal  service  had 
upon  her  absolutely  void,  and  could  for  that 
reason  be  questioned  in  a  collateral  attackf  Un- 
questionably not.  Under  the  facts  of  the  supposed 
case,  if  counsel  for  the  defendant  had  desired,  they 
could  have  questioned  the  jurisdiction  of  the  circuit 
court  over  the  person  of  their  client,  predicated  upon 
the  ground  that  she  had  not  absconded  herself,  etc.. 
and  she  should  have  raised  those  questions  by  answer, 
or  by  a  timely  motion,  and  she  would  not  have  been 
justified  in  ignoring  the  personal  service  had  upon  her, 
or  to  have  treated  the  decree  for  divorce  as  a  nullity. 

In  principle,  there  is  no  difference  between  the 
service  by  publication,  which  was  had  upon  the  de- 
fendant, in  that  case,  and  the  personal  service  men- 
tioned in  the  supposed  case.  Both  stand  precisely  upon 
the  same  footing,  and  while  both  were  irregular,  in  a 
sense,  nevertheless,  they  were  valid  until  set  aside  in 
some  appropriate  and  timely  manner. 

This  precise  question  was  presented  to  this  court 
for  determination  in  the  case  of  Tooker  v.  Leake,  146 
Mo.  420.    On  page  428  the  court  used  this  language: 

**The  case  was  tried  by  the  court  without  a  jury. 
The  court  by  its  declarations  of  law  in  effect  holding, 
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first,  that  the  order  of  the  circuit  court  setting  aside 
tiie  judgment  in  the  tax  suit,  had  no  eflfect  upon  the 
title  acquired  under  the  sheriff's  deed;  second,  that 
although  Horine  and  Tooker  were  in  fact  and  long 
had  been  residents  of  Greene  county,  Missouri,  at  the 
time  the  return  of  non  est  on  the  alias  summons  was 
made  by  the  sheriff  of  Lawrence  county,  and  at  time 
the  order  of  publication  was  made  and  published  in 
the  tax  suit,  and  final  judgment  therein  rendered,  and 
at  the  time  of  the  execution  and  sale  thereunder,  yet 
such  judgment  would  support  such  execution  and  sale 
and  pass  the  legal  title  to  the  purchaser  Davis,  even 
though  in  fact  he  or  some  of  his  associates  for  whoso 
benefit  be  bought,  may  have  known  that  said  Horine 
and  Tooker  so  resided  in  said  county  in  this  State; 
and  in  accordance  with  said  declarations,  the  finding 
and  judgment  was  for  the  defendants.  Plaintiffs  ap- 
peal. 

**The  action  for  the  recovery  of  delinquent  taxes, 
is  an  action  in  rem  to  enforce  the  State's  lien  against 
the  land  subjected  to  the  tax,  to  which  the  owner  is  a 
necessary  party.  In  such  suits  the  statute  provides 
that  'all  notices  and  process  shall  be  sued  out  and 
served  in  the  same  manner  as  in  civil  actions  in  circuit 
courts;  and  in  case  of  suits  against  non-resident,  un- 
known parties,  or  other  owners  on  whom  service  can- 
not be  had  by  ordinary  summons,  the  proceedings  shall 
be  the  same  as  now  provided  by  law  in  civil  actions 
affecting  real  or  personal  property.'  [R.  S.  1889,  sec. 
7682.]  In  civil  actions  in  circuit  courts,  for  the  en- 
forcement of  liens  on  real  property  within  the  juris- 
diction of  such  courts,  the  statute  provides  that,  *If  the 
plaintiff  or  other  person  for  him  shall  allege  in  his 
petition,  or  at  the  time  of  filing  same,  or  at  any  time 
thereafter  shall  file  an  affidavit  stating,  that  part  or 
all  of  the  defendants  are  non-residents  of  the  State 
.  .  .  and  cannot  be  served  in  this  State  in  the  man- 
ner prescribed  in  this  chapter,  or  have  absconded  or 
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absented  themselves  from  their  usual  place  of  abode 
in  this  State,  or  that  they  have  concealed  themselves 
so  that  the  ordinary  process  of  law  cannot  be  served 
upon  them,  the  court  in  which  said  suit  is  brought,  or 
in  vacation  the  clerk  thereof,  shall  make  an  order  di- 
rected to  the  non-residents,  or  absentees,  notifying 
them  of  the  commencement  of  the  suit,*  etc.  (R.  S. 
1889,  sec.  2022),  and  by  section  2024,  it  is  further  pro- 
vided that,  *When,  in  any  of  the  cases  cont€iined  in 
section  2022,  sununons  shall  be  issued  against  any  de- 
fendant, and  the  sheriff  to  whom  it  is  directed  shall 
make  return  that  the  defendant  or  defendants  can  not 
be  found,  the  court  being  first  satisfied  that  process 
cannot  be  served,  shall  make  an  order  as  required  in 
said  section. '  The  statute  then  provides  how  such  or- 
ders shall  be  published.  When  so  published,  and  the 
publication  proved,  the  defendants  in  such  actions  are 
as  effectually  served  with  process  as  it  served  by  sum- 
mons, and  a  final  judgment  rendered  on  such  service 
is  just  as  conclusive  as  a  judgment  rendered  upon  serv- 
ice by  summons,  except  that  the  defendar.t  in  the  for- 
mer case  may  within  three  years  after  the  rendition 
thereof  have  the  same  reviewed  and  set  aside  for  good 
cause,  as  provided  in  Revised  Statutes  1889,  section 
2217  et  seq.  Such  a  judgment  is  impervious  to  collat- 
eral attack  for  any  defect  or  imperfection  in  the  serv- 
ice and  not  apparent  upon  the  face  of  the  record,  and 
the  jurisdiction  of  the  court  to  render  it  cannot  be 
questioned  in  a  collateral  suit  by  the  allegation  or  proof 
of  facts  outside  or  dehors  the  record.  [Payne  v.  Lott, 
SO  Mo.  676;  Jones  v.  Driskilh  94  Mo.  190;  Schmidt  v. 
Niemeyer,  100  Mo.  207;  Gibbs  v."  Southern,  116  Mo. 
204;  Cruzen  v.  Stephens,  123  Mo.  337.]'* 

The  section  of  the  statute  upon  which  that  deci 
sion  was  based  is  the  same  as  section  575,  Re\'ised  Stat- 
utes 1899,  the  section  under  which  the  publication  in 
the  case  at  bar  was  had. 
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The  language  before  quoted,  from  the  opinion  in 
the  case  of  Tooker  v.  Leake,  supra,  was  referred  to 
and  approved  by  this  court  in  the  case  of  State  ex  rel. 
V.  Wessell,  237  Mo.  593. 

Again  the  mere  fact  that  the  defendant  in  the  di- 
vorce suit  did  not  see  the  published  notice  of  the  suit, 
did  not,  and  could  not  aflfect  its  validity.  [See,  also, 
Ellis  V.  Nuckols,  237  Mo.  290.] 

Our  reports  are  full  of  cases  holding  such  serv- 
ices to  be  valid,  notwithstanding  the  fact  that  the  de- 
fendants never  saw  the  publication.  We. are  there- 
fore of  the  opinion,  that  the  circuit  court  of  the  city 
of  St.  Louis  acquired  jurisdiction  over  the  persons  of 
both  plaintiff  and  defendant,  in  the  divorce  suit,  and 
that  being  true,  it  must  necessarily  have  acquired  ju- 
risdiction of  the  subject-matter  of  that  suit,  which  was 
the  marital  relation  existing  between  them.  [Gould 
V.  Crow,  57  Mo.  200.] 

(c)  The  third  reason  assigned  for  setting  the  de- 
cree for  divorce  aside,  namely,  that  the  order  of  pub- 
lication was  void,  and  therefore  she  was  not  served 
by  legal  process,  is  equally  untenable.  This  neces- 
sarily follows  from  what  we  have  held  in  paragraphs 
(a)  and  (b). 

But  in  addition  to  that,  in  a  former  paragraph  we 
disposed  of  the  question  of  the  validity  of  the  order 
of  publication,  and  the  publication  thereof,  and  there 
held  that  both  were  valid  for  the  purpose  of  bringing 
the  defendant  therein  into  court.  If  that  be  true,  and 
I  think  that  there  is  no  doubt  of  it,  then  she  was  in 
court,  and  she  should  have  there  made  her  defense 
whatever  that  may  have  been. 

Not  only  did  the  publication  of  the  notice  bring 
the  defendant  into  court,  but  the  finding  of  that  fact 
by  the  court,  which  was  one  of  the  issuable  facts  in 
the  case,  was  conclusive  upon  her,  until  set  aside  in 
the  manner  provided  by  law,  which  will  be  considered 
in  a  subsequent  paragraph. 
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In  discussing  this  question,  this  court  in  the  case 
of  Fears  v.  Riley,  148  Mo.  49, 1.  c.  58,  said: 

**It  is  the  settled  law  in  our  State  that  in  order  to 
set  aside  a  judgment  for  fraud,  even  in  a  direct  pro- 
ceeding, it  must  appear  that  fraud  was  practiced  in 
the  very  act  of  obtaining  the  judgment.  [Lewis  v.  Wil- 
liams, Admr.,  54  Mo.  200.]  It  is  not  enough  that  there 
was  fraud  in  the  cause  of  action  on  which  the  judgment 
is  founded  and  which  could  have  been  interposed  as  a 
defense  (unless  its  interposition  was  prevented  as  a 
defense  by  fraud).  [Payne  v.  O'Shea,  84  Mo.  129; 
Murphy  v.  DeFrance,  105  Mo.  53 ;  Oxley  Stave  Co.  v. 
Butler  Co.,  121  Mo.  614.]  The  judgment  must  be  con- 
cocted in  fraud,  and  the  fraud  must  be  actual  fraud  as 
contradistinguished  from  a  judgment  obtained  on  false 
evidence.  [Moody  v.  Peyton,  135  Mo.  482.]  These 
principles  and  these  cases  have  lately  been  reviewed 
and  approved  by  this  court  in  Hamilton  v.  McLean, 
139  Mo.  678,  and  in  Bates  v.  Hamilton,  144  Mo.  1. 

**  Apply  these  tests  to  the  allegations  of  the  peti- 
tion, and  we  have  this  result :  It  may  have  been  f  also 
that  Laura  Riley  was  a  resident  of  Audrain  county, 
but  that  was  a  fact  to  be  tried  in  that  case,  which  was 
open  to  denial  and  contest  by  the  defendant,  and  no 
more  divests  the  court  of  jurisdiction  or  renders  its 
judgment  void  on  the  ground  of  fraud  than  any  other 
fact  falsely  asserted  or  testified  to  in  the  case.  It  may 
have  been  that  she  joined  Tobe  Lee,  a  minor,  as  a  party 
defendant  so  as  to  be  able  to  institute  the  suit  in  the 
county  in  which  she  lived  and  one  of  the  defendants 
is  found,  under  section  2009,  Revised  Statutes  1889, 
but  this  was  no  fraud  on  the  court,  because  the  court 
was  informed  that  Lee  was  a  minor,  and  it  appointed 
a  guardian  ad  litem  for  him,  and  he  filed  an  answer. 
Moreover,  it  is  wholly  a  mistake  to  say  that  an  infant 
is  not  liable  in  an  action  for  tort,  e.  g.,  assault,  false 
imprisonment,  libel,  slander,  etc.  [Conway  v.  Reed,  66 
Mo.  346;  Morgan  v.  Cox,  22  Mo.  373;  Addison  on  Torts 
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(6  Ed.),  p.  155,  par.  101;  Cooley  on  Torts  (2  Ed.),  p. 
120.]  Tobe  Lee  was  liable  in  this  case  because  he  cir- 
culated the  libel.  [Townshend  on  S.  &  L.  (4  Ed.),  pp. 
101,  102.]'' 

See,  also,  authorities  cited  and  elaborately  quoted 
from  by  the  writer  in  the  case  of  lieber  v.  Lieber,  239 
Mo.  1,  decided  by  Court  in  Banc 

We,  therefore,  hold  that  the  judgment  and  decree 
of  the  circuit  court  of  the  city  of  Si  Louis,  was  valid 
and  binding  upon  tiie  defendant  therein. 

And  it  seems  to  me,  that  the  three  contentions  pre- 
viously mentioned  and  disposed  of,  are  inconsistent 
with  the  whole  theory  of  the  present  case  as  presented 
by  counsel  for  appellant,  in  this :  That,  if  the  circuit 
court  of  the  city  of  St.  Louis  acquired  no  jurisdiction 
over  the  persons  of  neither  the  plaintiff  nor  defendant, 
in  the  divorce  suit,  then  clearly  the  decree  rendered 
therein  is  absolutly  void,  and  has  no  force  or  effect 
whatever.  While  upon  the  other  hand,  the  petition  in 
this  case  treats  and  considers  the  decree  therein  men- 
tioned as  an  existing  and  valid  judgment  of  that  court, 
and  comes  here  and  asks  this  court  to  set  it  aside,  for 
fraud,  shown  by  evidence  aliunde  the  record. 

If  absolutely  void,  then  there  is  no  necessity  for 
Betting  the  decree  aside,  for  it  could  be  collaterally  at- 
tacked without  resorting  to  this  suit  for  that  purpose. 

These  seem  to  be  the  views  of  my  learned  asso- 
ciate. Commissioner  Bbown,  judging  from  the  opinion 
written  herein  by  him. 

But  be  that  as  it  may,  in  my  opinion,  there  is  no 
room  for  doubt  but  what  the  decree  when  rendered  was 
not  absolutely  void  but  was  voidable  only  and  the  main 
question  in  thig  case,  as  I  see  it,  is,  can  that  voidable 
judgment  or  decree  be  set  aside  in  any  manner  at  this 
late  dayt 

That  question  will  receive  consideration  in  the 
next  paragraph  of  this  opinion. 
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n.  This  brings  us  to  the  principal  question  in- 
volved in  this  litigation ;  and  that  is,  has  this  court  or 
any  other  court  of  this  State,  the  authority  of  law,  not 
the  physical  power,  to  set  aside  and  nullify  a  decree  of 
divorce,  without  the  proper  steps  are  taken  therefor 
during  the  term  at  which  it  was  rendered  or  within 
sixty  days  after  the  rendition  of  the  decree.  This 
question  not  only  affects  the  authority  of  the  court 
to  nullify  a  decree  of  divorce,  but  it  necessarily  involves 
the  divorce  law  itself,  for  the  simple  reason  that  if 
there  were  no  divorces  granted,  then  it  is  self-evident 
that  there  would  be  no  fraudulent  decrees  for  divorce 
rendered  to  be  set  aside,  or  nullified. 

In  fact,  this  is  not  only  the  chief  proposition  in- 
volved herein,  but  it  is  of  the  gravest  character  that 
has  ever  been  presented  to  this  court  for  determination 
since  I  have  had  the  honor  of  being  a  member  thereof. 

It  effects  the  very  groundwork  upon  which  our 
civilization  and  social  system  rest.  It  involves  sociol- 
ogy in  its  broadest,  deepest  and  best  sense. 

It  involved  the  family  relation,  the  home,  and  the 
joys,  pleasures  and  happiness  which  are  incident  there- 
to, to  say  nothing  of  the  peace  and  prosperity  of  the 
country. 

Because  of  the  great  wrongs  perpetrated  upon  the 
State  at  large,  as  well  as  upon  the  home  and  family, 
the  legal  divorce,  as  we  understand  it,  has  become  a 
State  and  National  crime. 

I  would,  if  I  had  my  way,  abolish  this  hideous  mon- 
ster, which  stealthily  lurks  about  the  fireside,  ever 
seeking  whomsoever  it  may  destroy  and  to  put  asun- 
der those  whom  God  has  joined  together,  save  and 
except  for  the  crime  of  adultery  alone. 

By  so  doing,  we  would  preserve  the  holy  bonds 
of  matrimony,  the  family  and  the  home  for  the  wife 
and  children,  and  at  the  same  time  do  away  with  tiie 
unfortunate  grass-widow  and  worse  than  orphan  chil- 
dren, who  so  badly  need  the  care,  custody  and  teach- 
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ings  of  both  father  and  mother ;  and  at  the  same  time, 
I  would  thereby  practically  put  a  stop  to  those  frau- 
dulent divorce  proceedings  and  prevent  the  guilty  par- 
ties from  again  marrying  innocent  women  and  bring- 
ing innocent  children  into  the  world  and  thereby  mak- 
ing the  former  concubines  and  the  latter  bastards 
through  the  action  of  the  courts,  by  setting  aside  and 
for  naught  holding  decrees  for  divorce  obtained  prior 
to  the  second  marriage,  as  was  done  in  the  case  of 
lieber  v.  lieber,  supra. 

But  suQh  is  not  the  law,  nor  have  I  the  power  to 
enact  it,  consequently,  we  must  deal  with  this  case  ac- 
cording to  the  law  as  we  find  it  in  this  State,  and  not 
as  we  would  desire  it  to  be. 

The  statutory  provisions  governing  this  question 
are  sections  2931  and  2932,  Revised  Statutes  1899, 
which  are  the  same  as  sections  2^0  and  2381,  Revised 
Statutes  1909,  and  they  read  as  follows : 

**Sec.  2380.  No  final  judgment  or  order  rendered 
in  cases  arising  under  this  article  shall  be  reversed, 
annulled  or  modified,  in  the  supreme  or  any  other 
court,  by  appeal  or  writ  of  error,  unless  such  appeal 
shall  have  been  granted  during  the  term  of  court  at 
which  the  judgment  or  order  appealed  from  was  ren- 
dered, or  unless  such  writ  or  error  shall  have  been  is- 
sued within  sixty  days  after  the  order  was  made  or 
judgment  was  rendered. 

**Sec.  2381.  No  petition  for  review  of  any  judg- 
ment for  divorce,  rendered  in  any  case  arising  under 
this  article,  shall  be  allowed,  any  law  or  statute  to  the 
contrary  notwithstanding;  but  there  may  be  a  review 
of  any  order  or  judgment  touching  the  alimony  and 
maintenance  of  the  wife,  and  the  care,  custody  and 
maintenance  of  the  children,  or  any  of  them,  as  in 
other  cases.** 

The  meaning  of  these  statutes  seem  clear  to  me 
on  their  face,  without  seeking  light  elsewhere,  but 
since  some  of  my  learned  associates  interpret  them 
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differently  from  what  I  think  they  dearly  mean,  I  will 
try  to  shed  some  sidelight  upon  them  from  other 
sources. 

In  the  first  place,  the  well  known  statutory  rule  of 
construction,  which  provides  that  in  order  to  get  at 
the  true  meaning  of  a  statute,  the  court  should  first 
ascertain  what  the  law  governing  the  subject  of  the 
legislation  was  previous  to  the  enactment,  and  second, 
ascertain  what  was  the  evil  that  existed,  which  the  old 
law  did  not  cover,  and  third,  the  remedy  the  Legisla- 
ture intends  by  the  enactment,  should  never  be  lost 
sight  of  in  this  case. 

Now  what  was  the  law  of  this  State  governing  the 
authority  of  courts  to  set  aside  a  decree  of  divorce 
previous  to  the  passage  of  the  first  enactment  of  the 
statutes  before  quoted  t 

That  question  was  answered  by  this  court  in  a 
divided  opinion  delivered  by  Gamble,  J.,  in  the  case  of 
Smith  V.  Smith,  20  Mo.  166,  in  the  year  of  1854.  That 
was  a  bill  of  review  filed  under  sections  1,  2,  3,  and  4, 
of  article  6,  of  chapter  137,  Revised  Statutes  1845,  page 
851,  entitled,  "Practice  in  Chancery,'*  by  the  plaintiff 
against  the  defendant,  to  set  aside  a  decree  of  divorce 
theretofore  obtained  in  the  circuit  court  of  the  city  of 
St.  Louis,  by  the  plaintiff  there,  the  defendant  here, 
against  the  defendant  there,  the  plaintiff  here. 

Those  sections  of  the  statute  read  as  follows : 

**  Section  1.  When  an  interlocutory  decree,  tak- 
ing a  bill  as  confessed,  shall  be  made,  and  a  final  decree 
entered  thereon  against  any  defendant  who  shall  not 
have  been  summoned,  as  required  by  this  act,  or  who 
shall  not  have  appeared  to  the  suit,  or  have  been  made 
a  party  as  the  representative  of  one  who  shall  have 
been  summoned  or  appeared,  such  final  decree  may  be 
set  aside,  if  the  defendant  shall,  within  the  time  here- 
inafter limited,  appear,  and  by  bill  of  review,  verified 
by  affidavit,  show  good  cause  for  setting  aside  sucb 
decree  as  against  equity. 
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'*3ec*  2.  If  the  complainant  shall,  at  any  time 
after  such  final  decree,  serve  the  defendant,  within  any 
of  the  United  States  or  the  territories  thereof,  with 
notice  of  the  suit  and  the  decree  thereon,  and  such  de- 
fendant shall  not,  within  one  year  after  such  service, 
bring  his  bill  of  review,  the  conrt,  on  proof  of  the  serv- 
ice of  such  notice,  shall  make  an  order  that  the  decree 
stand  absolute. 

"Sec.  3.  If  such  bill  of  review  be  not  filed  within 
five  years  after  such  final  decree  is  rendered,  the  same 
shall  stand  absolute,  whether  notice  thereof  be  given 
or  not. 

**Sec.  4.  No  sudi  decree  shall  be  set  aside,  unless 
the  Mil  of  review  either  show  that  there  is  no  equity 
in  the  original  bill,  or  contain  such  denials  or  allega- 
tions as  amount  to  a  defense  to  the  merits,  and  then, 
only,  on  condition  that  the  defendant  answer  the  bill 
within  a  reasonable  time,  to  be  ordered  by  the  court.*' 

In  that  case  it  was  held  that  a  decree  for  divorce 
was  embraced  within  the  meaning  of  those  sections, 
and  that  it  could  be  set  aside  upon  the  defendants  fil- 
ing a  bill  of  review,  within  one  year  after  the  service 
of  notice  of  the  decree  upon  him  or  her,  as  the  case 
might  be,  or  within  five  years  after  the  date  of  the  de- 
cree, where  the  notice  thereof  had  not  been  given  as 
required  by  said  sections.  So  we  see  that,  at  that  time 
and  prior  thereto,  a  bill  of  review  would  lie  against 
a  decree  for  divorce  just  the  same  as  it  would  against 
any  other  decree  in  chancery.  But  in  that  case  Scott, 
J.,  the  greatest  jurist  who  ever  graced  or  adorned  this 
court,  dissented  from  the  majority  therein,  and  pointed 
out  the  evil  that  would  follow  such  a  holding  in  the  fol- 
lowing language : 

**In  my  opinion,  the  provisions  of  the  law  regu- 
lating chancery  practice  in  relation  to  bills  of  review 
(E.  S.  1845,  p.  851),  do  not  apply  to  proceedings  in- 

242  Sup.— 43 
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stituted  to  obtain  a  divorce  from  the  bonds  of.  matri- 
mony. 

**In  the  first  place,  if  the  courts  in  which  such  pro- 
ceedings are  begun  will  execute  the  law  as  it  is  writ- 
ten, a  case  for  a  review  can  scarcely  arise.  The  8th 
section  of  the  act  concerning  divorce  and  alimony  pre- 
scribes that,  in  all  cases  where  the  proceedings  shall 
be  ex  parte,  the  court  shall,  before  it  grants  such  di- 
vorce, require  proof  of  good  conduct  of  the  petitioner, 
and  be  satisfied  that  he  or  she  is  an  innocent  and  in- 
jured party. 

**In  the  same  section,  it  is  enacted:  *Nor  shall  the 
guilty  party  be  allowed  to  marry  again  by  reason  of 
such  divorce,  unless  otherwise  expressed  in  the  decree 
of  the  court.*  This  provision  impliedly  gives  the  in- 
nocent party  a  right  to  marry  immediately,  and  such 
has  been  the  universal  understanding  of  the  commu- 
nity. 

**As  the  lawmaking  power  had  the  subjects  of  the 
parties  marrying  again  and  ex  parte  proceedings  in 
its  mind,  at  the  same  time,  and  prescribed  a  period 
within  which  the  guilty  party  should  not  marry,  had  it 
been  contemplated  that  the  innocent  party  in  ex  parte 
proceedings,  could  not,  with  safety,  marry  again  imme- 
diately, it  would  have  been  so  declared. 

**Now  shall  the  law  give  to  a  man  the  privilege  of 
marrying,  and,  after  it  has  been  exercised,  withdraw 
it,  and  thereby  make  an  innocent  woman  a  coticubine, 
and  her  children  illegitimate  t  A  purcharser  for  a  valua- 
ble consideration,  without  notice,  is  protected  by  our 
law,  and  shall  an  innocent  woman,  in  a  matter  that  is 
dearer  to  her  than  life  itself,  be  in  a  worse  condition 
than  a  mere  purchaser  of  property!  How  could  the 
law  ever  justify  itself  to  the  children  of  such  a  mar- 
riage? It  is  bad  enough  when,  through  the  frauds, 
falsehood  and  imposition  of  a  parent,  children  are 
made  to  hang  their  heads  in  shame;  but  shall  the  law 
itself  be  made  the  instrument  of  so  great  an  outraget 
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**  Considerations  of  policy  nnite  with  the  dictates 
of  justice  in  forbidding  any  interference  with  the  par- 
ties after  a  divorce  has  once  been  granted.  The  firs* 
marriage,  in  all  such  cases,  without  regard  to  the  di- 
vorce, has  ceased  for  all  purposes  for  which  it  was 
contracted.  Its  sorrows  and  disappointments  have 
come  and  are  without  remedy.  The  breaking  up  of 
the  second  marriage  may  be  revenge,  but  it  is  no  repa- 
ration for  the  evils  that  have  been  already  done.  It 
is  only  a  multiplication  of  the  distresses  and  misfor- 
tunes of  innocent  women  and  children.'* 

That  decision  not  only  announced  what  the  law 
then  was  upon  this  subject,  but  Judge  Scott,  in  his 
usual  clear,  strong  and  terse  language,  pointed  out  the 
evil  that  would  follow  the  construction  placed  upon 
the  act  by  the  majority  of  the  members  of  the  court. 

After  that  opinion  was  handed  down,  the  first  Leg- 
islature that  convened  thereafter,  added  two  new  sec- 
tions 13  and  14,  to  chapter  55,  entitled,  ''Divorce  and 
Alimony,  *'  which  were  approved  November  23,  1855, 
and  they  have  been  revised  and  incorporated  into  each 
and  every  revision  of  the  statutes  from  that  time  to 
this  practically  without  amendment,  and  are  now  sec- 
tions 2380  and  2381,  Revised  Statutes  1909. 

Judge  Scott  having  seen  the  evils  that  would  nat- 
urally arise  from  the  construction  placed  upon  the  act, 
Govemhig  Practice  In  Chancery,  by  the  majority  of 
the  court,  proceeded  to  point  them  out  and  showed  that 
if  the  law  authorized  granting  of  a  decree  for  divorce 
and  permitted  the  innocent  or  successful  party  to  re- 
marry, and  after  having  done  so,  withdraw  the  mar- 
riage by  revoking  or  setting  aside  the  decree,  it  would 
thereby  make  an  innocent  wife  a  concubine  and  h'jr 
children  bastards. 

Not  only  that,  he  proceeded  to  show  that  a  p^ir- 
ehaser  of  property  for  a  valuable  consideration,  with- 
out notice,  is  protected  by  our  law,  and  asked  **  shall 
an  innocent  woman,  in  a  matter  that  is  dearer  to  her 
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than  life  itself,  be  in  a  worse  condition  than  a  mere 
purchaser  of  property!  How  could  the  law  ev^r  jus- 
tify itself  to  the  children  of  such  a  marriage  t  It  is 
bad  enough  when,  through  frauds,  falsehood  and  im- 
position of  a  parent,  children  are  made  to  hang  their 
heads  in  shame;  but  should  the  law  itself  be  made  the 
instrument  of  so  great  an  outraged 

Proceeding  he  said:  ** Considerations  of  policy 
unite  with  the  dictates  of  justice  in  forbidding  any 
interference  with  the  parties  after  a  divorce  has  once 
been  granted.  The  first  marriage,  in  all  such  cases, 
without  regard  to  the  divorce,  has  ceased  for  all  pur- 
poses for  which  it  was  contracted.  Its  sorrows  and 
disappointments  have  come  and  are  without  remedy. 
The  breaking  up  of  the  second  marriage  may  be  re- 
venge, but  it  is  no  reparation  for  the  evils  that  have 
been  already  done.  It  is  only  a  multiplication  of  the 
distresses  and  misfortunes  of  innocent  women  and 
children/* 

The  Legislature  is  presumed  to  have  known  what 
construction  this  court  placed  upon  the  statutes  of  the 
State  mentioned  in  the  Smith  case,  supra,  and  with 
that  knowledge,  proceeded  to  remedy  the  evils  so 
clearly  pointed  out  by  Judge  Scott  in  that  case,  by 
the  enactment  of  sections  13  and  14  before  mentioned. 

Can  there  be  any  doubt  in  the  mind  of  any  fair- 
minded  person,  but  what  the  Legislature  thereby  in- 
tended to  prohibit  the  courts  in  the  future  from  set- 
ting aside  a  decree  of  divorce  in  any  other  manner 
than  that  stated  therein? 

I  think  not.  This  is  made  doubly  certain  from 
the  fact  that  the  Legislature  at  the  very  next  session 
after  Judge  Scott  pointed  out  the  evils  that  would 
flow  from  the  decision  in  that  case,  enacted  the  two  sec- 
tions mentioned. 

To  my  mind  it  is  perfectly  clear,  that  the  Legis- 
lature did  not  intend  that  the  law,  as  pointed  out  by 
Judge  Scott  in  the  Smith  case,  should  longer  be  held 
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responsible  for  the  disgrace  and  injustice  which  were 
being  perpetrated  in  its  name  and  nnder  its  sanction 
npon  innocent  men  and  women,  and  their  children.  In 
other  words,  the  Legislature  clearly  intended  that 
when  the  law  divorced  a  man  and  wife,  and  authorized 
one  or  both  to  remarry,  no  court  should  have  the  au- 
thority to  set  aside  the  decree  of  divorce  and  thereby 
make  a  concubine  of  the  second  wife  and  bastards  of 
her  children. 

Judge  Scott  thought  that  the  principles  of  public 
policy  united  with  the  dictates  of  justice  would  forbid 
the  exercise  of  any  such  authority  on  the  part  of  the 
courts,  even  in  the  absence  of  the  enactment  of  said 
sections  13  and  14,  and  after  their  enactment,  viewed 
in  the  light  of  their  history,  there  can  be  no  logical 
escape  from  the  conclusion  that  the  Legislature  in- 
tended thereby  to  bar  all  future  molestation  of  such 
decrees. 

And  in  considering  this  question  it  should  be  borne 
in  mind  that  the  proceeding  in  the  Smith  case  was  a 
bill  of  review,  seeking  to  set  aside  the  judgment  on 
the  grounds  of  fraud;  and  that  when  the  Legislature 
came  to  deal  with  that  subject  it  not  only  took  from 
the  courts  the  authority  to  set  aside  a  decree  for  di- 
vorce by  a  bill  of  review,  but  also  in  express  terms 
prohibited  them  from  doing  so  by  appeal  or  writ  of 
error,  except  in  the  manner  stated  in  said  sections  2380 
and  2381,  notwithstanding  any  statute  or  lam  to  the 
contrary. 

That  being  true,  it  is  almost  self-evident  that  the 
Legislature  was  not  undertaking  to  remove  simply  a 
portion  of  the  means  by  which  a  decree  of  divorce 
could  be  set  aside  and  nullified,  but  it  is  perfectly  ap- 
parent from  reading  those  sections,  that  it  was  the  de- 
sign of  the  lawmakers  to  lake  from  the  courts  all  au- 
thority of  every  kind  to  set  aside,  modify  and  annul 
any  such  decree  in  the  future  except  in  the  manner 
therein  provided  for. 
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It  was  wholly  immaterial  to  the  Legislature,  to 
the  parties  interested,  and  to  society  by  what  means  the 
annulment,  if  authorized,  was  to  be  accomplished.  The 
same  wrong,  injustice  and  evil  would  flow  from  the 
setting  of  such  a  decree  aside,  by  a  bill  in  equity,  that 
would  result  if  set  aside  by  a  bill  of  review,  appeal  or 
writ  of  error. 

What  sense  would  there  be  in  the  Legislature  pro- 
hibiting the  courts  from  setting  such  a  decree  aside 
by  a  direct  proceeding,  such  as  by  a  bill  of  review, 
appeal,  or  writ  of  error,  and  recognizing  or  sanction- 
ing the  authority  of  the  courts  to  do  so  by  a  bill  in 
equity!  I  submit  none  whatever.  The  Legislature 
was  not  thinking  so  much  of  the  means  by  which  the 
mischief  pointed  out  by  Judge  Scott  was  being  per- 
petrated, as  it  was  about  the  abolition  of  the  evils 
which  would  naturally  flow  from  reversing,  annulling 
or  modifying  such  decrees 

It  has  been  suggested  in  the  opinion  of  my  learned 
associate,  that  the  argument  made  by  Judge  Scott  in 
the  Smith  case  would  apply  with  '*  greater  force  in  fa- 
vor of  the  bigamist.''  I  am  unable  to  agree  to  that 
language,  for  the  reason  that  in  the  case  of  the  biga- 
mist he  alone  through  his  fraud  and  deception  has 
perpetrated  a  great  wrong  upon  two  or  more  innocent 
women,  while  in  the  case  stated  by  Judge  Scott,  the 
law  of  the  land,  through  the  instrumentality  of  our 
courts  of  justice,  has  authorized  the  second  marriage, 
and  after  it  has  been  solemnized,  to  nullify  it  by  the 
same  instrumentality,  would  be  nothing  more  or  less 
than  the  perpetration  of  the  grossest  fraud  and  decep- 
tion upon  the  second  wife  and  her  children  by  the 
courts  of  the  country,  and  thereby  change  her  and  them 
from  a  wife  and  children  to  a  concubine  and  bastards. 

It  is  bad  enough  for  a  depraved  bigamist  to  so 
wrong  innocent  women,  but  the  thought  that  the  courts 
of  our  country  can  be  made  the  means  by  which  a 
wife  may  be  changed  into  a  concubine,  and  legitimate 


Digitized  by 


Google 


VOL.  242,  APRIL  TERM,  1912.  679 

Dorrance  v.  Dorrance. 

children  into  bastards,  is  abhorrent,  and  repulsive  to 
every  instinct  of  manhood  and  womanhood.  And  it  is 
no  answer  to  this  suggestion  to  say  that  the  defendant 
in  this  case  has  not  remarried,  and  therefore  he  has 
no  wife  or  children  to  be  wronged  by  a  decision  ad- 
verse to  him.  The  statute  makes  no  distinction,  as  to 
such  cases. 

If  the  decree  can  be  set  aside  where  there  is  no 
second  marriage,  then  it  can  be  done  where  a  second 
marriage  has  been  consummated.    This  is  elementary. 

This  identical  question  came  before  this  court  for 
determination  in  the  case  of  Salisbury  v.  Salisbury,  92 
Mo.  683.  The  facts  of  that  case  were  substantially 
the  same  as  are  those  in  the  case  at  bar.  There  the 
wife  abandoned  her  husband  because  of  his  adultery, 
and  retired  to  her  home  in  New  York.  During  her 
absence,  the  husband  procured  a  divorce  from  her 
upon  service  by  publication.  She  knew  nothing  of  the 
suit,  and  never  heard  of  the  publication  until  her  re- 
turn to  this  State,  which  was  long  after  the  expira- 
tion of  the  teiin  of  the  court  at  which  the  decree  for 
divorce  was  rendered.  Upon  learning  of  the  decree, 
she  brought  a  bill  in  equity  to  set  it  aside  upon  the 
ground  that  it  was  procured  by  fraud,  etc.  The  defend- 
ant filed  a  demurrer  to  the  bill,  which  was  by  the  court 
sustained,  and  the  plaintiff  duly  appealed  the  cause 
to  this  court.  In  that  case  Black,  J.,  in  construing 
sections  2184  and  2185,  "Revised  Statutes  1879,  the 
same  as  2380  and  2381,  Eevised  Statutes  1909,  used 
this  language: 

'*By  section  2184  appeals  in  these  divorce  suits 
must  be  allowed  at  the  term  at  which  the  judgment 
or  decree  appealed  from  was  rendered,  or  a  writ  of 
error  must  be  sued  out  within  sixty  days  after  the 
rendition  of  the  judgment.  Section  2185  is  as  fol- 
lows: *No  petition  for  review  of  any  judgment  for 
divorce,  rendered  in  any  case  arising  under  this  chap- 
ter, shall  be  allowed,  any  law  or  statute  to  the  con- 
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trary  notwithstanding;  but  there  may  be  a  review  of 
any  order  or  judgment  touching  the  alimony  and  main- 
tenance of  the  wife,  and  the  care,  custody,  and  main- 
tenance of  the  children,  or  any  of  them,  as  in  other 
cases.' 

'*The  case  of  Smith  v.  Smith,  20  Mo.  167,  came 
before  this  court  in  1854.  There  the  husband  had  pro- 
cured a  decree  of  divorce  on  an  order  of  publication, 
and  had  married  another  woman.  The  former  wife, 
under  sections  1,  2,  3,  and  4,  article  6,  of  the  chancery 
code  of  1845,  filed  her  petition  for  review,  which  was 
sustained.  Scott,  J.,  dissented,  and  made  some  strong 
observations  against  the  right  of  the  court  to  inter- 
fere in  such  cases  as  the  law  in  terms  allowed  the 
party,  at  whose  instance  the  decree  was  procured,  to 
immediately  marry  again.  Following  this  case,  and 
at  the  revision  of  1855,  section  2185  was  adopted.  This 
section,  it  was  held  in  Mansfield  v.  Mansfield,  26  Mo. 
163,  did  not  apply  to  divorce  suits  commenced  prior 
to  May  1,  1856,  and  that  is  all  the  case  decides,  for 
that  case  came  under  the  law  as  it  previously  existed. 
The  policy  of  the  statute  is  there  severely  criticised, 
but  it  has  remained  upon  the  statute  books  from  that 
day  to  this,  since  which  time  no  case,  until  this  one, 
has  come  before  this  court  for  review,  otherwise  than 
on  appeal  or  writ  of  error. 

**The  sections  of  the  chancery  code  of  1845,  before 
mentioned,  provided  that  when  a  final  decree  had  been 
rendered  against  a  defendant,  who  has  not  been  sum- 
moned and  had  not  appeared  to  the  suit,  such  decree 
might  be  set  aside  by  bill  of  review,  filed  within  a  des- 
ignated time,  showing  that  the  decree  was  against 
equity.  These  sections  are  substantially  re-enacted  in 
the  present  practice  act  (sees.  3684-5-6,  R.  S.  1879) ; 
and  it  is  contended,  by  counsel  for  appellant,  that  the 
petition  for  review,  which  is  prohibited,  is  that  only 
which  is  provided  by  the  statute,  and  that  a  court  of 
equity  always  has  the  power,  independent  of  the  stat- 
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ute,  to  set  aside  its  own  decrees  for  fraud  in  procnr- 
ing  them.  But  the  statute  declares  that  no  petition 
for  review  shall  be  allowed,  any  law  or  statute  .to  the 
contrary  notwithstanding.  It  is  clear  we  cannot  limit 
the  prohibition  to  this  statutory  review.  In  chancery 
practice  biUs  of  review  might  be  brought  upon  the  dis- 
covery of  new  matter;  such,  for  example,  as  the  dis- 
covery of  a  release  or  receipt,  which  would  change  the 
merits  of  the  claim  upon  which  the  decree  was  founded. 
[Story's  Eq.  Plead.  (9  Ed.),  sec.  412.]  So  a  bill  to 
impeach  a  decree  for  fraud  is  an  original  bill  in  the 
nature  of  a  bill  of  review.  [Story's  Eq.  Plead.,  sec. 
426;  2  Dan.  Ch.  Plead,  and  Prac,  sec.  1584,  note  4.] 

"The  present  petition  is  essentially  a  bill  of  re- 
view, or,  as  it  is  said,  in  the  nature  of  a  bill  of  review. 
Its  first  and  foremost  object  is  to  set  aside  the  former 
decree,  and  we  cannot  escape  the  conclusion  that  it  is 
within  the  statute,  and  clearly  prohibited.  It  was  the 
evident  purpose  of  the  liCgislature,  with  the  example  of 
Smith  V.  Smith,  supra,  before  it,  to  deny  a  review  in 
all  cases,  whether  based  upon  a  charge  of  fraud  or  not. 
The  breaking  up  of  second  marriage  relations,  which 
must  often  result  in  disaster  to  innocent  persons  and 
children,  doubtless  led  to  the  enactment.  It  would 
seem  the  statute  might  allow  a  review  of  these  divorce 
decrees  rendered  on  publication  of  notice,  where  no 
new  marriage  relation  has  been  contracted,  without 
violating  any  principle  of  sound  public  policy.  But  a 
criticism  of  the  law  avails  nothing.  The  statute  is 
clear  and  emphatic.  It  makes  no  exception.  The  courts 
are  powerless  to  legislate  one  into  it.  It  asserts  broadly 
a  principle  of  public  policy  which  has  found  recognition 
elsewhere.  [Parrish  v.  Parrish,  9  Ohio  St.  534;  Greene 
V.  Greene,  2  Gray,  361.]  The  St.  Louis  Court  of  Ap- 
peals reached  the  same  conclusion,  in  a  case  not  mater- 
ially different  from  the  one  in  hand.  [Ohilds  v.  Childs, 
llMo.App.395.]'' 
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That  case  is  on  all-fours  with  the  case  at  bar,  and 
the  opinion  therein  was  written  by  Judge  Black,  one  of 
the  strongest  jurists  who  ever  sat  upon  this  bench. 

There  as  here,  a  distinction  was  tried  to  be  drawn 
between  a  bill  in  equity  to  set  aside  the  decree  and  a 
bill  of  review. 

But  Judge  Black  in  that  case  ruled,  and  correctly 
so,  that  under  said  sections  of  the  statute  no  such  dis- 
tinction existed  between  the  two,  and  that  within  the 
meaning  of  those  statutes  a  bill  in  equity  was  prac- 
tically the  same  as  a  bill  of  review. 

ti  the  case  of  Childs  v.  Childs,  11  Mo.  App.  395,  a 
bill  in  equity  was  filed  in  the  circuit  court  of  the  city  of 
St.  Louis,  by  the  plaintiff  against  the  defendant,  for 
the  purpose  of  setting  aside  a  decree  of  divorce  ren- 
dered therein  where  the  plaintiff  in  the  last  case  was 
the  defendant  in  the  first  and  the  plaintiff  in  the  first 
there  was  the  defendant  in  the  second*  The  bill  stated 
that  the  defendant  had  driven  her  from  his  home  with- 
out good  cause  or  excuse,  and  refused  to  live  with  her, 
and  subsequently  abandoned  her,  and  without  her 
knowledge  went  to  St.  Louis,  where  he  procured  a  di- 
vorce from  her  on  service  by  publication.  The  bill 
also  stated  that  the  facts  stated  in  the  petition  for 
divorce  were  false  and  fraudulently  made,  and  that 
she  never  heard  of  the  divorce  suit  until  long  after 
the  rendition  of  the  decree  therein.  The  bill  then  asked 
to  have  the  decree  of  divorce  set  aside  and  for  naught 
held,  etc.  A  demurrer  was  filed  to  the  petition,  which 
was  overruled  in  an  opinion  written  by  Thayeb,  J., 
then  on  the  circuit  bench,  but  subsequently  was  one  of 
the  judges  of  the  United  States  Circuit  Court  of  Ap- 
peals of  this  circuit.  The  plaintiff  declines  to  plead 
further,  and  judgment  was  accordingly  rendered  in  fa- 
vor of  the  defendant.  After  taking  the  proper  pre- 
liminary steps,  the  plaintiff  duly  appealed  the  cause 
to  the  St.  Louis  Court  of  Appeals.    The  Court  of  Ap- 
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peals  quoted  and  adopted  the  following  language  from 
the  opinion  of  Judge  Thayer: 

*'From  the  facts  alleged  by  the  plaintiff,  this  would 
appear  to  be  a  case  where  a  court  of  equity  ought  to 
interfere  and  set  aside  the  original  decree  of  divorce, 
on  the  ground  that  the  same  was  procured  by  fraud; 
but  our  statute  respecting  divorce  has  apparently 
barred  the  door  to  such  relief.  Section  2184  of  the 
Revised  Statutes  of  1879  limits  the  right  of  appeal 
from  a  decree  of  divorce  to  the  term  at  which  the  de- 
cree was  rendered,  and  the  right  to  sue  out  a  writ  of 
error  to  sixty  days  after  the  entry  of  the  decree.  Sec- 
tion 2185  (as  if  to  close  the  way  to  all  redress  in  mat- 
ters of  divorce,  where  an  appeal  is  not  taken  or  a  writ 
of  error  is  not  sued  out  in  time)  provides,  that  *no  peti- 
tion for  review  of  any  judgment  for  divorce  rendered 
in  any  case  arising  under  this  chapter  shall  be  allowed, 
any  law  or  statute  to  the  contrary  notwithstanding.' 

'*Thi8  proceeding  is  clearly  a  *  petition  for  re- 
view' of  the  judgment  or  decree  of  divorce  entered  in 
room  No.  1  of  this  court,  on  June  18,  1879.  [Story's 
Eq.  PL  (10  Ed.),  sec.  426.]  This  statute  went  into 
force  in  May,  1856,  and  has  been  incorporated  into 
each  subsequent  revision.  It  is  true  that  the  policy 
of  the  statute  has  been  criticised  by  the  Supreme  Court 
in  the  case  of  Mansfield  v.  Mansfield,  26  Mo.  163,  also 
in  the  case  of  Cole  v.  Cole,  3  Mo.  App.  571;  but  its 
applicability  to  a  case  like  the  present  has  never  been 
authoritatively  denied,  and  indeed  it  cannot  be  denied, 
unless  the  ooarts  hold  that  the  Legislature  did  not 
intend  to  deny  the  right  to  file  a  petition  for  review 
of  judgments  for  divorce,  where  the  same  had  been 
obtained  bj  fraud.  Such  construction  of  the  act  in 
question  would  incorporate  an  exception  into  the  stat- 
ute, which  the  Legislature  have  not  expressed,  and, 
furthermore,  it  would  practically  nullify  the  law;  since 
the  great  majority  of  bills  for  review  of  judgments  of 
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any  kind,  are  based  upon  allegations  of  fraud  in  pro- 
curing such  judgments. 

**In  the  case  of  Cole  v.  Cole,  the  appellate  court, 
on  an  inspection  of  the  record  in  the  divorce  case,  were 
enabled  to  say  that  the  decree  was  utterly  void  for  want 
of  jurisdiction  appearing  on  the  face  of  the  record. 
In  Mansfield  v.  Mansfield,  the  action  for  divorce  was 
begun  before  the  statute  (section  2185)  went  into  force, 
and  the  same  was  not  held  applicable  to  the  case  then 
•  under  consideration.  But  in  the  present  case,  the  orig- 
inal proceeding  appears  to  have  been  strictly  regular. 
The  petition  for  divorce  contains  fdl  the  jurisdictional 
averments;  service  by  publication  was  duly  made;  and 
if  the  decree  is  to  be  impeached  it  must  be  by  evi- 
dence dehors  the  record. 

**I  am  of  the  opinion  that  the  Legislature  intended, 
by  section  2185  of  the  Divorce  Act,  to  prohibit  courts 
from  entertaining  petitions  for  review  (based  upon 
any  ground)  after  the  lapse  of  the  term  at  which  the 
decree  was  rendered.  They  probably  foresaw  that 
persons  once  divorced  might  contract  new  relations 
by  marriage  with  innocent  third  parties,  and  that  to 
allow  such  decrees  to  be  impeached,  even  for  fraud, 
years  or  even  months  after  they  were  rendered  would 
be  productive  of  more  harm  than  good.  This  ruling 
.will  not  prevent  the  courts  from  setting  aside  decrees 
of  divorce  at  any  time,  under  the  authority  of  Cole  v. 
Cole,  where  the  record  on  its  face  shows  that  the  court 
had  no  jurisdiction  over  the  case,  and  that  the  decree  is 
a  nullity.  But  where  it  is  sought  to  impeach  decrees 
of  this  character  by  evidence  aliunde,  and  for  matter 
not  api>arent  on  the  face  of  the  record,  the  courts,  in 
my  opinion,  have  no  power  under  the  statute  to  pro- 
ceed.'* 

This  court  in  the  case  of  Mansfield  v.  Mansfield,  26 
Mo.  163,  while  doubting  the  wisdom  of  the  statute  in 
an  opinion  written  by  Napton,  J.,  held  that  section  14, 
Eevised  Statutes  1855,  was  applicable  to  all  suits  for 
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divorce  commenced  after  May  1,  1856,  and  thereby 
recognized  the  fact  that  there  would  be  no  other  method 
by  which  a  decree  for  divorce  could  be  reversed,  set 
aside,  or  modified,  except  as  provided  for  in  said  sec- 
tions 13  and  14,  approved  November  23,  1855. 

The  criticism  of  the  statutes  referred  to  in  the 
foregoing  cases  did  not  go  to  the  validity  or  scope  of 
the  statutes  themselves,  but  to  the  wisdom  of  the  pol- 
icy expressed  theiein. 

The  same  question  was  presented  to  the  Kansas 
City  Court  of  Appeals  in  the  case  of  Nave  v.  Nave, 
28  Mo.  App.  505.  Ellison,  J.,  who  wrote  the  opinion, 
clearly  states  the  law  of  the  case  in  the  following  lan- 
guage, 

'*  Where  the  court  has  jurisdiction  in  divorce  pro- 
ceedings, the  statute  of  this  State  (sec.  2185)  has  made 
the  decree  absolutely  final  unless  appealed  from  or 
corrected  on  writ  of  error  as  provided  in  section  2184. 
This  statute  was  probably  enacted  in  view  of  the  di- 
vision of  the  Supreme  Court  in  Smith  v.  Smith,  20  Mo. 
166.  It  was  criticised  in  Mansfield  v.  Mansfield,  26  Mo. 
163,  but  has  never  been  construed  otherwise  than  as 
it  reads.  On  the  contrary,  in  Salisbury  v.  Salisbury, 
92  Mo,  683,  the  section  referred  to  is  literally  inter- 
preted, and  it  is  held  *to  deny  a  review  in  all  cases, 
whether  based  upon  a  charge  of  fraud  or  not.'  In 
view  of  this  decision  it  is  not  at  all  necessary  to  enter 
into  a  discussion  of  the  question.  It  is  so  decided  and 
no  doubt  properly. 

**But  counsel  seek  to  avoid  the  force  of  the  statute 
by  denominating  the  proceeding  before  us,  as  a  mo- 
tion, and  not  a  bill  or  petition  for  review.  The  stat- 
ute is:  *Sec  2185.  No  petition  for  review  of  any 
judgment  for  divorce,  rendered  in  any  case  arising 
under  this  chapter,  shall  be  allowed,  any  law  or  statute 
to  the  contrary  notwithstanding,'  etc.  It  would  be 
a  singular  holding  to  say,  in  the  face  of  this  statute, 
that  you  could  accomplish  the  same  purpose  by  motion 
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which  you  are  prohibited  from  obtaining  by  petition. 
A  party  would  thus  be  enabled,  by  a  change  of  his 
pleading,  to  thwart  the  object  of  the  law.  The  pur- 
pose of  this  statute  is  not  to  regulate  a  matter  of  prac- 
tice, but  it  is  to  prevent  the  disturbance  of  a  judgment 
of  divorce  rendered  by  a  court  of  competent  jurisdic- 
tion, under  any  circumstances,  except  by  appeal  or 
writ  of  error.  Whether  we  call  defendant's  paper  a 
motion  or  a  petition,  it  is  certain  she  is  seeking  by  it 
to  bring  about  what  the  law  says  shall  not  be  done. 
The  .judgment  of  the  circuit  court  was  manifestiy  cor- 
rect and  it  is  hereby  affirmed.  *' 

As  previously  stated,  the  divorce  business  of  this 
country  has  become  a  State  and  a  National  crime,  and 
thereby  thousands,  tens  of  thousands,  yea,  I  dare  say, 
more  than  fifty  thousand  decrees  are  rendered  in  this 
country  each  and  every  year,  and  that  has  been  going 
on  for  many  years ;  and  of  course,  there  reside  within, 
this  State  her  proportionial  part  of  that  number  who 
have  married  innocent  men  and  women  within  our 
borders,  who  perhaps  in  many  instances  never  heard 
of  the  divorce,  especially  those  granted  in  courts  of 
other  States  and  foreign  countries. 

Under  that  condition  of  society,  should  we  adopt 
the  easy  rule  of  nullification  announced  in  the  opin- 
ion written  by  our  learned  commissioner,  in  this  case, 
by  repealing  the  statutes  before  mentioned,  by  judicial 
construction,  then  the  present  generation  will  never 
see  the  end  of  the  great  injustice,  cruel  wrongs  and 
inexcusable  outrages,  which  will  be  inflicted  by  the 
great  institutions  of  this  State  called  courts  of  jus- 
tice, upon  hundreds  of  innocent  men  and  women  and 
their  helpless  children.  If  the  public  policy  announced 
in  those  statutes  is  unwise  then  the  remedy  should 
rest,  not  with  the  courts,  but  with  the  Legislature, 
which  enacted  it. 

By  a  legislative  repeal,  the  act  would  operate 
prospectively,  and  not  retrospectively,  as  will  be  the 
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case  if  repealed  by  the  judiciary,  as  insisted  upon  by 
my  learned  associate. 

Those  statutes  were  designed  as  enactments  of  re- 
pose, in  domestic  relations ;  and  now,  at  this  late  date, 
for  this  court  to  repeal  them  after  they  have  been  in 
full  force  and  effect  for  more  than  a  half  a  century, 
would  greatly  disturb  our  social  relations,  and  subject 
every  decree  rendered  for  divorce  in  this  State  dur- 
ing the  fifty  yearS;  to  attack  by  a  bill  in  equity,  and 
thereby  disturb  our  social  relations,  which  have  rested 
upon  those  statutes,  to  the  same  extent  that  a  bull 
would  disturb  things  if  turned  loose  in  a  china  store. 
No  one  can  tell  whom  it  will  affect  and  when,  but  that 
it  will  be  many,  first  and  last,  there  can  be  no  doubt. 
Far  better  that  the  few  who  have  been  injured  by  the 
fraudulent  divorces  go  without  redress,  than  to  throw 
down  the  bars  of  oppression  to  the  numerous  innocent 
and  helpless.  Li  order  to  protect  the  few,  it  is  pro- 
posed to  throw  down  the  bars  which  protect  the  many. 

That  hard  cases  make  bad  laws  is  as  true  to-day 
as  it  was  yesterday ;  and  the  thought  that  such  a  prop- 
osition is  seriously  contemplated,  causes  me  to  shud- 
der because  of  the  great  wrongs  and  injustice  which 
are  certain  to  flow  therefrom  to  innocent  men,  women 
and  children,  in  the  near  future. 

So  viewing  this  case  from  whatever  standpoint  you 
may,  it  seems  to  me  that  under  the  law  as  enacted  by 
the  Legislature,  and  as  construed  by  this  court  and  by 
the  Courts  of  Appeals  for  more  than  a  half  a  century, 
there  is  no  escape  from  the  conclusion  that  the  trial 
court  properly  sustained  the  demurrer  to  the  petition. 

T  am  therefore  of  the  opinion  that  the  judgment  of 
the  circuit  court  should  be  affirmed 
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HATTIE  HAWKINS  v.  JAMES  SMITH  and  L.  C. 
WHITTAKEE,  AppeUants. 

In  Banc,  May  20,  1912. 

1.  CONSTITUTIONAL  LAW:  Due  Process:  Equal  Protection  of 
the  Laws:  Mining.  Sees.  5440-5444,  R.  S.  1909,  mailing  oper- 
atora  of  mines  liable  for  damages  sustained  by  any  servant  by 
reason  of  the  negligence  of  a  fellow-servant,  are  not  invalid  as 
in  contravention  of  the  Fifth  and  Fourteenth  Amendments  to 
the  .Federal  Constitution  or  of  section  30,  article  2,  and  section 
68,  article  4,  of  the  Missouri  Ck)nstitution,  guaranteeing  due  pro- 
cess of  law  and  the  equal  protection  of  the  laws.  In  view  of  the 
unusual  hazards  incident  to  the  labors  of  miners,  legislation 
applicable  to  them  as  a  class  has  frequently  been  upheld. 

2.  :  :  :  :  Classification  for  Legis- 
lative Purposes.  Nor  is  the  act  invalidated  by  the  fact  that  it 
excludes  from  its  benefits  certain  workmen  employed  above 
ground.  There  is  a  broad  distinction  discernible  between  the 
hazards  incident  to  the  performance  of  their  duties  by  those 
miners  engaged  in  working  beneath  the  earth's  surface  and  those 
attendant  upon  the  doing  of  the  work  which  is  done  above  the 
surface. 

3.  :  :  :  :  "Producing."    Nor  is  the 

act  invalid  because  it  applies  only  to  "producing"  mines,  thus 
excluding  prospectors^  and  explorers.  It  is  not  for  that  reason 
violative  of  the  constitutional  inhibition  against  class  legis- 
lation, nor  does  it  deny  the  equal  protection  of  the  laws. 

4.  :   Class  Legislation.     The  Legislature  may  exercise  a 

wide  discretion  in  selecting  and  classifying  objects  of  legis- 
lation, and  it  is  only  when  the  legislative  power  has  been  tran- 
scended that  the  courts  may  interfere. 

6.  NEGLIGENCE:  Survival  of  Cause  of  Action:  Mining.  In 
case  of  the  death  of  a  person  injured  in  mining  in  such  manner 
as  to  make  the  operator  of  the  mine  liable  under  section  6440, 
Revised  Statutes  1909,  the  widow  of  the  deceased  may  recover. 

6.  STATUTES:  Enactment  by  Assumption.  The  Legislature  can- 
not bring  a  statute  into  existence  by  merely  assuming;  in 
another  independent  statute,  that  it  exists. 

7.  :  — — :  Construction:  Intent.  When  the  language 
of  a  statute  is  unequivocal  and  unambiguous,  mere  assumption 
in  one  of  its  sections  that  the  others  possess  a  meaning  at  war 
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with  the  clear  import  of  that  langoage  will  not  Justify  the  court 
In  construing  into  those  sections  the  assumptions  thus  made. 

8.  NEGLIGENCE:  Survival  of  Cause:  General  Statute.     Section 
'  6426,  RoTised  Statutes  1909,  providing  that  when  death  shall  be 

caused  by  the  wrongful  act  of  another,  and  the  act  is  such  as 
would,  if  death  had  not  ensued,  have  entitled  the  person  injured 
to  recover  damages,  the  person  guilty  of  the  act  shall  be  liable 
to  an  action  for  damages,  notwithstanding  the  death  of  the  per- 
son injured,  is  general  and  applies  to  causes  of  action  created 
subsequently  to  the  passage  of  the  statute. 

9.  STATUTES:  Amendment  by  Inference.     The  Legislature  can- 
not amend  a  statute  by  inference  from  acts  subsequently  passed. 

Appeal  from  Jasper   Circuit   Court. — Hon.  Howard 
Gray,  Judge. 

Affibmbd« 

Spencer,  Grayston  d  Spencer  for  appellants. 

(1)  Plaintiff's  action  is  based  on  the  Act  of  May 
10, 190L  (Laws  1907,  p.  251).  This  may  give  a  right 
of  action  to  the  injured  agent  or  servant,  but  does  not 
transmit  any  cause  of  action  to  the  widow  in  case  the 
agent  or  servant  is  killed.  Strottman  v.  Bailroad,  211 
Mo.  227;  Broadwater  v.  Railroad,  212  Mo.  437;  Mc- 
Murray  v.  Eailroad,  125  S.  W.  751 ;  Henderson  v.  Rail- 
road, 133  S.  W.  151.  (2)  The  Act  of  May  10,  1907, 
is  unconstitutional  under  the  provision  of:  1st.  The 
Fourteenth  Amendment  to  the  .Constitution  of  the 
United  States.  2nd.  The  Fifth  Amendment  to  said 
Constitution.  3rd.  Section  30  of  article  2  of  the  Con- 
stitution of  Missouri.  4th.  Section  53  of  article  4  of 
said  Missouri  Constitution,  because  the  act  abridged 
the  privileges  and  immunities  of  citizens  of  the  United 
States  and  deprives  persons  of  property  without  due 
process  of  law,  and  denies  to  the  operators  of  certain 
mines  the  equal  protection  of  the  law.  Because  by 
the  act  the  property  of  certain  mine  operators  is  taken 
without  due  process  of  law.  -  Because  the  act  is  special 

242  Sup.- 
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or  class  legislation.  Because  it  undertakes  to  make 
an  arbitrary  and  unnecessary  classification  of  certain 
laborers  not  based  on  any  substantial  difference  be- 
tween them  and  other  laborers.  Because  it  improp- 
erly undertakes  to  make  a  classification  between  mines 
producing  and  mines  not  producing  lead,  zinc,  coal  or 
other  valuable  minerals,  and  is  therefore  class  or  spe- 
cial legislation.  Lochner  v.  People,  198  U.  S.  45 ;  Rail- 
road V.  Ellis,  165  U-  S.  150;  Paddock  v.  [Railroad,  155 
Mo.  524;  State  v.  Loomis,  115  Mo.  307;  State  v.  Ju- 
low,  129  Mo.  163;  State  ex  reL  v.  Miller,  100  Mo.  439 ; 
State  ex  rel.  v.  Ashbrook,  154  Mo.  375;  In  re  Flukes, 
157  Mo.  125;  Railroad  v.  Westby,  178  Fed.  619.  The 
act  in  question  provides  that  every  person,  etc.,  operat- 
ing a  mine  producing  lead,  etc.,  or  other  valuable  mia- 
erals,  shall  be  liable  for  all  damages  sustained  by 
any  servant  or  agent  thereof  while  engaged  in  operat- 
ing such  mine,  by  reason  of  the  negligence  of  any  other 
agent  or  servant  thereof.  Then  the  operation,  con- 
struction and  repair  of  concentrating  mills,  flumes 
and  tramways  wholly  above  ground  is  expressly  ex- 
cluded from  the  provisions  of  the  act.  A  difference 
is  made  between  mines  producing  and  those  not  pro- 
ducing lead,  zinc,  coal  and  other  valuable  minerals. 
A  distinction  is  also  made  between  the  acts  of  fellow- 
servants  in  mining  and  getting  the  ore,  on  the  one 
hand,  and  in  cleaning  same  and  preparing  it  for  mar- 
ket. The  act  also  attempts  to  make  a  rule  as  to  such 
mines  different  from  that  applicable  to  the  other  busi- 
ness carried  on  in  the  State.  There  is  no  basis  for 
any  of  these  attempted  classifications. 

F.  L.  Williams,  R.  A.  Mooneyham  and  P.  D.  Deck- 
er for  respondent. 

(1)  Assuming  that  the  act  approved  May  10, 
1907,  known  as  the  Mining  Fellow-Servant  Law,  is 
valid,  the  plaintiff  has  a  right  to  maintain  this  cause 
of  action.    By  virtue  of  said  fellow-servant  law  J. 
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Hawkins,  plaintiff's  husband,  had  a  right  to  maintain 
a  cause  of  action  if  he  had  lived.  Laws  1907,  p.  251. 
Section  2865,  E.  S.  1899,  now  section  5426,  E.  S. 
1909  deals  with  the  same  subject  as  the  Min- 
ing Fellow-Servant  Law,  to-wit,  liability  for 
personal  injuries.  The  two  statutes  are  cognate 
and  in  pari  materia.  They  are  supplemental  to  each 
other  and  must  be  considered  together.  By  virtue  of 
said  survival  act,  section  2865,  whatever  cause  of  ac- 
tion Hawkins  would  have  in  case  he  had  lived  is 
transmitted  to  his  widow,  the  plaintiff.  Eacho  v.  De- 
troit, 90  Mich.  92;  PMlo  v.  Eailroad,  33  Iowa,  47; 
Powell  V.  Sherwood,  162  Mo.  605;  State  v.  Klein,  116 
Mo.  264;  State  v.  KimbaU,  Wils.  174  (Ind.) ;  Coats 
V.  Barrett,  49  HI.  App.  175.  When  the  Legislature 
passed  the  fellow-servant  mining  act  giving  a  cause 
of  action  to  the  injured  party,  if  he  lived,  it  naturally 
thought  that  this  cause  of  action  would  be  transmit- 
ted to  his  widow  and  orphans  in  case  the  injury  re- 
sulted in  death.  This  is  clearly  shown  by  section  4 
of  the  Mining  Fellow-Servant  Act.  Why  should  the 
Legislature  specifically  forbid  the  employer  to  make 
a  contract  limiting  his  liability  based  upon  the  con- 
tingency of  death  if  said  Legislature  intended  that 
death  of  the  injured  party  would  end  the  liability  of 
the  employer?  (2)  The  Act  of  May  10,  1907,  is  con- 
stitutional. The  reasons  urged  against  its  constitu- 
tionality are  the  identical  reasons  which  were  urged 
against  the  constitutionality  of  the  Eailroad  Fellow- 
Servant  Law,  and  which  were  considered  and  over- 
ruled by  this  court  in  the  case  of  Powell  v.  Sherwood, 
162  Mo.  617.  We  admit  that  classification  for  legis- 
lative purposes  must  have  some  reasonable  basis  upon 
which  to  stand.  The  peculiar  and  unusual  hazards  inci- 
dent to  the  labor  of  miners  forms  a  suflScient  basis  for 
legislative  discrimination  to  establish  classification. 
The  difference  in  the  hazards  and  nature  of  the  work 
of  the  men  who  dig  the  ore  underground  and  the  men 
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who  clean  the  ore  on  top  of  the  ground  is  a  sufficient 
basis  to  justify  the  Legislature  in  excepting  the  men 
on  top  of  the  ground  from  the  application  of  the  law. 
The  Legislature  did  not  intend  to  make  and  did  not 
make  a  distinction  between  mines  producing  and  mines 
not  producing  ore.  The  word  '* producing''  should 
be  taken  with  the  context  and  not  considered  alone. 
It  was  used  in  the  sense  of  description  and  not  of 
limitation.  The  phrase,  *'a  mine  producing  lead,  zinc, 
coal  and  other  valuable  minerals,"  means  the  same 
as  the  phrase  **lead,  zinc,  coal  and  other  valuable  min- 
eral producing  mine.'*  If  the  Legislature  had  intend- 
ed, as  appellant  suggests,  to  exempt  mines  that  were 
not  producing  ore,  it  would  have  said  so  in  plain  and 
unequivocal  terms  as  it  did  when  it  exempted  men  em- 
ployed above  ground  in  section  4a.  Powell  v.  Sher- 
wood, 162  Mo.  617;  Wilmington  v.  Fulton,  205  XT.  S. 
6a. 

BLAIB,  C. — J.  Hawkins  having  met  death  in  one 
of  appellants'  lead  and  zinc  mines  by  reason  of  the 
negligence  of  a  fellow-servant,  his  widow  brought  this 
suit  and  recovered  judgment  under  the  Act  of  May 
10,  1907  (Sees.  5440-5444,  R.  S.  1909),  known  as  the 
** Mining  Fellow-Servants  Law." 

To  reverse  that  judgment  appellants'  counsel  con- 
tend that  (1)  the  act  mentioned  is  unconstitutional 
and  (2)  no  cause  of  action  survives  to  respondent  un- 
der the  facts  stated. 

1.  It  is  insisted  that  the  act  under  which  judg- 
ment was  recovered  contravenes  the  provisions  of  the 
Fifth  and  Fourteenth  Amendments  to  the  Constitu- 
tion of  the  United  States  and  of  section  30,  article  2, 
and  section  53,  article  4,  of  the  Constitution  of  Mis- 
souri. 

An  inspection  of  sections  5440-5444,  Revised  Stat- 
utes 1909,  discloses  that  the  draughtsman  followed 
closely  the  fellow-servant  law  applying  to  railroads. 
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the  constitutionality  of  which  has  been  npheld  by  this 
court  against  substantially  the  same  objections  made 
to  the  act  now  in  question  (Powell  v.  Sherwood,  162 
Mo.  605),  and  in  this  case  as  in  that,  the  argument  is 
virtually  confined  to  an  effort  to  maintain  that  the 
classification  adopted  for  the  purposes  of  the  law  is 
purely  arbitrary  and,  therefore,  legally  indefensible. 

In  view  of  the  unusual  hazards  incident  to  the  la- 
bors of -miners,  legislation  applicable  to  them  as  a 
class  has  frequently  been  upheld  by  this  and  other 
courts  (Hamman  v.  Cen.  Coal  &  Coke  Co.,  156  Mo. 
232;  State  v.  Murlin,  137  Mo.  297;  State  v.  Cantwell, 
179  Mo.  245,  and  cases  cited),  and,  generally  speaking, 
we  see  no  reason  for  concluding  that  an  act  abolishing 
the  fellow-servant  rule  in  the  case  of  miners  is  any 
more  open  to  the  objections  that  it  results  in  a  de- 
nial of  the  equal  protection  of  the  laws  and  is  a  de- 
privation of  property  without  due  process  of  law  than 
are  the  many  enactments  of  like  character  relating 
solely  to  railroads  and  whose  constitutionality  has 
often  been  vindicated  by  the  courts. 

In  the  case  of  Hamman  v.  Cen.  Coal  &  Coke  Co., 
supra,  this  court  gave  full  recognition  to  the  principle 
that  the  dangers  of  mining  are  so  great,  unusual  and 
distinctive  in  character  as  to  warrant  legislation  spe- 
cially applicable  to  those  engaged  in  that  occupation, 
subjecting  mine  operators  to  greater  liability  than 
others  in  case  of  the  death  of  a  miner  from  actionable 
negligence.  The  act  upheld  in  that  case  was  not  like 
that  attacked  in.  this,  but  the  principle  applied  is  amply 
sufficient,  we  think,  to  justify  the  conclusion  that  the 
fact  that  the  act  in  question  applies  to  miners  only 
constitutes  no  infringement  of  the  constitutional  pro- 
visions mentioned. 

In  view  of  this  and  other  recognitions  by  this 
court  of  the  fact  that  for  the  purposes  of  legislation, 
the  basis  of  the  distinction  between  mining  and  other 
occupations  is  like  in  character  to  that  which  sup- 
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ports  the  validity  of  fellow-servant  legislation  applica- 
ble solely  to  railroads,  we  are  convinced  that  the  Leg- 
islature possesses  full  power  to  enact  similar  legisla- 
tion affecting  miners  and  mine  operators  as  a  distinct 
class.  In  fact,  the  contrary  is  not  seriously  contended 
in  this  case. 

In  two  respects,  however,  appellants  assert  that 
the  Legislature  has  improperly  exercised  its  power  so 
to  legislate,  in  that  the  act  (1)  excludes  from  its 
operation  those  engaged  in  certain  duties  on  the  sur- 
face and  (2)  is  applicable  only  to  producing  mines. 

There  is  a  broad  distinction  discernible  between 
the  hazards  incident  to  the  performance  of  their  du- 
ties by  those  miners  engaged  in  working  beneath  the 
earth's  surface  and  those  attendant  upon  the  doing 
of  the  work  which  is  done  upon  the  surface.  This 
seems  suflSciently  obvious  without  further  statement. 

Previously  in  this  paragraph  attention  has  been 
called  to  the  principle  which  justifies  the  Legislature 
in  classifying  miners  and  mine  operators  for  legisla- 
tive purposes  and  that  principle  furnishes  adequate 
support  for  the  distinction  made  in  the  act  between 
classes  of  miners  engaged  in  duties  distinctly  different 
in  character  and  with  resepct  to  the  dangers  attend- 
ant upon  them. 

In  addition  to  this  it  may  be  that  appellants  are 
not  in  a  position  to  raise  this  question.  All  mine 
operators  in  a  like  situation  with  appellants  fall  with- 
in the  purview  of  the  act.  The  discrimination,  if  any, 
is  against  certain  mine  employees,  and  as  to  them 
mine  operators^  are  subject  to  no  new  liability.  The 
argument  being  that  the  defect  in  the  act  consists  in 
a  failure  to  include  all  miners  in  a  like  situation  with 
those  included  necessarily  concedes  the  propriety  of 
the  legislation  if  all  were  so  included.  What  discrimi- 
nation against  appellants  can  be  asserted  as  arising 
from  a  failure  to  extend  their  liability  further  than 
is  done?     Is  not  the  discrimination,  if  any,  against 
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those  excluded  from  the  benefits  of  the  act  and,  if  so, 
on  what  principle  can  appellants  complain?  It  is  not 
necessary  to  decide  this  question,  nor  do  we  decide 
that  those  excluded  from  the  terms  of  the  act  might 
not  be  included  on  some  broader  distinction  than  that 
which  marks  the  boundaries  of  the  class  to  which  the 
act  being  considered  applies.  Since  the  act  includes 
**all  who  are  or  who  may  come  into  like  situations  and 
circumstances*^  it  is  no  reason  for  declaring  it  invalid 
that  others  subjected  to  less  and  different  dangers  are 
not  included  within  the  purview  thereof  though  they 
be  employed  by  the  same  person  or  corporation  and 
engaged  in  another  department  of  the  same  service. 
The  difference  between  the  situation  of  those  engaged 
above  and  those  underground  patently  **  bears  a  rea- 
sonable and  just  relation  to  the  act  in  respect  to  which 
the  classification  is  proposed*'  and  this  is  all  that  is 
required.  [Gulf  C.  &  S.  F.  R.  Co.  v.  Ellis,  165  U.  S. 
150;  Bradford  Construction  Co.  v.  Heflin,  88  Miss. 
314.] 

It  is  also  argued  that  the  effect  of  the  use  of  the 
word  **producing*'  in  the  first  section  of  the  act  (Sec. 
5440,  R.  S.  1909)  is  to  restrict  the  class  affected  to 
mines  producing  mineral  and  to  exempt  from  the  lia- 
bilities imposed  prospectors  and  others  whose  mines 
have  not  yet  reached  the  point  of  production,  and  that 
such  exemption  denies  appellants  the  equal  protection 
of  the  laws,  and  is  violative  of  the  constitutional  in- 
hibition against  class  legislation. 

The  conclusion  announced  does  not  follow  from 
the  premise  laid  down.  Undoubtedly  the  Legislature 
possesses  the  power  to  **  select  and  classify  objects  of 
legislation, '^  and  just  as  undoubtedly  may  exercise  a 
wide  discretion  in  the  exertion  of  that  power. 

**Th^re  is,  therefore,  no  precise  application  of 
the  rule  of  reasonableness  of  classification,  and  the 
rule  of  equality  permits  many  practical  inequalities. 
And  necessarily  so.    In  a  classification  for  govemmen- 
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tal  purposes  there  cannot  be  an  exact  exclusion  or 
inclusion  of  persons  and  things/'  It  is  ''suflSdent  to 
satisfy  the  demand  of  the  Constitution  if  a  classifica- 
tion is  practical  and  not  palpably  arbitrary/'  [Louis- 
ville &  Nashville  E.  E.  v.  Melton,  218  U.  S.  1.  c.  55.] 
**The  selection,  in  order  to  become  obnoxious  to  the 
Fourteenth  Amendment,  must  be  arbitrary  and  unrea- 
sonable, not  merely  possibly,  but  clearly  and  actually 
so/'  [Bachtel  v.  Wilson,  204  U.  S.  1.  c.  41.]  Again, 
^*A  classification  may  not  be  merely  abitrary,  but 
necessarily  there  must  be  great  freedom  of  discretion 
even  though  it  result  in  ill-advised,  unequal  and  op- 
pressive legislation."  [Heath  &  Milligan  Co.  v. 
Worst,  207  U.  S.  1.  c.  354;  Callahan  v.  Eailroad,  170 
Mo.  1.  c.  494;  Holden  v.  Hardy,  169  U.  S.  1.  c.  393,  et 
seq.;  Lindsley  v.  Natural  Carbonic  Gas  Co.,  220  U.  S. 
61;  St.  Louis  Cons.  Coal  Co.  v.  Illinois,  185  U.  S.  203.] 

The  Legislature  in  the  exercise  of  its  power  to 
classify  is  not  required  to  trace  with  a  hair  line  the 
boundaries  of  the  class  to  which  the  resulting  enact- 
ment shall  apply. 

Neither  State  nor  Federal  Constitution  proceeds 
upon  the  assumption  that  the  Ijegislature  is  omnis- 
cient, nor  is  the  discretion  of  that  magistracy  to  be 
superseded  by  that  of  the  courts  in  any  case.  It  is 
only  when  the  limits  of  legislative  power  have  been 
transcended  that  the  courts  may  extend  a  restraining 
hand. 

In  the  case  of  Minnesota  Iron  Co.  v.  Kline,  199 
U.  S.  593,  the  constitutionality  of  the  Minnesota  law 
abolishing  the  fellow-servant  rule  in  the  case  of  em- 
ployees of  railroads  was  drawn  in  question.  By  a 
proviso  in  that  statute  a  construction  rendering  **any 
railroad  company  liable  for  damages  sustained  by  any 
employee,  agent,  or  servant,  while  engaged  in  the 
construction  of  a  new  road,  or  any  part  thereof,  not 
open  to  public  travel  or  use''  was  forbidden.  The 
statute  was  by  the  Supreme  Court  of  Minnesota  held 
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applicable  to  a  narrow  guage  road  used  by  a  mining 
company  for  conveying  away  the  earth  ** stripped'* 
from  the  surface  of  the  mine. 

Li  responding  to  the  argument  that  so  construed 
the  act  was  obnoxious  to  the  provisions  of  the  Four- 
teenth Amendment,  the  Supreme  Court  of  the  United 
States  {Ibid.,  p.  597)  said: 

**We  are  of  a  different  opinion.  Sometime  must 
be  fixed  when  the  law  shall  begin  to  operate  and  the 
time  when  the  road  is  finished  is  a  natural  and  proper 
time.  There  may  be  unavoidable  and  exceptional  dan- 
gers before  the  track  is  finished  and  while  cars  are 
being  run  over  it  for  construction  purposes,  and  the 
Legislature  might  think  it  proper  that  the  servant 
should  take  the  risk  of  these  even  if  the  negligence 
of  a  fellow-servant  co-operated,  just  as  he  takes  the 
risks  of  the  known  peculiar  dangers  when  he  sets 
about  repairing  the  effects  of  an  accident.  The  fact 
that  there  may  be  also  dangers  like  those  on  the  fin- 
ished road  does  not  prevent  the  Legislature  from  con- 
sidering the  situation  as  a  whole  and  keeping  the  old 
rule  on  practical  grounds  until  the  exceptional  risks 
come  to  an  end.  ...  Of  course  there  is  no  objection 
to  legislation  being  confined  to  a  peculiar  and  well- 
defined  class  of  perils,  and  it  is  not  necessary  that 
they  should  be  perils  which  are  shared  by  the  public, 
if  they  concern  the  body  of  citizens  engaged  in  a  par- 
ticular work.  [Holden  v.  Hardy,  169  U.  S.  366.].  .  . 
The  whole  case  is  put  on  the  proviso,  and  the  argu- 
ment with  regard  to  that  is  merely  one  of  the  many 
attempts  to  impart  an  overmathematical  nicety  to  the 
prohibitions  of  the  Fourteenth  Amendment.*' 

The  principle  thus  announced  supports  equally 
well  the  exclusion  from  the  operation  of  the  act  of 
May  10,  1907,  of  those  engaged  in  prospecting  and  in 
merely  explorative  work  antecedent  to  the  taking  of 
minerals  from  mines.  So  far  as  differences  of  opinion 
as  to  the  propriety,  policy  and  even  justice  of  classi- 
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fications  for  the  purposes  of  legislation  are  concerned, 
the  Legislature  is  the  final  arbiter  of  all  so  long  as  it 
acts  within  the  range  of  its  wide  discretion. 

The  more  liberal  construction  given  the  act  of 
1907  respondent's  counsel  would  render  its  consti- 
tutionality quite  as  apparent.  Since,  however,  even 
when  construed  as  appellants  insist  it  must  be,  it  is 
not  in  conflict  with  the  constitutional  provisions,  State 
and  Federal,  relied  upon,  it  is  not  necessary  to  decide 
whether  that  construction  is  not  narrower  than  the 
language  of  the  act  justifies. 

2.  The  principal  contention  of  appellants*  coun- 
sel is  that  the  right  of  action  given  by  section  5440, 
Eevised  Statutes  1909,  is  given  solely  to  the  injured 
employee  and  his  widow  cannot  recover  in  case  the 
injuries  result  in  death.  The  case  of  Strottman  v. 
Bailroad,  211  Mo.  227,  is  relied  upon  as  conclusive 
of  the  correctness  of  this  view  of  the  law. 

It  is  pointed  out  that  the  act  under  which  the 
judgment  in  this  case  was  recovered  is,  in  all  respects 
pertinent  to  the  rule  announced  in  the  Strottman  case, 
a  rescript  of  the  Act  of  1897  (Sees.  5434-5437,  E.  S. 
1909)  under  which  that  case  was  decided  and  it  is 
urged  that  this  ends  the  argument  and  a  judgment  of 
reversal  must  follow.  Counsel  for  respondent  do  not 
deny  this  conclusion  if  the  rule  mentioned  is  to  be 
followed,  but,  while  courteously  mindful  of  all  the  re- 
spect due  a  solemn  decision  of  this  court,  deliver  an 
attack  upon  the  decision  mentioned  which  is  so  forcible 
and  effective  that  the  writer  and  his  brother  Commis- 
sioner feel  it  cannot  be  ignored  or  met  by  simple  refer- 
ence to  the  decision  whose  accuracy  is  thus  questioned. 

In  this  case,  apparently  for  the  first  time,  the  at- 
tention of  this  court  is  directly  called  to  the  language 
of  section  5437,  Revised  Statutes  1909,  as  indicative 
of  the  legislative  intent  that  a  cause  of  action  under 
section  5434,  Revised  Statutes  1909,  should  survive  the 
death  of  the  injured  party.    That  section  is  for  all  the 
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purposes  of  this  decision,  identical  with  section  5444, 
Eevised  Statutes  1909  (Sec.  4,  Act  of  May  10,  1907) 
and  reads  as  follows : 

''No  contract  made  between  any  railroad  corpor- 
ation and  any  of  its  agents  or  servants,  based  upon 
the  contingency  of  the  injury  or  death  of  any  agent 
or  servant,  limiting  the  liability  of  such  railroad  cor- 
poration for  any  damages  under  the  provisions  of 
section  5434  to  5437,  inclusive,  shall  be  valid  or  bind- 
ing, but  all  such  contracts  or  agreements  shall  be  null 
and  void/' 

It  is  to  be  observed  that  the  words  ''section  5434 
to  5437,  inclusive''  appearing  in  this  section  in  the 
Eevised  Statutes  were  inserted  by  the  Revision  Com- 
mission of  1899  as  a  substitute  for  the  words  "this 
act"  for  the  purpose  of  confining  the  reference  indi- 
cated to  the  sections  of  the  original  act  after  its  in- 
corporation in  the  Eevised  Statutes  by  that  Commis- 
sion as  a  part  of  the  chapter  on  "Damages  in  Actions 
for  Torts,"  and  that,  consequently,  they  are  not  to  be 
interpreted  as  indicating  that  all  the  sections  men- 
tioned, severally,  confer  rights  of  action. 

At  the  time  of  the  passage  of  the  Act  of  1897, 
abolishing  the  fellow-servant  rule  so  far  as  it  affected 
employees  of  railroad  companies,  it  was  settled  law 
that  contracts  between  masters  and  their  servants 
limiting  the  liability  of  the  master  for  injuries  to  such 
servants  resulting  from  the  negligence  of  the  master 
or  of  vice-principals  were  void  as  against  public  pol- 
icy. [Blanton  v.  Dold,  109  Mo.  1.  c.  75,  76,  and  cases 
cited;  Himrod  Coal  Co.  v.  Clark,  197  111.  1.  c.  519 ;  Rail- 
road V.  Spangler,  44  Ohio  St.  1.  c.  476 ;  Johnson  v.  Eail- 
road,  55  S.  C.  1.  c.  160;  26  Cyc.  1094.]  In  view  of  this 
fact  there  was  no  need  of  prohibiting  by  statute  con- 
tracts between  railroad  companies  and  their  em- 
ployees, limiting  liability  for  injuries  from  negligence 
actionable  prior  to  1897.  The  fact  that  the  language  of 
the  first  section  (5434)  is  general  does  not  destroy  the 
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correctness  of  this  conclusion.  Though  section  5437 
might  be  construed  to  be  declarative  of  the  former  law 
so  far  as  it  concerns  contracts  limiting  liability  for 
injuries  from  negligence  theretofore  actionable,  it 
cannot  be  construed  to  be  solely  that  without  convict- 
ing the  Legislature  of  going  outside  the  real  remedial 
purpose  and  intent  of  the  act  and  incorporating 
therein  an  entirely  useless  provision. 

It  is  true  that  acts  are  sometimes  passed  whose 
plain  effect  is  merely  declaratory  of  former  laws,  but 
statutes  are  not  construed  to  have  solely  that  effect 
when,  as  in  this  case,  a  different  purpose  is  clearly 
within  their  language  as  well  as  germane  to  other  and 
new  provisions  enacted  in  immediate  connection  with 
them,  and  in  harmony  with  the  dominant  legislative 
purpose  giving  rise  to  their  enactment. 

On  the  other  hand,  in  1897,  the  question  whether 
a  'contract  relieving  the  master  from  liability  arising 
under  a  ''fellow-servant  law''  for  injuries  resulting 
to  his  employee  from  the  negligence  of  a  fellow-serv- 
ant was  valid,  was  one  not  only  undecided  in  Mis- 
souri, but  unsettled  elsewhere  (Railroad  v.  Eubanks, 
48  Ark.  460;  Griffiths  v.  Earl  of  Dudley,  L.  B.  9,  Q. 
B.  D.  357;  Johnston  v.  Fargo,  184  N.  T.  379;  Ihid.,  7 
L.  R.  A.  [N.  S.]  537,  and  note),  and  the  language  of 
our  own  court  in  Blanton  v.  Dold,  109  Mo.  64,  to  the  ^ 
effect  that  a  ''contract  ...  by  an  employee,  exempt- 
ing his  master  from  liability  for  negligence  in  the  per- 
formance of  his  personal  duties  toward  the  former'* 
is  void  as  against  public  policy  is  construed  by  one 
writer  (7  L.  R.  A.  [N.  S.]  supra)  as  indicating  that 
this  court  may  have  had  in  mind  a  distinction  in  that 
respect  between  liability  for  the  neglect  of  duties  rest- 
ing primarily  upon  the  master  and  for  the  neglect  of 
duties  for  which  he  is  not  liable  save  by  force  of  an 
act  like  that  under  examination.  Whether  such  a  dis- 
tinction is  maintainable  is  no  concern  of  ours  at  this 
time. 
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The  fact  that  the  qnestion  was  unsettled  was  suffi- 
cient to  put  the  Legislature  on  guard. 

There  was,  therefore,  absolutely  no  reason  why 
the  Legislature  should  have  included  in  the  act  a  pro- 
vision invalidating  contracts  against  liability  for 
death  unless  the  right  of  action  clearly  given  for  in- 
juries resulting  from  the  negligence  of  a  fellow-serv- 
ant was  transmissible  in  case  of  death,  but  there  was 
a  convincing  reason  for  such  inclusion  if  such  right 
of  action  was  transmissible.  It  is  consequently  nec- 
essary to  hold  the  right  of  action  given  to  be  trans- 
missible in  case  of  death  or  we  must  convict  the  Leg- 
islature of  doing  a  useless  and  reasonless  thing  in 
appending  section  four  to  the  Act  of  1907.  This  kind 
of  a  construction  is  not  put  upon  statutory  provisions 
unless  there  is  no  other  reasonable  construction  pos- 
sible.   [Strottman  v.  Railroad,  211  Mo.  1.  c.  251,  252.] 

We  have  not  overlooked  the  rule  that  the  Legis- 
lature cannot  bring  a  statute  into  existence  by  merely 
assuming,  in  another  independent  statute,  that  it  ex- 
ists.   [State  V.  Goffee,  192  Mo.  L  c.  688.] 

Nor  is  it  contended  that  in  case  the  language  of 
an  act  is  unequivocal  and  unambiguous  mere  assump- 
tion in  one  of  its  sections  that  the  others  possess  a 
meaning  at  war  with  the  clear  import  of  that  language 
can  justify  this  court  in  construing  into  those  sections 
the  assumption  thus  made. 

The  language  of  section  5434,  however,  is  general 
and  it  requires  no  construction,  as  that  term  is  often 
used,  or  explanation  to  bring  within  its  terms  the  em- 
ployee who  is  injured  by  the  negligence  of  a  fellow- 
servant. 

At  any  rate,  it  ought  not  to  be  claimed  that  lan- 
guage thrice  assumed  by  this  court  to  give  a  cause  of 
action  transmissible  by  the  general  law,  the  limita- 
tion upon  which  is  found  in  express  language  in  no 
statute  but  is  reached  solely  by  that  process  called 
construction,  as  the  opinions  in  the  Strottman  case 
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disclose,  is  so  dear  and  nneqnivocal  that  the  sign- 
board pnt  up  by  the  Legislature  in  the  act  itself  may 
be  ignored  entirely  by  him  who  seeks  the  path  to  the 
true  legislative  intent 

In  view  of  all  these  considerations,  the  least  that 
can  be  said  of  the  provision  mentioned  is  that  the 
Legislature  by  it  convincingly  evidences  its  belief  at 
the  time  that  the  right  of  action  conferred  upon  an 
employee  by  the  Act  of  1897  would  survive  to  his 
widow  as  did  all  other  rights  of  action  for  injuries  in 
existence  at  the  time.  Of  course  that  single  provision, 
of  itself,  neither  created  nor  transmitted  a  cause  of 
action,  nor  do  respondent's  counsel  so  contend. 

The  attention  of  this  court  being  now,  for  the  first 
time,  called  to  the  fact  that  the  act  itself  points  in  a 
direction  contrary  to  that  taken  by  this  court  in  the 
Strottman  case,  we  feel  compelled  to  inspect  that  de- 
cision by  aid  of  the  new  light  thus  thrown  upon  it. 

In  the  report  of  that  case  three  opinions  appear, 
one  of  three  judges,  another  concurring  with  the  con- 
clusion reached  in  that,  and  the  third  a  dissenting 
opinion. 

In  that  case  it  was,  of  course,  conceded  by  iall 
concerned  that  the  Act  of  1907  gave  to  railroad  em- 
ployees a  right  of  action  against  the  company  for  inju- 
ries resulting  from  the  negligence  of  a  fellow-servant, 
a  cause  of  action  not  theretofore  existing  in  such  case. 
It  was  also  conceded  by  all  that  the  act  mentioned  did 
not  in  and  of  itself  make  any  provision  for  the  sur- 
vival of  that  cause  of  action  in  case  of  the  injured  em- 
ployee's  death  by  reason  of  the  injuries  out  of  which 
his  own  cause  of  action  accrued  or  would  have  accrued 
had  he  lived.  The  question  was  simply  whether  the 
action  newly  given  by  the  act  mentioned  survived 
under  the  provisions  of  sections  2864,  2865  and  2866, 
Revised  Statutes  1899. 

This  being  the  sole  issue  it  is  obvious,  we  think, 
that  the  portion  of  Judge  Bubgesb's  opinion  discuss- 
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ing  the  scope  of  the  title  of  the  Act  of  1897  and  the 
effect  of  the  inclusion  of  certain  definitions  of  '*  fel- 
low-servants*' and  ** vice-principals''  (211  Mo.  1.  c.  250, 
251,  252,  253)  had  no  logical  bearing  npon  it. 

The  mere  fact  that  neither  the  title  of  the  Act  of 
1907,  nor  the  provisions  of  the  act  itself  indicated  an 
intent  to  provide  in  that  act  expressly  that  the  cause 
of  action  given  by  it  for  the  first  time  should  survive 
threw  no  light  upon  the  question  whether  that  cause 
of  action  survived  by  force  of  the  general  provisions 
of  another  separate  and  distinct  statute  enacted  long 
prior  to  1897.  It  is  reasoning  in  a  circle  to  say  that 
the  question  whether  a  cause  of  action,  given  by  an  act 
which  does  not  itself  provide  for  survival,  survives 
under  the  general  law,  can  be  answered  by  the  fact 
that  the  former  act  contained  no  such  provisions. 

An  examination  of  the  opinions  and  the  questions 
involved  disclose  that  in  order  to  maintain  the  con- 
clusion reached  in  the  Strottman  case  it  must  be  that 
either  (a)  the  general  law  providing  for  the  survival 
of  actions  in  case  of  death  does  not  apply  to  statutory 
causes  of  action  created  since  the  enactment  in  1855 
of  that  general  law,  or  (b)  that  the  decisions  of  this 
court  prior  to  1897,  to  the  effect  that  no  right  of  ac- 
tion accrued  against  the  master  in  favor  of  one  in- 
jured by  the  negligence  of  a  fellow-servant  and  there- 
fore none  survived  in  case  of  death  from  such  inju- 
ries, in  some  way  prevents  the  survival  under  the 
general  law  of  such  a  right  of  action  after  it  has  been 
conferred  upon  the  servant  by  express  statute. 

(a)  The  first  proposition  is  not  expressly  relied 
upon  in  the  opinions  in  the  Strottman  case  and  the 
fallacy  of  it  is  clearly  pointed  out  in  the  dissenting 
opinion,  and  the  Missouri  cases  cited. 

No  decision  of  this  court  is  out  of  harmony  with 
the  view  that  the  test  to  be  applied  is  simply  whether 
the  decedent  would  have  had  a  right  to  sue  had  he 
lived,  no  matter  whether  his  cause  of  action  was  at 
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common  law  or  under  a  statute  and,  in  the  last  case, 
no  matter  when  the  statute  was  passed. 

The  language  of  the  general  law  providing  for  the 
brixjging  of  actions  in  case  of  death  by  wrongful  act 
is  susceptible  of  no  other  construction.  The  question 
has  been  expressly  decided  in  other  States  under  stat- 
utes similar  to  ours.  In  the  case  of  Ean  v.  Railroad, 
95  Wis.  69,  the  Supreme  Court  of  Wisconsin,  had  be- 
fore it  this  identical  question.  George  Ean  was  killed 
by  reason  of  the  negligence  of  a  fellow-servant,  and 
his  executrix  sued.  A  Wisconsin  statute  gave  railroad 
employees  a  right  of  action  for  injuries  resulting  from 
the  negligence  of  co-employees  engaged  in  moving 
and  operating  trains  and  the  injury  to  Ean  occurred 
in  such  manner  as  to  have  been  actionable  under  that 
statute.  No  provision  for  the  survival  of  the  action 
was  made  in  the  statute  but  plaintiff  relied  upon  an 
independent  provision  {Ibid.,  1.  c.  73)  identical  with 
section  5426,  Revised  Statutes  1909,  (Sec.  2865,  R.  S. 
1899),  as  giving  her  a  right  to  sue.  The  defendant 
contended  that  the  latter  was  the  prior  act  and  that  it 
did  not  apply  to  statutory  causes  of  action  created 
after  its  enactment.    The  court  (1.  c.  p.  74)  said: 

**It  will  be  observed  that  the  statute  says  that  *in 
every  such  case  the  person  who,  or  the  corporation 
which,  would  have  been  liable,  if  death  had  not  ensued, 
shall  be  liable  to  an  action  for  damages,  notwithstand- 
ing the  death  of  the  person  injured.'  To  be  sure,  the 
rule  of  strict  construction  should  apply,  as  the  act  is 
in  derogation  of  the  common  law  (Eilers  v.  Wood,  64 
Wis.  422;  Smith  v.  C.  M.  &  St.  P.  R.  Co.,  supra),  if 
the  language  is  open  to  construction  but,  in  our  judg- 
ment, it  is  not.  There  is  nothing  either  in  the  terms 
or  the  spirit  of  the  act  from  which  the  court  can  say 
the  legislative  idea  was  to  confine  its  effect  to  rights 
of  action  in  favor  of  injured  persons,  as  the  law  ex- 
isted on  the  subject  at  the  time  section  4255  was 
passed.    On  the  contrary,  it  is  too  plain  to  be  open 
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to  serious  discussion  that  the  legislative  intent  was  to 
give  a  right  of  action  to  the  personal  representatives 
of  a  deceased  person  in  all  cases  where  such  person 
would  be  entitled  to  recover  damages  for  his  injury 
if  death  had  not  ensued.  While  it  is  the  duty  of  the 
courts  to  resolve  reasonable  doubts  in  favor  of  the  re- 
strictive effect  of  an  act  that  is  in  derogation  of  the 
common  law,  it  would  be  going  beyond  judicial  func- 
tions to  put  restrictive  words  into  a  law  by  judicial 
construction.  We  hold  that  section  4255  applies  to 
this  case,  and  that  the  ruling  of  the  trial  court  to  the 
contrary  cannot  be  sustained.'* 

In  the  case  of  Merkle  v.  Bennington,  58  Michigan, 
156,  Chief  Justice  Cooley  in  considering  a  like  ques- 
tion, said: 

*  *  The  action  in  this  case  was  instituted  to  recover 
damages  for  the  death  of  the  plaintiff's  intestate, 
caused,  as  is  claimed,  by  a  bridge  being  out  of  repair 
on  a  highway  in  the  defendant  township.  It  was 
brought  under  the  Statute  of  1848  (Sess.  L.,  p.  31),  as 
amended  in  1873  (Pub.  Acts,  p.  127 ;  How.  Stat.,  Sees. 
8313,  8314),  which  is  a  general  statute,  and  in  its  first 
section  provides  that  'Whenever  the  death  of  a  person 
shall  be  caused  by  wrongful  act,  neglect  or  default, 
and  the  act,  neglect  or  default  is  such  as  would  (if 
death  had  not  ensued)  have  entitled  the  party  injured 
to  maintain  an  action,  and  recover  damages,  in  re- 
spect thereof,  then  and  in  every  such  case,  the  person 
who,  or  the  corporation  which  would  have  been  liable, 
if  death  had  not  ensued,  shall  be  liable  to  an  action 
for  damages,  notwithstanding  the  death  of  the  person 
injured,  and  although  the  death  shall  have  been  caused 
under  such  circumstances  as  amount  in  law  to  felony.' 
The  plaintiff  recovered  judgment  in  the  court  below, 
and  the  defendant  alleges  error. 

**One  error  assigned  goes  to  the  whole  ground 
of  action.    The  action  for  causing  death  by  wrongful 
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act,  etc.,  is  purely  statutory,  there  being  none  at  the 
common  law,  and  the  defense  contend  that  the  Stat- 
ute of  1848,  upon  which  the  suit  is  based,  has  no  ap- 
plication to  cases  of  this  nature.  When  that  act  was 
passed  townships  were  not  liable  for  injuries  occur- 
ring in  consequence  of  defects  in  their  bridges;  that 
liability  was  created  by  subsequent  statutes.  [Commis- 
sioners V.  Martin,  4  Mich.  557;  Leoni  v.  Taylor,  20 
Mich.  148;  Medina  v.  Perkins,  48  Mich.  67.]  Under 
the  subsequent  statutes  the  person  injured  may  re- 
cover damages,  but  it  is  not  expressly  provided  that 
his  representative  may  recover  in  case  of  his  death. 
His  representative  can  therefore  recover,  if  at  all, 
only  through  the  application  to  the  case  of  the  Stat- 
ute of  1848.  But  this,  it  is  said,  can  only  be  done  by 
very  liberal  construction  of  that  statute,  which,  being 
in  derogation  of  the  common  law,  is  to  be  strictly 
rather  than  liberally  construed.  Such  is  the  argu- 
ment. 

**But  the  statute  of  1848  is  in  the  strictest  sense  a 
remedial  statute,  and  as  such  it  should  receive  not  a 
strict,  but  a  favorable  construction.  It  was  passed 
to  remedy  a  great  defect  in  the  law,  whereby,  through 
the  very  severity  of  the  injury  which  a  party's  negli- 
gence or  misbehavior  had  caused,  he  in  many  cases 
escaped  responsibility  altogether,  though  these  were 
exactly  the  cases  in  which  he  ought  with  most  cer- 
tainty to  be  held  chargeable.  But  a  liberal  construc- 
tion of  the  statute  is  not  necessary  to  make  it  applica- 
ble in  these  cases,  for  we  have  only  to  apply  it  accord- 
ing to  its  plain  language  and  intent,  and  it  reaches  them 
beyond  question.  It  is  general,  and  applies  *  when- 
ever* a  death  has  been  caused  under  circumstances 
which  would  have  given  a  cause  of  action  had  the  per- 
son survived.  It  was  not  made  for  cases  which  might 
arise  under  the  law  as  it  then  was,  but  it  was  enacted 
to  establish  a  general  and  very  wholesome  rule,  as 
applicable  to  causes  of  action  that  might  arise  under 
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subsequent  remedial  statutes  as  to  those  arising  under 
the  common  law  or  under  statutes  then  existing.  The 
trial  judge  was  right  in  overruling  this  defense.'* 

In  the  case  of  Racho  v.  Detroit,  90  Mich.  92,  the 
action  had  been  brought  on  the  theory  that  the  general 
provisions  of  the  laws  of  Michigan  passed  in  1848  re- 
lating to  the  survival  of  actions  resulting  from  wrong- 
ful act,  which  were  like  our  own  in  all  respects  per- 
tinent to  the  question  involved,  transmitted  a  right 
of  action  for  death  from  a  defective  highway  created 
by  a  statute  recently  enacted  and  the  court  in  con- 
sidering the  question  whether  such  theory  was  cor- 
rect (L  c.  96)  said: 

**If  Racho  had  not  died,  he  would  have  been  en- 
titled to  maintain  an  action  against  the  defendant  to 
recover  dametges  for  his  injuries.  This  general  law  of 
the  State  provides  that  in  such  case  the  corporation 
which  would  have  been  liable  had  death  not  ensued 
shall  be  liable  to  an  action  for  damages,  notwithstand- 
ing the  death  of  the  party  injured.  Does  section  5  of 
the  Act  of  1887  nullify  this  general  law  in  respect  to 
injuries  received  upon  public  streets  and  highways  by 
reason  of  the  neglect  to  keep  them  in  repair?  We 
think  not.  It  does  not  expressly  take  such  injuries 
out  from  the  operation  of  the  general  law,  but  pro- 
vides that  no  municipality  shall  be  liable  to  any  per- 
son for  bodily  injuries,  except  under  and  according 
to  the  provisions  of  the  act,  and  in  the  same  breath 
abolishes  all  common  law  liability.  It  was  evidently 
intended  by  the  Legislature  that  no  living  person 
should  recover  for  his  bodily  injuries,  except  under 
or  by  virtue  of  the  act ;  but  there  is  no  express  or  im- 
plied declaration  that,  in  case  such  person  shall  die  of 
such  injuries,  the  right  of  action  shall  die  with  him, 
or  that  his  personal  representatives  cannot  recover 
under  the  general  law,  as  in  other  cases  of  negligent 
injury.  This  section  5  was  aimed  at  the  previous  hold- 
ing of  the  federal  courts  that  a  common  law  liability 
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for  such  injuries  did  exist  in  this  State,  which  holding, 
before  the  enactment  of  this  statute,  permitted  a  non- 
resident of  the  State  to  recover  for  injuries  received 
on  account  of  defective  streets,  bridges,  cross-walks 
and  sidewalks  in  the  federal  courts,  when  at  the  same 
time  there  was  no  remedy  in  our  courts  for  an  inhabi- 
tant of  this  State  receiving  such  injuries.  The  prohi- 
bition of  section  5  is  directed  against  persons  suing 
for  their  own  personal  injuries,  and  not  against  the 
representatives  of  a  deceased  person,  suing  under  the 
authority  of  the  general  law,  for  injuries  to  such  de- 
ceased person,  who,  if  living,  could  have  maintained 
his  action  under  the  Statute  of  1887,  notwithstanding 
the  prohibition  of  section  5  of  said  statute/' 

In  Eames  v.  Brattleboro,  54  Vt.  471,  the  Supreme 
Court  of  Vermont  had  before  it  an  analogous  question 
arising  in  connection  with  a  death  caused  by  a  de- 
fective highway.  The  right  of  decedent  to  sue  had 
she  lived  depended  upon  the  statute.  Section  2138  of 
the  Eevised  Laws  of  Vermont  was  in  legal  effect,  so 
far  as  concerns  the  question  decided,  identical  with 
section  5426,  Eevised  Statutes  1909,  of  this  State.  II 
was  contended  that  this  section  applied  solely  to  com- 
mon law  actions.  The  court  denied  this  and,  after 
setting  out  the  section  mentioned  (1.  c.  475,  476),  said: 

**Had  this  woman  survived  her  injuries,  it  is  not 
claimed  but  that  she  could  have  maintained  an  action 
and  recovered  damages  if  her  case  was  made  out  in 
other  respects.  Yet  this  is  the  only  test  for  the  de- 
termination of  the  question  of  survivorship  of  the  ac- 
tion after  her  death.  There  is  nothing  in  this  section 
pointing  in  the  least  to  the  idea  that  it  is  to  be  re- 
stricted to  causes  of  action  existing  at  common  law 
only.  .  .  .  The  effect  of  the  highway  statute  was 
to  make  towns  liable  for  negligence  as  to  highways 
and  in  respect  to  travelers  the  same  as  other  corpora- 
tions and  individuals  were  liable  for  negligence  at  the 
Qommon  law.    Towns  having  been  brought  into  this 
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line,  we  think  they  became  subject  to  the  provisions 
of  the  survivorship  statutes  the  same  as  though  they 
had  been  in  it  by  force  of  the  common  law.  The  rea- 
sons are  apparent  why  the  Legislature  should  have 
provided  as  to  the  nature  or  character  of  the  damages, 
in  case  the  injured  person  died,  it  having  provided 
that  the  liability  should  continue. '^ 

In  the  case  of  Vickers  v.  Cloud  County,  59  Kan. 
1.  c.  88,  the  Supreme  Court  of  Kansas  in  considering 
a  case  brought  under  the  general  survival  act  of  that 
State  to  recover  for  the  death  of  one  who,  if  he  had 
lived,  would  have  had  a  cause  of  action  under-a  statute 
passed  after  the  former,  said : 

**  According  to  the  allegations  of  the  petition  and 
the  offer  of  proof  thereunder,  the  fall  of  the  bridge 
and  the  resulting  injury  and  death  of  Vickers  were 
due  to  the  wrongful  acts  and  omissions  of  the  defend- 
ants. The  widow  is,  therefore,  entitled  to  maintain 
an  action  against  them  and  to  recover  for  the  death 
of  her  husband,  providing  he  could  have  maintained 
an  action  against  them  for  the  injury  if  he  had  lived. 
[Civil  Code,  sec.  422.]  This  code  provision  is  reme- 
dial and  prospective,  and  is  as  applicable  to  statutory 
liabilities  created  after  its  enactment  as  to  those 
created  or  existing  before  that  time.'^ 

It  will  thus  be  seen  that  in  the  cases  in  which  the 
question  was  directly  presented  and  in  which  the  courts 
dealt  with  it  there  is  apparently  no  conflict  in  the  au- 
thorities on  the  subject,  all  holding  that  it  matters  not 
when  the  statute  is  passed  which  gives  an  injured  per- 
son a  right  of  action,  in  case  of  his  death  that  cause 
of  action  is  transmitted  under  general  provisions,  like 
ours,  for  the  survival  of  actions. 

The  name  of  the  cases  which  assume  this  to  be 
the  law  is  legion  and  their  very  number  precludes  their 
citation  here. 

The  first  proposition  must  consequently  be  held 
bad  for  the  reasons  given  in  the  cases  from  which  we 
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have  quoted  and  from  the  very  nature  and  wording 
of  section  5426,  Revised  Statutes  1909.  No  further 
comment  seems  necessary  on  this  phase  of  the  case, 
particularly  in  view  of  the  fact  that  in  the  opinion 
really  determinative  of  the  Strottman  case.  Judge 
Woodson  recognizes  the  force  of  these  decisions  in 
ordinary  cases  but  distinguishes  them  by  reason  of 
the  effect  of  the  decision  in  the  case  of  Proctor  v. 
Railroad,  64  Mo.  112.  This  phase  of  the  matter  falls 
within  the  scope  of  the  second  proposition  as  set  out 
above. 

(b) .  Upon  the  second  proposition  (supra)  the  de- 
cision in  the  Strottman  case  is  really  grounded. 

In  the  opinion  written  by  Judge  Bubgess  it  was 
said  (211  Mo.  1.  c.  254)  discussing  section  2865,  Re- 
vised Statutes  1899  (now  section  5426,  Revised  Stat- 
utes 1909) : 

**We  are  unable  to  agree  that  this  section  has.  the 
effect  of  transmitting  a  right  of  action  created  by 
section  one  of  the  Act  of  1897,  as  it  has  been  ruled  by 
this  court  that  that  section  does  not  include  a  claim 
for  damages  for  injuries  occasioned  by  the  negligence 
of  a  fellow-servant.  ...  It  will  be  presumed  that 
the  Legislature,  at  the  time  of  the  passage  of  the  Act 
of  1897,  was  familiar  with  the  decisions  of  the  Su- 
preme Court,  which  hold  that,  under  section  2865  su- 
pra, the  master  cannot  be  held  for  injuries  received 
by  one  servant  through  the  negligence  and  unskillful- 
ness  of  his  fellow-servant.  Had  the  Legislature  de- 
sired to  transmit  a  right  of  action  to  the  representa- 
tive of  the  deceased  employee,  it  could  have  done  so 
by  proper  and  necessary  legislation.*^ 

In  his  concurring  opinion.  Judge  Woodson  states 
the  proposition  more  clearly  (1.  c.  269,  270)  as  fol- 
lows: 

**But  it  has  been  the  universal  ruling  of  this  court 
ever  since  the  decision  in  the  case  of  Proctor  v.  Rail- 
road, supra,  was  handed  down,  that  section  2865  has 
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no  application  to  and  did  not  transmit  a  cause  of 
action  from  a  servant  who  was  killed  by  the  negligent 
acts  of  a  fellow-servant  to  his  wife  and  children,  for 
the  obvious  reason  that  he  had  no  caiise  of  action 
against  the  master  to  be  transmitted. 

**The  mere  fact  that  the  Legislature  in  1897 
created  a  cause  of  action  in  favor  of  the  servant, 
against  the  master,  for  injuries  received  in  conse- 
quence of  the  negligence  of  a  fellow-servant,  is  no 
warrant  or  justification  for  this  court  to  write  into 
that  section  of  the  statute  a  survival  of  that  cause  of 
action  and  a  transmission  of  it  to  the  widow  upon  the 
death  of  the  husband  when  the  Legislature  has  failed 
to  do  so. 

**If,  at  the  time  of  the  enactment  of  section  2865, 
the  Legislature  had  in  express  terms  provided  that  it 
should  not  apply  to  fellow-servants,  then,  I  apprehend 
that  it  would  not  now  be  contended  that  such  section 
would  transmit  a  cause  of  action  created  by  the  Act 
of  1897  to  the  widow  of  the  injured  servant,  yet  that 
is  just  what  this  court  has  uniformly  held  the  Legis- 
lature meant  by  the  passage  of  that  statute.  [Proc- 
tor V.  Eailroad,  supra.]  ^* 

Manifestly  this  is  the  only  ground  upon  which 
the  conclusion  reached  can  be  sustained.  Differently 
stated,  the  position  taken  was  that  the  effect  of  the 
decisions  in  the  case  of  Proctor  v.  Eailroad,  64  Mo. 
112,  and  like  cases,  was  equivalent  to  the  insertion  in 
sections  2864  and  2865,  Eevised  Statutes  1899,  of  an 
express  provision  that  those  sections  should  never 
apply  to  actions  for  death  resulting  from  injuries 
caused  by  the  negligence  of  a  fellow-servant.  If  that 
was  the  effect  of  those  decisions  the  conclusion  was 
correct.    Otherwise  it  was  not. 

The  decision  of  the  Supreme  Court  of  Wisconsin 
in  the  case  of  Ean  v.  Eailroad,  supra,  as  the  quotation 
given  therefrom  discloses,  is  directly  in  point  and  in 
direct  conflict  with  the  proposition  now  under  dis- 
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cussion.  A  like  observation  is  substantially  true  of 
the  cases  of  Merkle  v.  Bennington,  supra,  Racho  v. 
Detroit,  supra,  Eames  v.  Brattleboro,  supra,  and  Vick- 
ers  V.  Cloud.  County,  supra. 

In  1857  (Laws  Wis.,  sec.  1,  ch.  71)  Lord  Camp- 
bell's Act  was  substantially  re-enacted  in  Wisconsin 
(Sec.  4255,  R.  S.  Wis.  1878),  the  form  of  the  first 
section  of  the  statute  adopted  in  that  State  being 
word  for  word  like  section  5426,  Revised  Statutes 
1909  (2865,  R.  S.  1899),  except  the  addition  of  a  pro- 
viso as  to  the  place  of  the  injury  and  the  courts  in 
which  the  actions  should  be  brought.  In  1875  (Laws 
of  1875,  p.  293)  an  act  was  passed  by  the  Legislature 
of  Wisconsin  abrogating  the  fellow-servant  rule  so  far 
as  it  applied  to  the  employees  of  **  railroad  corpora- 
tions.'' 

This  act  contained  no  provision  as  to  the  survival 
of  the  cause  of  action  created  by  it  and  was  in  that 
respect  as  is  the  Act  of  1897. 

In  1879,  William  Gumz,  while  in  the  employment 
of  a  railway  company  died  from  injuries  inflicted  by 
reason  of  the  negligence  of  a  fellow-servant,  and  his 
executrix  sued  for  the  benefit  of  the  widow,  as  the 
general  law  (Sec.  4256,  R.  S.  Wis.  1678)  provided 
she  might.  In  this  case  (52  Wis.  IT  c.  676)  the  Su- 
preme Court  of  Wisconsin  said: 

**By  section  1816,  Revised  Statutes,  every  rail- 
road corporation  is  made  liable  for  all  damages  sus- 
tained by  any  agent  or  servant  thereof,  by  reason  of 
the  negligence  of  any  other  agent  or  servant  thereof, 
without  contributory  negligence  on  his  part,  when  sus- 
tained within  this  State.  In  case  the  injury  causes 
death,  such  right  of  action  is  preserved^  by  sections 
4255-6,  R.  S.,  to  the  personal  representative  of  such 
deceased  person." 

In  previous  decisions  of  that  court  (Cooper, 
Admr.  v.  Railroad,  23  Wis.  668 ;  Moseley  v.  Chamber- 
lain, 18  Wis.  700),  it  had  been  held,  prior  to  the  enact- 
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ment  of  the  Wisconsin  fellow-servant  act  and  snbse- 
qnent  to  the  passage  in  that  State  of  sections  4255-6, 
supra,  that  no  recovery  could  be  had  for  the  death  of  a 
railroad  employee  caused  by  the  negligence  of  a  fel- 
low-servant. Thus  it  will  be  seen  that  the  case  of  Gumz 
V.  Railroad,  supra,  was  decided  under  the  exact  con- 
ditions, so  far  as  statutory  provisions  and  previous 
decisions  of  the  Wisconsin  Supreme  Court  were  con- 
cerned, which  existed  in  this  State  when  the  Strot't- 
man  case  was  decided. 

In  the  principal  opinion  in  the  Strottman  case 
(1.  c.  254)  the  impression  is  left  that  the  Gumz  case 
was  decided  upon  a  statute  unlike  ours.  The  fact  is 
just  the  contrary,  since  the  general  survival  statute 
(Sec.  4255,  R.  S.  Wis.  1878)  is  identical  in  every  word 
(except  as  to  place  of  injury  and  courts  having  juris- 
diction) with  section  5426,  Revised  Statutes  1909,  and 
the  fellow-servant  section  (Sec.  1816,  R.  S.  Wis.  1878) 
provides  simply  for  liability  for  damages  **  sustained 
by  any  agent  or  servant'*  of  a  railroad  corporation 
**by  reason  of  the  negligence  of  any  other  agent  or 
servant  thereof,''  then  prescribing  the  circumstances 
under  which  such  injured  employee  can  recover  and 
forbidding  contracts  of  exemption. 

As  early  as  1851  (Iowa  Code,  I860,  section  2501) 
there  existed  in  Iowa  a  statutory  provision  to  the 
effect  that  **when  a  wrongful  act  produces  death,  the 
perpetrator  is  civilly  liable  for  the  injury." 

In  1862  the  Legislature  of  that  State  enacted 
(Laws  of  Iowa,  1860,  Extr.  Sess.  1862,  p.  198,  sec.  7) 
the  following: 

**  Every  railroad  company  shall  be  liable  for  all 
damages  sustained  by  any  person,  including  employees 
of  the  company,  in  consequence  of  any  neglect  of  the 
agents  or  by  any  mismanagement  of  the  engineers,  or 
other  employees  of  the  corporation,  to  any  person 
sustaining  such  damage. " 

In  1871,  the  Supreme  Court  of  Iowa  (Philo  v. 
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Railroad,  33  Iowa,  47),  in  considering  an  appeal  from 
a  jndgment  recovered  against  a  railroad  by  the  execu- 
trix of  William  Philo,  who  died  from  injuries  received 
by  reason  of  the  negligence  of  a  fellow-servant,  held 
the  jndgment  was  right  despite  the  fact  that  the  fel- 
low-servant act  of  the  State  made  no  express  provision 
for  the  survival  of  the  action. 

Since  the  court  employed  in  part  argument  al- 
ready presented,  it  need  not  be  repeated.  SuflSce  it 
to  say  that  the  decision  is  another  in  line  with  the 
conclusion  reached  in  the  cases  to  which  reference  is 
made. 

In  a  case  arising  under  the  laws  of  Kansas,  in 
which  State  the  provision  of  the  general  statute  as  to 
survival  was  the  same  as  that  of  Iowa  (supra)  the  rule 
announced  in  the  Philo  case  was  applied  in  an  action 
for  death  caused  by  the  negligence  of  a  fellow-servant. 
[Larussi  v.  Railroad,  155  Fed.  654  et  seq.;  Ibid.,  161 
Fed.  66.] 

In  view  of  the  number  and  forcefulness  of  the 
decisions  announcing  a  different  conclusion,  as  well  as 
the  great  respect  due  the  courts  from  which  they 
emanated,  it  seems  proper  to  consider  again  the  effect 
given  the  case  of  Proctor  v.  Railroad,  and  like  cases, 
by  this  court  in  the  decision  in  the  Strottman  case. 

An  examination  of  the  opinion  of  this  court  in 
the  case  of  Proctor  v.  Railroad,  64  Mo.  112,  discloses 
that  the  decision  in  that  case  was  really  put  upon  the 
ground  that  no  action  could  be  transmitted  because, 
at  the  time  the  injury  occurred  from  which  Proctor 
died,  Proctor  himself  would  have  had  no  cause  of  ac- 
tion had  he  lived.  The  court  in  discussing  what  is 
now  section  5426,  Revised  Statutes  1909  (Section  2865, 
R.  S.  1899),  said,  1.  c.  119: 

**It  is  conceded  by  all  that  the  third  section  of 
the  act  was  only  designed  to  transmit  a  right  oif  ac- 
tion, which  but  for  the  section  would  have  ceased  to 
exist,  or  would  have  died  with  the  person;  in  other 
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words,  that  under  section  three  whenever  a  person  dies 
from  such  wrongful  act  of  another  as  would  have  en- 
titled the  party  to  sue  had  he  lived,  snch  cause  of  ac- 
tion may  be  maintained  by  certain  representatives  of 
the  deceased,  notwithstanding  the  death  of  the  party 
receiving  the  injury.  It  creates  no  new  cause  of  action 
but  simply  continues  or  transniits  the  right  to  sue, 
which  the  party  whose  death  is  occasioned  would  have 
had,  had  he  lived.** 

The  effect  of  the  decision  was  simply  that  since 
no  right  of  action  would  have  accrued  in  favor  of 
Proctor  had  he  lived,  none  could  be  transmitted  on  his 
death.  The  court  correctly  qualified  the  general  lan- 
guage of  section  two  of  the  act  (Sec.  2864,  R.  S.  1899) 
so  as  to  bring  it  into  harmony  with  the  explicit  lan- 
guage of  section  three  and  denied  the  right  to  recover 
upon  the  same  ground  upon  which  it  would  have  de- 
nied a  recovery  under  the  third  section  for  the  death 
of  any  person  who  could  not  have  sued  had  he  lived. 

The  court  (1.  c.  122)  said: 

**  Restricting  the  meaning  of  the  words  *any  per- 
son,* and  making  them  apply  only  to  such  persons 
as  are  included  in  section  three,  accomplishes  this  re- 
sult and  relieves  the  whole  question  of  all  difiSculty, 
and  makes  sections  two  and  three  harmonious  in  in- 
tent.** 

It  is  true  that  the  court  (1.  c.  126)  said  that  the 
Legislature  **did  not  intend  to  include,  under  the  term 
*any  person,*  a  fellow-servant  injured  by  the  negli- 
gence of  a  fellow-servant,  without  fault  of  the  master,** 
but  the  reason  given,  as  the  opinion  clearly  shows,  was 
that  such  injured  person  would  have  had  no.  cause 
of  action  had  he  lived  and,  therefore,  had  none  to  be 
transmitted  by  the  sections  under  consideration.  That 
case  adopted  the  reasoning  of  the  court  in  Connor  v. 
Railroad,  59  Mo.  285,  and  that  reasoning  is  of  the 
same  character,  so  far  as  concerns  the  matter  in  ques- 
tion here,  as  that  in  the  case  which  adopts  it. 
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In  the  case  of  Elliott  v.  Railroad,  67  Mo.  1.  c.  274, 
the  court  expressly  adhered  to  the  doctrine  of  the 
Proctor  case  (1.  c.  273)  and  declared: 

**The  suit  can  only  be  maintained  when  the  de- 
ceased, if  he  had  lived,  could  have  recovered  damages 
for  his  injury,  and  the  same  evidence  as  to  the  cause 
of  the  injury  is  required  in  a  suit  by  his  representa- 
tive, that  would  have  been  required  had  he  survived 
and  sued  for  the  injury.'' 

In  Miller  v.  Railroad,  109  Mo.  1.  c.  360,  361  (1891), 
this  court  said: 

**The  construction  given  to  the  statute  by  the 
Proctor  case  is  still  the  rule  of  this  court.  There  is 
not  a  thing  in  that  case,  or  in  the  prior  cases,  which 
gives  any  countenance  to  the  proposition  that,  in  case 
of  the  death  of  an  employee,  the  action  must  always 
be  under  the  third  section. 

**The  Proctor  case  refutes  any  such  claim;  for  it 
proceeds  upon  the  principle  that  the  second  and  third 
sections  were  not  intended  to  create  an  entirely  new 
liability,  but  were  designed  to  continue  or- transmit  the 
right  to  sue,  which  the  injured  party  would  have  had 
had  he  lived.'' 

In  the  same  case  (1.  c.  360)  it  is  said  that  the  sole 
question  decided  in  the  Proctor  case,  as  stated  by  the 
court  in  the  opinion  at  the  time,  was:  ** Whether, 
under  the  words  'any  persons,'  in  said  section,  a  fel- 
low-servant, whose  death  is  occasioned  by  the  negli- 
gence of  a  fellow-servant,  without  fault  of  the  master, 
is  or  was  intended  to  be  included."  And,  also,  **The 
court  first  refers  to  the  rule  of  law  which  exempts 
the  master  from  liability  where  one  servant  is  injured 
by  the  negligence  of  a  fellow-servant,  and  the  conclu- 
sion is  then  reached  that  it  was  not  the  design  of  the 
statute  to  abolish  that  rule,  even  as  to  cases  men- 
tioned in  the  first  clause  of  the  section,"  etc. 

This  court  has  frequently  cited  the  Proctor  case 
(Gibbs  V.  Hannibal,  82  Mo.  1.  c.    148;  Hennessey  v. 
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Brewing  Co.,  145  Mo.  1.  c.  112;  Strode  v.  Transit  Co., 
197  Mo.  1.  c.  625,  and  cases  cited;  Millar  v.  Transit  Co., 
216  Mo.  1.  c.  105;  Gilkeson  v.  Railroad,  222  Mo.  1.  c. 
182)  and  in  no  instance  has  the  constmction  given  it 
been  like  that  in  the  Strottman  case.  L^,  fact,  twice 
before  this  last  mentioned  decision  and  once  after 
(Penney  v.  Stock  Yards  Co.,  212  Mo.  309)  judgments 
were  affirmed,  which  must  have  been  reversed  had  the 
last  mentioned  construction  of  the  Proctor  case  been 
applied. 

The  principle  announced  in  the  Proctor  case,  as 
appears  from  the  case  itself,  and  as  also  appears  from 
the  later  cases  discussing  and  applying  it,  was  simply 
that  the  third  section  of  the  damage  act  transmitted 
a  cause  of  action  only  in  case  the  decedent,  had  he 
lived,  would  himself  have  had  a  right  to  recover  for 
his  injuries,  that  in  the  general  language  of  the  sec- 
ond section  the  meaning  of  the  words  **any  person'* 
should  be  limited  so  as  to  bring  that  section  into  har- 
mony with  the  third  section  in  accordance  with  the  leg- 
islative intent;  that  when  this  was  done  no  right  of 
action  would  be  transmitted  by  either  the  second  or 
third  section  unless  the  decedent  could  himself  have 
sued  and  since  no  right  of  action  would  have  accrued 
(under  the  law  as  it  then  was)  to  Proctor  had  he  lived, 
no  recovery  for  his  death  under  either  section  could 
be  had.  The  importance  of  the  fellow-servant  rule  in 
that  case  arose  simply  from  the  fact  that  it  was  the 
thing  which  negatived  Proctor's  right  to  sue,  had  he 
lived. 

It  was  true  (prior  to  1897),  as  said  in  the  last 
quotation  given  above  from  the  Strottman  case  .(211 
Mo.  1.  c.  269)  that  it  had  been  *Hhe  universal  holding 
of  this  court  ever  since  the  decision  in  the  case  of  Proc- 
tor V.  Railroad,  supra,  was  handed  down,  that  section 
2865  (1899)  has  no  application  to  and  did  not  transmit 
a  cause  of  action  from  a  servant  who  was  killed  by 
the  negligent  acts  of  a  fellow-servant,  for  the  obvious 
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reason  that  he  had  no  cause  of  action  to  he  transmit- 
ted/' 

And  that  was  the  reason,  and  the  obvious  reason, 
and  no  other  was  given  or  was  possible. 

It  seems  to  us  that  a  decision  which  merely  an- 
nounces the  rule  that  a  statute  does  not  transmit  a 
cause  of  action  because  there  was  no  cause  of  action 
to  be  transmitted,  is  not  at  all  interpretable  as  hold- 
ing that  that  statute  prohibited  the  transmission  of  a 
cause  of  action  which  thereafter  came  into  existence ; 
nor  is  a  holding  that  the  statute  does  not  create  a  new 
cause  of  action  after  death  (because  none  would  have 
existed  had  there  been  no  death)  equivalent  to  one 
that  the  same  statute  would  not  transmit  a  cause  of 
action  when  the  Legislature  has  removed  the  only  ob- 
stacle in  the  way  of  such  transmission. 

None  has  contended  that  section  5426,  Revised 
Statutes  1909  (2865,  U  S.  1899)  had  in  it  any  express 
prohibition  against  survival  in  any  case,  and  the  ef- 
fect of  the  decision  in  the  Proctor  case  was  only  that 
section  2864,  Revised  Statutes  1899,  should  be  con- 
strued to  mean  what  the  language  of  the  following 
section  clearly  meant  and  what  this  court  has  always 
said  it  meant  and  means,  i.  e.,  that  no  cause  of  action 
was  transmitted  by  it  unless  the  decedent  would  have 
had  a  cause  of  action  had  he  lived. 

The  Proctor  case  interpreted  the  general  lan- 
guage of  the  second  section  (2864,  R.  S.  1899)  to  mean 
what  the  third  section  (2865,  R.  S.  1899;  5426,  R.  S. 
1909)  meant  and  not  to  mean  something  different.  The 
fact  that  then  the  second  section  was  interpreted  to 
mean  that  it  did  not  create  a  new  cause  of  action  after 
death  when  the  decedent  would  have  had  none  had  he 
lived  does  not  support  the  contention  that  either  sec- 
tion would  not  transmit  a  cause  of  action  if  decedent 
would  have  had  one  had  he  lived. 

The  tesl  of  this  is  to  assume  that  Proctor  would 
have  had  a  cause  of  action  had  he  lived  and  read  the 
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case  in  the  light  of  that  assumption.  TJndonbtedly, 
none  of  the  reasoning  of  the  court  can  be  said  to  indi- 
cate that  under  circumstances  of  that  kind  the  case 
would  have  resulted  as  it  did.  The  court  does  not 
decide  that  there  was  anything  in  either  section  deny- 
ing a  cause  of  action  to  Proctor  but  simply  decides 
that  there  is  nothing  in  either  section  transmitting  a 
cause  of  action  in  any  case  in  which  the  decedent 
would  have  had  none  had  he  lived. 

The  Act  of  1897  would  have  given  Proctor  a  cause 
of  action  had  his  injury  occurred  after  its  passage  and 
the  condition,  for  the  lack  of  which  his  widow  was  de- 
nied the  right  to  recover,  would  have  been  present. 
And  it  was  solely  for  the  absence  of  this  condition 
precedent  that  her  right  to  recover  was  denied. 

Certainly  the  argument  in  the  principal  opinion 
(211  Mo.  1.  c.  257),  based  upon  the  fact  that  the  Act 
of  1897  does  not  itself  expressly  confer  **a  right  of 
action  in  case  of  the  death  of  the  employee,  but  by  the 
first  section  a  right  of  action  is  created  in  favor  of  the 
party  injured  and  no  other**  had  nothing  to  do  with 
the  question  whether  under  those  very  circumstances 
a  right  of  action  was  transmitted  by  a  separate  and 
independent  general  statute  of  survival. 

There  is  no  strength  in  the  argument  based  upon 
the  usual  presumption  that  the  Legislature  knew  the 
existing  law  in  1897  and  was  familiar  with  the  deci- 
sion in  the  Proctor  case  and  like  cases.  If  the  Proctor 
case  had  the  effect  ascribed  to  it  in  the  Strottman  case, 
then  that  argument  would  be  sound.  If  it  did  not 
have  that  effect,  the  Legislature  could  not  have  acted 
with  any  such  interpretation  of  that  case  in  mind. 
Since  the  real  question  in  the  Strottman  case  was 
whether  or  not  the  Proctor  case  did  have  that  effect, 
it  was  begging  the  question  to  assume  that  the  Legis- 
lature acted  with  a  like  assumption  in  mind  and  then 
proffer  that  action  as  proof  that  the  first  assumption 
was  correct. 
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The  argnment  as  to  the  effect  of  the  amendment 
in  1905  is  suflSciently  answered  in  the  dissenting  opin- 
ion. Besides  the  Legislature  cannot  amend  a  statnte 
by  inference  from  acts  subsequently  passed.  Such  in- 
ferences are  valuable  only  when  the  language  of  the 
prior  act  is  ambiguous. 

Nor  does  the  fact  that  the  Legislature  amended 
the  Act  of  May  10, 1907  (the  *' Mining  Fellow-Servant 
Law*^),  by  adding  an  express  provision  for  survival 
thereto,  affect  the  question  in  the  case  now  before 
this  court  since  that  amendment  was  doubtless  made 
to  counteract  the  decision  in  the  Strottman  case.  The 
promptness  with  which  it  was  passed  indicated,  if  any 
thing,  that  the  Legislature  may  have  entertained  an 
opinion  at  variance  with  that  announced  in  the  case 
mentioned. 

What  has  been  said  disposes  of  the  only  errors 
assigned,  and  for  the  reasons  given  we  have  not  found 
it  possible  to  reach  a  conclusion  other  than  that  the 
case  of  Strottman  v.  Bailroad  on  the  point  discussed 
should  not  be  followed  and  that  the  judgment  in  this 
case  should  be  afiSrmed.    Brown,  C,  concurs. 

PEE  CURIAM.— The  foregoing  opinion  of 
Blaib,  C,  is  adopted  by  the  Court  in  Banc  as  ita  opin- 
ion. Vallianty  C.  J.,  Lamm,  Ferriss,  Kenmsh  and 
Brown,  JJ.y  concur ;  Woodson,  J.,  concurs  in  separate 
opinion  to  be  filed  in  five  days ;  Graves,  J.,  dissents. 

Concurring  opinion  of  Woodson,  J.,  not  yet  filed. 
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ANDREW  G.  W.  MOELIiER,  Appellant,  v.  UNITED 
RAILWAYS  COMPANY. 

In  Banc,  May  20,  1912. 

1.  NEGLIGENCE:  Railing  to  Platform.  Where  it  is  a  mere  mat- 
ter of  conjecture  whether  a  railing  at  the  end  of  the  cinder 
platform  would  have  prevented  the  passenger  trying  to  alight 
from  a  moving  car  from  going  over  the  high  embankment  or 
injured  him  the  more  if  he  had  been  thrown  against  it,  the 
court  cannot  hold,  in  the  absence  of  any  testimony  on  the  point, 
that  a  failure  to  have  a  railing  was  negligence. 

2.  :   Increase  of  Speed:   Alighting  from   Moving  Car.     A 

motorman  is  not  guilty  of  negligence  in  increasing  the  speed 
of  a  car  as  a  passenger  was  endeavoring  to  alight  at  an  un- 
usual stopping  place,  if  he  did  not  know  that  the  passenger  was 
in  the  act  of  alighting  and  had  no  reason  to  suppose  he  was 
about  to  do  so.  But  the  railway  company  may  be  negligent,  if 
the  conductor  whose  duty  it  was  to  have  seen  the  passenger  and 
who  saw  he  was  about  to  alight  at  the  place  where  he  had  on 
entering  stated  he  wanted  to  get  off,  saw  him  in  the  act  of 
alighting  and  gave  no  signal  to  the  motorman  to  stop,  or  if  he 
neglected  to  see  the  passenger  when  it  was  his  duty  to  do  so. 

3.  :   Conductor:    Failure  to   Heed   Request  to  Stop  Car. 

The  passenger,  the  only  one,  after  he  had  been  awhile  on  the 
car,  told  the  conductor  he  wanted  to  get  off  at  a  certain  cross- 
ing and  the  conductor  promised  to  let  him  off  there,  but  took  a 
seat  and  became  absorbed  in  a  newspaper.  As  the  car  ap- 
proached the  crossing  the  passenger,  expecting  the  conductor 
to  stop  the  car  there,  but  giving  no  signal  himself,  went  to  the 
rear  platform,  and  stepped  down  on  the  steps,  holding  to  the 
railing  with  one  hand,  waiting  for  the  car  to  stop,  but  when  it 
did  not  slow  up  he  undertook  to  step  on  the  cinder  platform  as 
he  was  carried  along  beside  it,  and  putting  his  foot  on  the  cin- 
ders three  feet  from  the  brink  of  a  steep  embankment  was 
hurled  forty  feet  below.  Held,  that  the  conductor  was  guilty  of 
negligence  in  failing  to  stop  the  car»  and  in  failing  to  see  the 
passenger  in  his  movements  indicating  a  purpose  to  get  off  of 
the  car. 

4.  : :  Stepping  Off  Moving  Car:  Contributory  Neg- 
ligence: Twelve- Year  Old  Boy.  The  act  of  the  passenger,  in 
attempting  to  step  off  of  a  moving  car,  if  a  man  of  mature  years, 
would  have  been  such  contributory  negligence  as  would  bar  a 
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recovery  of  damages  for  his  consequent  injuries;  bnt  being  a 
twelve-year  old  country  boy,  whether  or  not  his  failure  to 
realize  that  the  movement  of  the  car  would  carry  him  over 
the  brink  of  the  steep  embankment  only  three  feet  beyond 
where  his  foot  struck  the  ground  was  such  contributory  neg- 
ligence as  bars  his  recovery,  is  a  question  for  the  jury,  and  not 
one  of  law  for  the  court.  He  was  not  chargeable  with  the 
degree -of  care  that  is  to  be  reasonably  expected  of  an  ordinarily 
prudent  man  of  mature  years,  but  with  the  care  to  be  expected 
of  an  ordinarily  prudent  boy  twelve  years  of  age  in  like  circum- 
stances. The  court  cannot  declare  as  a  matter  of  law  an  act 
to  be  negligent  when  reasonable  men  may  have  different  opin- 
ions  of  its  legal  significance. 

Appeal  from  St  Louis  City  Circuit  Court. — Hon.  James 
E.  Withrow,  Judge. 

Revebsed  and  bemanded. 

William  R.  Gentry  for  appellant. 

The  court  erred  in  sustaining  defendant's  demur- 
rer to  the  evidence  for  the  reason  that  there  was  sub- 
stantial evidence  offered  by  plaintiff  tending  to  show 
that  the  defendant  was  guilty  of  negligence  in  two  par- 
ticulars :  First,  in  maintaining  its  platform  without  a 
railing  at  the  east  end  where  it  was  necessary,  and  as 
a  result  of  whch  the  platform  was  not  in  a  reasonably 
safe  condition.  Failure  to  keep  platforms  and  other 
portions  of  premises  used  by  passengers  reasonably 
safe  has  often  been  held  to  be  negligence.  Barth  v.  Rail- 
road, 142  Mo.  535;  Fullerton  v.  Fordyce,  121  Mo.  1; 
Jamison  v.  Railroad,  55  Cal.  5®3 ;  Pool  v.  Railroad,  100 
Mich.  379;  Jarvis  v.  Railroad,  16  N.  T.  Supp.  96;  Rail- 
road V.  Lucas,  21  N.  E.  968 ;  Wood  v.  Railroad,  181  Mo. 
433;  Lucas  v.  Ralroad,  23  N.  E.  973;  Newcomb  v.  Rail- 
road, 182  Mo.  687.  Second,  in  negligently  starting  its 
car  forward  at  an  increased  rate  of  speed  and  with  a 
jerk  while  plaintiff  was  in  the  act  of  alighting  there- 
from when  the  car  had  slowed  down  as  if  in  response  to 
his  request  to  have  the  car  stopped  at  said  platform. 
Dawson  v.  Transit  Co.,  102  Mo.  App.  277;  Cobb  v.  Rail- 
road, 149  Mo.  136;  Ridenhour  v.  Railroad,  102  Mo.  270. 
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The  evidence  did  not  disclose  such  conduct  on  the  part 
of  plaintiff  as  would  authorize  the  court  in  peremp- 
torily taking  his  case  from  the  jury  and  declaring  him 
guilty  of  negligence  as  a  matter  of  law.  The  boy  was 
only  ten  years,  ten  months  and  twenty-five  days  old, 
and  a  country  boy.  He  should  not  be  held  to  the  same 
degree  of  care  as  that  which  would  be  required  of  a  full- 
grown,  experienced  man.  Campbell  v.  Railroad,  175 
Mo.  161;  Walker  v.  Railroad,  193  Mo.  453;  Deschner  v. 
Railroad,  200  Mo.  310;  Graney  v.  Railroad,  140  Mo.  89; 
Burger  v.  Railroad,  112  Mo.  249;  Ridenhour  v.  Rail- 
roaxl,  102  Mo.  270;  Rodgers  v.  Ptg.  Co.,  103  Mo.  App. 
683 ;  Eswin  v.  Railroad,  96  Mo.  295 ;  Donahoe  v.  Iron 
Works,  7  Mo.  App.  447;  Dawson  v.  Transit  Co.,  102 
Mo.  App.  279;  Newcomb  v.  Railroad,  182  Mo.  687.  Nor 
did  the  petition  faU  to  state  a  cause  of  action  (as  was 
contended  by  defendant  below)  because  it  alleged  that 
each  act  of  negligence  charged  directly  **  contributed 
to  cause  plaintiff's  injury.*'  Deschner  v.  Railroad, 
200  Mo.  310;  McQuade  v.  Railroad,  200  Mo.  150. 

Geo.  T.  Priest  and  T.  E.  Francis  for  respondent; 
E.  T.  Miller  and  Boyle  S  Priest  of  counsel. 

VATiTiTANT,  C.  J.— Plaintiff,  a  boy  twelve  years 
old,  in  attempting  to  alight  from  one  of  defendant's 
cars,  fell  and  was  injured ;  he  sues  for  damages,  alleg- 
ing that  the  accident  was  the  result  of  defendant's 
negligence.  Defendant  owns  and  operates  a  double- 
track  electric  railway  extending  from  the  city  out 
through  the  county  of  St.  Louis  to  Creve  Coeur  Lake. 
About  three  miles  east  of  Creve  Coeur  Lake  defend- 
ant's railway  crosses  a  steam  railroad,  which  is  called 
in  the  evidence  the  Colorado  road ;  the  defendant's  road 
crosses  the  Colorado  on  a  high  trestle.  Coming  east 
from  Creve  Coeur  Lake  this  trestle  is  approached  on  an 
embankment  against  which  the  west  end  of  the  trestle 
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abuts.  On  the  south  side  of  the  embankment  is  a  cinder 
platform  about  fortv-five  feet  long,  for  the  use  of  pas- 
sengers boarding  or  alighting  from  defendant's  cars. 
This  platform  runs  up  to  the  east  end  of  the  embank- 
ment and  is  level  with  it.  On  the  south  side  of  the 
platform  there  is  a  railing.  The  east  end  of  the  plat- 
form is  six  feet,  four  inches  wide;  there  is  no  railing 
at  that  end.  Plaintiff  lives  near  Creve  Coeur  Lake  and 
had  for  some  days  ridden  in  defendant's  cars  from  his 
home  to  that  crossing,  attending  school  near  the  cross- 
ing, and  had  alighted  on  that  platform ;  he  was  familiar 
with  the  situation.  This  is  the  account  he  gives  of  the 
accident:  He  was  on  his  way  to  school;  when  he 
boarded  the  car  he  told  the  conductor  he  wanted  to  get 
off  at  the  Colorado  crossing,  and  the  conductor  told 
him  that  he  would  let  him  off  there.  He  took  the  rear 
seat  in  the  car,  the  conductor  sat  in  the  second  seat  for- 
ward from  the  one  occupied  by  plaintiff  and  was  en- 
gaged in  reading  a  newspaper.  As  the  car  approached 
the  crossing  the  plaintiff  went  out  on  the  rear  plat- 
form with  the  purpose  of  alighting.  He  gave  no  notice 
then  to  the  conductor,  but  expected  the  conductor  would 
stop  the  car  as  he  had  said  he  would.  The  conductor  was 
apparently  absorbed  in  the  newspaper  and  paid  no  at- 
tention to  the  plaintiff.  When  the  car  was  within  half 
a  block  of  the  crossing  plaintiff  stepped  down  on  the 
step  with  both  feet,  holding  on  to  the  car  and  not  ven- 
turing to  alight  then,  because  the  car  was  going  too 
fast;  when  it  had  got  within  twenty  feet  of  the  east  end 
of  the  cinder  platform  it  was  still  going  too  fast,  so  he 
waited  until  it  got  within  three  feet  of  that  end  and  then 
attempted  to  alight ;  he  stepped  down  with  his  right  foot 
on  the  ground,  his  left  still  on  the  car  step,  and  just 
then,  he  says,  the  speed  of  the  car  was  increased  and  it 
carried  him  forward  over  the  brink  and  he  rolled  down 
the  embankment  to  the  surface  below,  a  distance  of 
forty  feet  or  more.  He  testified  that  at  the  instant  he 
stepped  from  the  car  with  his  right  foot  to  the  ground 
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the  car  was  moving  faster  than  a  walk  but  not  as  fast 
as  a  run.  After  saying  the  car  was  going  too  fast  for 
him  to  attempt  to  get  oflf  at  the  west  end  of  the  cinder 
platform  he  was  asked  by  his  counsel:  '*How  was  it 
moving  when  you  started  to  get  oflf  t  A.  A  little  faster 
than  a  run.  Q.  What  kind  of  a  runt  A.  A  little 
slow  run.  By  the  court :  How  fast — do  you  know  how 
fast  a  person  ordinarily  walks?  A.  Yes,  sir.  Q. 
Was  it  as  fast  as  that  or  faster?  A.  A  little  faster 
than  a  walk.*' 

The  acts  of  negligence  alleged  in  the  petition  are : 
First,  failure  to  have  a  suflficient  guard  on  the  south 
side  of  the  cinder  platform  and  having  none  at  all  on 
the  east  end;  second,  increasing  the  speed  of  the  car 
while  the  plaintiflf  was  in  the  act  of  alighting;  and 
third,  failing  to  stop  the  car  for  plaintiflf  to  alight.  The 
answer  was  a  general  denial  and  a  plea  of  contribu- 
tory negligence.  At  the  conclusion  of  the  plaintiflf 's 
evidence  the  court  gave  an  instruction  to  the  eflfect  that 
the  plaintiflf  was  not  entitled  to  recover,  whereupon  the 
plaintiff  took  a  nonsuit  with  leave,  and  the  court  re- 
fusing to  set  it  aside,  took  an  appeal.  The  amount  of 
damages  claimed  in  the  petition  being  within  the  juris- 
diction of  the  St.  Louis  Court  of  Appeals,  the  appeal 
was  taken  to  that  court,  where  it  was  heard  and  the 
judgment  aflSrmed  by  a  majority  of  the  court;  but  one 
of  the  judges  dissented  and  filed  a  dissenting  opinion, 
in  which  he  expressed  the  opinion  that  the  majority 
opinion  was  in  conflict  with  certain  decisions  of  this 
court,  and  requested  that  the  cause  be  certified  to  this 
court  to  be  heard  and  determined,  which  was  done. 

I.  There  was  no  evidence  tending  to  prove  negli- 
gence on  the  part  of  defendant  in  the  matter  of  rail- 
ings. The  evidence  on  that  point  consisted  only  in  a 
description  of  the  embankment,  the  cinder  platform  and 
the  trestle,  illustrated  by  photographs.  There  was  a 
railing  on  the  south  side,  but  none  on  the  east  end  of  the 
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cinder  platform.  Whether  or  not  the  absence  of  a  rail- 
ing at  the  east  end  was  negligence  was  a  matter  of  in- 
ference. Counsel  for  plaintiff  argue  that  if  there  had 
been  a  railing  there  the  plaintiff  would  not  have  fallen 
over  the  brink;  and  counsel  for  defendant  argue  that 
whilst  a  railing  might  have  caught  the  plaintiff  and 
prevented  his  going  over,  yet  the  same  force  that  threw 
him  over  would  have  thrown  him  against  the  railing, 
and  whether  he  would  have  been  more  greatly  injured 
in  one  than  the  other  was  a  mere  matter  of  conject- 
ure ;  and  besides,  they  say,  that  a  railing  at  that  end, 
to  have  prevented  an  accident  like  this  one,  would  have 
to  come  so  close  to  the  moving  cars  as  to  endanger  the 
lives  of  persons  on  the  step  of  the  car  as  there  fre- 
quently might  be  in  case  of  crowded  cars.  We  hold  that 
under  the  evidence  the  court  would  not  have  been  justi- 
fied in  submitting  to  the  jury  the  question  of  negligence 
for  the  absence  of  a  railing  at  that  end  of  the  platform. 

n.  Nor  was  the  motorman  guilty  of  negligence  in 
increasing  the  speed  of  the  car,  if  he  did  so,  while  the 
plaintiff  was  in  the  act  of  alighting.  If  the  motorman 
had  known  that  the  plaintiff  was  in  the  act  of  alighting, 
or  if  he  had  had  any  reason  to  suppose  that  a  passenger 
would  be  in  the  act  of  alighting,  it  would  have  been 
negligence  on  his  part  to  have  increased  the  speed  of 
the  car,  but  that  was  not  the  case.  He  had  no  signal 
from  the  conductor  or  from  any  one  warning  him  that  a 
stop  was  desired.  The  plaintiff,  according  to  his  own 
testimony,  was  within  three  feet  of  the  brink  of  the 
precipice  when  he  stepped  off  with  his  right  foot  to  the 
ground ;  the  body  of  the  car  must  therefore  have  been 
almost  if  not  altogether  on  the  trestle..  The  motor- 
man's  duty  was  to  look  to  the  front,  not  to  the  rear,  and, 
having  no  warning  to  slow  down,  there  is  no  percep- 
tible reason  why  he  should  not  have  increased  the  speed 
of  the  car  if  he  saw  fit  to  do  so.  But  in  saying  that 
the  motorman  was  not  guilty  of  negligence  for  increas- 
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ing  the  speed  of  the  car  we  axe  not  intending  to  say 
that  the  defendant  was  not  guilty  of  negligence  in  that 
respect,  because  the  defendant  was  then  and  there  rep- 
resented by  another  servant,  the  conductor  whose  duty 
it  was  to  have  seen  the  plaintiff  and  if  he  had  seen  that 
he  was  about  to  step  off  the  car,  under  those  circum- 
stances, he  should  have  given  the  motorman  a  signal 
to  stop,  and  as  the  conductor  neglected  to  see  the  plain- 
tiff when  it  was  his  duty  to  have  seen  him  the  legal  con- 
sequence is  the  same  as  if  he  had  seen  him  and  neglected 
to  give  the  signal. 

m.  The  conductor  was  guilty  of  negligence  in 
failing  to  stop  the  car  at  the  crossing  and  in  failing  to 
see  the  plaintiff  in  his  moti(5ns  indicating  a  purpose  to 
get  off  the  car.  We  infer  from  the  record  that  the 
plaintiff  was  the  only  passenger  on  the  car;  the  con- 
ductor therefore  did  not  have  the  excuse  that  in  a  crowd 
of  passengers  and  a  multitude  of  requests  he  could  not 
keep  this  one  in  mind.  The  boy  after  he  had  been  on  the 
dar  awhile  told  him  that  he  wanted  to  get  off  at  the 
Colorado  crossing  and  the  conductor  promised  to  let 
him  off  there,  but  instead  of  doing  so  took  a  seat  in  the 
car  and  allowed  his  attention  to  become  absorbed  in  a 
newspaper.  If  he  had  been  attentive  to  his  duties, 
even  if  he  had  forgotten  the  boy's  request,  he  would 
have  seen  him  when  he  left  the  inside  of  the  car  and 
went  out  on  the  platform  and  descended  to  the  step, 
and  the  signal  could  then  have  been  given  and  the 
catastrophe  possibly  averted. 

IV.  The  next  question,  and  the  only  difficult  one, 
is,  was  the  plaintiff  by  his  own  showing  guilty  of  such 
negligence  contributing  to  his  injury  as  should  preclude 
him  from  recovery? 

If  the  conductor  had  caused  the  car  to  stop  as  he 
promised,  there  would  have  been  no  accident,  and  if 
the  plaintiff  had  not  attempted  to  step  off  the  car  while 


Digitized  by 


Google 


728        SUPBEME  COTJBT  OF  MISSOURI, 

Moeller  y.  United  Railways. 

it  was  moving  there  would  have  been  no  accident.  The 
difficulty  in  the  question  is  in  the  fact  that  the  act  we 
are  to  pass  judgment  on  was  the  act  of  a  twelve-year- 
old  boy.  If  a  man  of  mature  years  had  acted  as  did  this 
boy  and  received  like  injuries,  we  would  say  he  con- 
tributed by  his  own  negligence  to  his  injury  and  there- 
fore could  not  recover ;  but  in  answer  to  that  suggestion 
it  may  be  well  said  that  a  man  of  mature  years  would 
not  have  acted  that  way.  The  standard  by  which  the 
plaintiff's  act  is  to  be  measured  is  not  the  degree  of 
care  to  be  reasonably  expected  of  an  ordinarily  pru- 
dent man  of  mature  years,  but  the  care  to  be  reasonably 
expected  of  an  ordinarily  prudent  boy  of  twelve  years. 
The  question  then  is  what  could  reasonably  be  expected 
of  an  ordinarily  prudent  bOy  twelve  years  oldt  When 
he  went  out  to  the  rear  end  of  the  car  and  got  down  with 
both  feet  on  the  step  it  was  then,  as  he  said,  about  half 
a  block  west  of  the  east  end  of  the  cinder  platform  and 
he  realized  that  it  was  going  too  fast  to  attempt  to 
alight,  and  when  it  was  about  twenty  feet  from  the  end 
he  still  realized  that  it  was  going  too  fast,  but  when 
it  came  within  three  feet  of  the  end  he  attempted  to 
alight,  but  was  carried  by  the  momentum  of  the  car 
over  the  brink.  He  thinks  it  was  the  increased  speed 
imparted  to  the  car  just  as  he  was  alighting  that  car- 
ried him  over,  but  that  is  only  his  opinion,  and  in  that 
he  is  probably  mistaken.  A  passenger  stepping  from  a 
car  to  the  ground  while  it  is  in  motion  is  precipitated 
forward  more  or  less  according  to  the  speed  of  the  car 
after  he  alights  on  the  ground.  A  space  of  three  feet 
between  the  step  and  the  brink  of  the  precipice  is  a 
very  short  space  and  with  the  car  going  faster  than  a 
walk,  as  fast  as  a  slow  nm,  it  would  be  almost  impos- 
sible for  one  to  recover  from  the  momentum  before 
going  over  the  brink.  But  can  we  charge  a  boy  twelve 
years  old  with  knowledge  of  that  law  of  physics?  Or 
putting  the  question  in  this  form :  Can  we  charge  him 
with  knowledge  of  the  fact  that  if  he  jumps  off  a  mov- 
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ing  car  he  is  liable  to  be  carried  several  feet  in  the 
direction  the  car  is  moving  before  he  can  recover  con- 
trol of  his  movement!  And  is  that  a  pure  question  of 
law  which  the  court  can  apply  in  a  peremptory  instruc- 
tion or  is  it  to  be  left  to  a  jury  in  the  particular  case 
under  proper  instructions,  taking  into  account  his  ex- 
perience t  A  court  is  justified  in  taking  a  case  from  the 
jury  only  when  from  the  evidence  adduced  there  can 
be  but  one  reasonable  conclusion  drawn.  Can  there 
be  no  two  opinions  on  the  question  of  whether  this  boy 
was  possessed  of  suflScient  experience  to  enable  him  not 
only  to  see  what  a  person  of  mature  years  would  have 
seen  but  also  to  appreciate  the  danger  into  which  he 
was  plunging? 

The  covod  cannot  specify  the  age  to  which  a  child 
when  he  has  attained  it  shall  be  held  as  liable  in  such 
case  as  a  person  of  full  maturity,  because  there  are 
other  facts  to  be  taken  into  account:  the  peculiar  cir- 
cumstances of  the  particular  case,  the  knowledge  and 
experience  of  the  child  in  reference  to  those  circum- 
stances, and  his  capacity  to  appreciate  the  danger. 

There  have  been  several  cases  before  this  court, 
which  will  be  seen  by  reference  to  the  briefs  of  counsel, 
where  questions  like  this  have  been  involved;  in  some 
of  them  it  has  been  held  that  the  minor  was  guilty  of 
such  contributory  negligence  as  precluded  a  recovery, 
and  in  some  that  he  was  not.  But  there  is  no  conflict 
in  those  cases,  the  principle  of  law  governing  them  is 
the  same  in  all,  they  differ  only  in  the  facts.  We  do 
not  deem  it  necessary  to  review  those  cases  here. 

It  can  hardly  be  said  that  the  danger  into  which 
this  boy  ran  was  obvious  to  one  of  his  years  and  ex- 
perience, like,  for  example,  stepping  immediately  in 
front  of  an  approaching  car ;  what  actually  carried  him 
over  the  brink  was  the  projectile  impetus  imparted  to 
his  body  by  the  moving  car.  That  danger  would  proba- 
bly be  obvious  to  any  person  of  mature  years  and  per- 
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haps  SO  to  a  city  boy  familiar  with  the  feat  of  jumping 
on  and  oflf  moving  cars,  but  whether  so  to  a  country  boy 
without  experience  is  a  question. 

We  are  of  the  opinion  that  the  question  of  the 
plaintiff's  contributory  negligence  ought  to  have  been 
submitted  to  the  jury  under  proper  instructions. 

The  judgment  is  reversed  and  the  cause  remanded 
to  the  circuit  court  to  be  re-tried  according  to  the  views 
herein  expressed. 

PER  CURIAM.-The  foregoing  opinion  of  VAL- 
TJANT,  C.  J.,  in  Division,  is  adopted  on  hearing  in 
Banc.  Lamm,  Ferriss,  Kermish  and  Brown,  J  J.,  con- 
cur; Woodson  and  Graves,  J  J.,  dissent 
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ACCOUNT  STATED. 

Not  Pleaded.  The  doctrines  applicable  to  an  agreed  and  stated  ac- 
count are  not  ayailable  unless  tb«  issue  is  pleaded.  Thompson 
▼.  Lindsay,  53. 

ACTIONS. 

1.  Negligence:  Delay  In  Bringing  8ult:  Inattention.  Neg- 
ligence that  bars  equitable  relief  may  be  stated  thus:  No  man 
is  entitled  to  the  aid  of  a  court  of  equity  when  that  aid  is 
made  necessary  by  his  own  fault.  But  where  plaintiff  was 
guilty  of  no  negligence  at  the  outset,  and  defendant  undertook 
to  fasten  upon  him  an  illegal  demand  for  money,  and  when 
he  would  not  yield  thereto,  defendant  under  an  ynwarranted 
construction  of  a  contract  existing  between  them  undertook  by 
means  of  a  fictitious  deed  of  trust  to  get  possession  of  his 
property,  plaintiff  is  not  to  be  charged  with  negligence  because 
he  did  not  bring  suit  at  once,  but  out  of  a  slovenly  inattention 
to  business  waited  a  whole  year  before  appealing  to  a  court  of 
equity  to  redress  his  wrongs.    Thompson  v.  Lindsay,  63. 

2.  Quantum  Meruit:  Assumpsit:  Quasi-Contract.  Under  the 
common  law  an  assumpsit  could  be  maintained  upon  a  state 
of  facts  from  which  a  contract  could  be  Implied.  It  was  not 
essential  that  there  was  a  contract  in  fact  in  the  sense  that 
the  parties  had  entered  into  an  agreement,  either  express  or 
implied;  all  that  was  necessary  was  that  defendant  had  re- 
ceived benefits  which  imposed  upon  him  a  duty  to  plaintiff, 
so  that  upon  equitable  grounds  a  promise  was  implied  by  the 
law  that  the  defendant  should  respond  to  the  extent  of  the 
benefits  received.  Such  a  relation  between  the  parties  was  de- 
nominated a  quasi-contract,  and  in  a  suit  based  thereon  the  bene- 
fits received  by  defendant,  and  not  the  detriment  incurred  by 
plaintiff,  was  the  basis  of  defendant's  liability,  and  hence  it 
was  incumbent  upon  plaintiff  to  prove  actual  benefits  received 
by  defendant    Anderson  v.  Caldwell,  201. 

3.  :  :  :  Implied  Contract:  Material  Fur- 
nished for  House.    But  a  suit  for  the  value  of  materials  and 

'  labor  employed  in  the  construction  of  a  building,  furnished  by 
plaintiffs  at  the  instance  and  request  of  defendants,  is  not  a  suit 
on  a  quasi-contract,  but  upon  a  contract  implied  in  law,  and  as 
defendants  received  the  benefits  there  was  an  implied  agreement 
that  they  would  pay  the  reasonable  price  and  value  thereof.  As- 
sumpsit will  lie  whenever  work  has  been  done,  or  work  and  ma- 
terials have  been  furnished  by  the  plaintiff  for  defendant  at 
his  request,  express  or  implied,  and  the  standard  of  plain- 
tiff's recovery  is  the  reasonable  value  of  the  materials  fur- 
nished and  the  labor  done.    lb. 

4.  Negligence:  Survival  of  Cause  of  Action:  Mining.  In 
case  of  the  death  of  a  person  injured  in  mining  in  such  manner 
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as  to  make  the  operator  of  the  mine  liable  under  section  5440, 
Reyised  Statutes  1909,  the  widow  of  the  deceased  may  recover, 
Hawkins  y.  Smith,  688. 

ADMINISTRATION. 

1.  Judgment:  Release  of  Part:  Liability  for  Balance.  One  of 
several  joint  obligors  bn  an  administrator's  bond,  is  liable  for 
the  balance  due  on  the  judgiAent  on  the  bond,  after  deducting 
the  amounts  paid  by  the  other  Judgment  debtors  for  their  release. 
The  assignee  of  the  judgment  has  the  right  to  recover  of  one 
of  the  judgment  debtors  the  total  amount  due  on  the  judgment 
against  the  principal  and  his  sureties  on  the  bond.  That  is  true 
by  force  of  Sec.  2769,  R.  S.  1909,  which  makes  contracts  that 
were  joint  by  common  law  both  joint  and  several,  and  Sec.  2772, 
which  provides  that  a  creditor  may  sue  any  one  or  more  joint 
obligors.    Schneider  v.  Maney,  36. 

2.  Sale  of  Real  Estate:  Administrator's  Deed:  By  Former  Public 
Administrator.  In  1883  public  administrators  were  not  dis- 
charged at  the  expiration  of  their  official  terms  from  the  ad- 
ministration of  estates  in  their  hands,  and  hence  a  deed  made  in 
that  year  by  one  who  is  described  the*rein  as  the  "former  public 
administrator  of  the  county  ...  in  charge  of  the  estate 
.  .  **  and  otherwise  regular  on  its  face,  conveyed  the  title. 
Howell  V.  Sherwood,  613. 

AFFIDAVIT. 

1.  Title  of  Officer  not  Affixed.  The  failure  of  an  officer  to  affix 
the  title  of  his  office  to  an  affidavit  taken  before  him  and  spread 
of  record  in  a  tax  suit,  would  tend  to  impeach  the  jurisdiction 
and  not  to  support  it.    Woodruff  v.  Lumber  Co.,  381. 

2.  Appeal:  Officer's  Name  Omitted:  Supplied  Nunc  Pro  Tunc.  An 
affidavit  for  an  appeal,  complete  in  every  respect  except  that  the 
officer's  name  to  his  jurat  is  omitted,  his  seal  being  attached, 
may  be  supplied  by  the  trial  court,  at  a  subsequent  term,  on  the 
testimony  of  the  affiant  that  he  swore  to  the  affidavit  before  the 
officer  who  has  since  died.    Cl^rk  v.  Railroad,  570. 

ALLOCUTION.    See  Nunc  Pro  Tunc  Order. 
APPEALS. 

1.  Former  Decision:  Sufficiency  of  Evidence.  On  the  former 
appeal  in  this  case  it  was  held  that  there  was  sufficient  evidence 
to  make  out  a  prima  facie  case  in  favor  of  plaintiff  against  the 
present  defendant.  The  Judgment  against  the  defendant  was 
then  reversed  only  because  there  was  no  evidence  that  plaintiflF 
had  a  contract  with  the  partnership  which  furnished  the  ties 
to  defendant,  and  that  there  was  a  departure,  since  the  petition 
declared  upon  a  joint  contract  made  with  the  partnership  and 
the  present  defendant,  and  the  evidence  showed  no  such  joint 
contract.    Bagnell  v.  Railroad,  11. 

2.   :  :   Same   Holding  on  Same  Evidence.     As  the 

court  on  the  former  appeal  in  effect  held  that  the  evidence  tended 
to  show  that  defendant  entered  into  a  contract  with  plaintiff  for 
the  purchase  of  the  ties,  and  as  plaintiff  introduced  at  the  second 
trial  the  same  evidence  introduced  at  the  first,  it  is  again  h^ld 
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that  plaintiff  made  out  a  prima  facie  case  against  the  defcDdant 
at  the  second  trial.    lb. 


:    Contract:     Joint    and     Several:     Liability    of    any 

Obligee.  All  contracts  which  at  common  law  were  Joint  only 
are  now»  under  the  statutes  (Sees.  2769,  1981  and  2772,  R.  S. 
1909),  joint  and  several;  and  any  one  of  the  obligees  thereto 
may  be  sued,  and  a  recovery  had  against  those  only  who  the 
evidence  shows  are  liable  thereunder.  The  decision  of  the  court 
on  the  former  appeal  in  this  case  (180  Mo.  420),  holding  that  the 
contract  pleaded  was  a  joint  contract  made  and  entered  into  by 
plaintiff  as  the  one  party  and  by  the  defendant  and  a  partner- 
ship as  the  other  party,  and  reversing  a  judgment  for  plaintiff 
because  the  evidence  did  not  support  the  allegations  of  the 
petition  of  a  joint  contract,  in  that  it  failed  to  show  that  the 
partnership  jointly  with  defendant  entered  into  a  joint  con- 
tract with  plaintiff,  but  showed  only  a  several  contract  between 
plaintiff  and  defendant,  and  therefore  there  was  a  departure, 
is  overruled.    lb. 


4.  :   In  Same  Case:  When  Overruled.    In  the  absence  of 

cogent  or  convincing  reasons  shown,  the  Supreme  Court  will  not 
open  up  and  reconsider  questions  adjudicated  upon  a  former 
appeal  in  the  same  case.  But  where  such  reasons  are  clearly 
shown,  and  especially  where  the  former  ruling  inadvertently 
overlooked  and  nullified  a  statute,  or  overruled  some  sound  and 
well  settled  principle  of  law,  the  court  will  reexamine  the  ques- 
tions and  overrule  the  former  decision.    lb. 

5.  Appellate  Jurisdiction:  Garnishment:  Against  State 
Superintendent  of  Insurance.  The  State  Superintendent  of 
Insurance  is  a  State  officer  within  the  meaning  of  the  Consti- 
tution, and  that  fixes  the  appellate  jurisdiction  in  the  Supreme 
Court  of  an  appeal  from  a  judgment  refusing  to  a  creditor  of 
an  insurance  company  a  writ  of  garnishment  against  him  for 
moneys  in  his  hands  as  such  officer,  irrespective  of  the  amount 
or  the  constitutionality  of  the  statute  involved.  Milling  Co.  v. 
Blake,  23. 

6.  Constitutional  Question:  Garnishment:  Untimely  Raised. 
Where  the  Superintendent  of  Insurance,  in  his  answer 
to  the  plaintiff's  interrogatories  in  the  garnishment  proceeding 
brought  against  him,  pleaded  the  statute  as  his  right  to  retain 
the  fund,  it  was  the  plaintifTs  duty,  if  he  wished  the  constitu- 
tionality of  that  statute  determined,  to  have  raised  the  point  in 
his  denial  of  those  answers;  and  having  failed  to  do  so  the 
constitutional  question  comes  too  late  if  raised  for  the  first  time 
in  plaintiff's  motion  for  a  new  trial,  and  must  be  deemed  as 
waived.  So  grave  a  question  as  the  constitutionality  of  a  stat-* 
ute  must  be  lodged  in  the  case  at  the  first  opportunity,  or  it  will 
be  deemed  to  have  been  waived. 

Held,  by  VALXiIANT,  J.,  that,  where  the  Supreme  Court  has 
jurisdiction  of  the  case  on  other  grounds,  if  there  is  a 
vital  constitutional  question  in  the  case,  it  may  be  raised 
here  for  the  first  time.    lb. 


:  :  :  Appellate  Jurisdiction.  The  Su- 
preme Court  does  not  obtain  jurisdiction  of  an  Appeal  by  the 
untimely  lodgment  of  a  constitutional  question  In  the  case. 
Unless  the  question  is  timely  raised  it  is  deemed  out  of  th« 
case. 
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Held,  by  VALLIANT.  J.,  that,  while  timely  action  in  the  trial 
court  to  raise  a  constitutional  question  is  necessary  in  order 
to  give  the  Supreme  Court  jurisdiction  on  that  ground,  yet 
where  the  court  on  other  grounds  has  jurisdiction,  if  there 
is  a  vital  constitutional  question  in  the  case,  it  may  be 
raised  here  for  the  first  time.    Milling  Co.  v.  Blake,  23. 

8.  Reference:  Compulsory:  Review  of  Findings.  If  a  case, 
though  referred  by  consent,  Is  one  wherein  a  compulsory  refer- 
ence might  have  been  ordered,  the  Supreme  Court  upon  appeal 
will  review  the  findings  of  the  referee.  Vandagrlft  v.  Bfasonic 
Home,  138. 

9.  No  Allocution:  Remanded  With  Directions  to  Sentence: 
Nunc  Pro  Tunc  Correction  of  Erroneous  Record:  Subsequent 
Appeal.  Where  on  the  former  appeal  the  record  proper  showed 
that  the  motion  for  a  new  trial  was  filed  after  judgment,  and 
also  showed  that  there  had  been  no  proper  allocution,  and  the 
cause  was  remanded  with  directions  that  defendant  be  brought 
into  court  and  given  opportunity  to  show  cause  why  judgment 
should  not  be  pronounced  against  him  and  that  judgment  be 
then  pronounced,  the  trial  court  had  no  authority  to  do  any- 
thing else  tban  to  proceed  to  carry  out  the  mandate  of  the 
Supreme  Court;  and  had  no  authority  to  correct  the  record  of 
the  trial  court  by  nunc  pro  tunc  orders,  showing  that  the  mo- 
tion for  a  new  trial  was  filed  before  judgment  and  showing, 
a  proper  allocution  and  judgment,  and  hence  an  appeal  talsen 
after  these  amendments  of  the  record  must  be  dismissed. 
If  the  record  proper  was  defective  on  the  former  appeal,  pro- 
ceedings sbould  have  been  taken  while  the  cause  was  pending 
In  the  Supreme  Court  to  show  diminution  of  record  and  to 
have  the  record  corrected.    State  v.  Kile,  196. 

10.  Reference:    Weight  of    Evidence:    Appellate    Practice.     The 

weight  of  the  evidence  in  a  law  case,  referred  to  a  referee, 
is  for  the  referee  and  the  trial  court,  and  not  for  the  appel- 
late court,  where  there  is  a  conflict  in  the  testimony.  Anderson 
VT  Caldwell,  201. 

11.  :  Exception  to  Referee's  Report:  General  Objection  to 

Admission  of  Evidence.  The  rule  as  to  the  saving  of  ex- 
ceptions to  the  ruling  of  the  referee  upon  the  admission  of 
testimony  requires  that  the  exception  shall  point  out  directly 
and  specifically  the  testimony  objected  to.  A  general  objection 
that  the  referee  admitted  incompetent  and  illegal  testimony 
is  not  sufficient.  So  that  the  court  on  appeal  will  not  consider 
an  assignment  that  "the  referee  erred  in  admitting,  over  de- 
fendant's objection,  certain  books  of  account  which  were  not 
original  entries,  but  were  aggregates  entered  at  a  later  date 
from  other  memoranda,"  where  the  only  exception  to  the 
referee's  report  at  all  relating  to  the  matter  was  that  "the 
referee  admitted,  over  the  objection  of  these  defendants, 
illegal,  irrevelant  and  incompetent  evidence  offered  by  plain- 
tiffs."   lb. 

12.  No  Exceptions.  If  no  exceptions  were  saved  to  the  action  of 
the  court  in  overruling  defendant's  exceptions  to  the  referee's  re- 
port, no  matter  of  exception  arising  out  of  the  action  for  the 
referee  is  open  for  review  on  appeal.    lb. 

13.  Appellate  Practice:  Demurrer  to  Evidence.  An  assignment 
that  the  court  erred  in  overruling  defendant's  instruction  In  the 
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nature  of  a  demurrer  to  the  evidence,  offered  at  the  close  of  all 
the  testimony,  necessitates  on  appeal  a  review  of  all  the  evi- 
dence tending  to  support  plaintiffs  cause  of  action,  whether  In- 
troduced hy  plaintiff  or  defendant    Pope  v.  Railroad,  232. 

14.  Exceptions:  Filing  Proof  of  Publication.  Where  the  bill  of 
excep^ons  shows  that  proof  of  pObllcatlon  was  filed  in  a  former 
tax  suit,  even  though  the  trial  court  in  this  case  in  its  declara- 
tions of  law  said  "though  not  appearing  to  he  filed,"  contention 
that  it  was  not  filed  comes  too  late  upon  appeal.  Woodruff  v. 
Lumber  Co.,  381. 

16.  Preponderance  of  Evidence:  Not  Matter  for  Appellate  Court. 
However,  the  evidence  may  preponderate  In  favor  of  appellant, 
if  there  was  substantial  evidence  to  prove  the  crime  charged, 
the  appellate  court  will  not  determine  its  weight  or  reverse 
the  verdict    State  v.  Gaultney,  388. 

16.  Indictment:  Motion  to  Quash:  Not  Preserved  In  Record.  An 
assignment  of  error  based  on  the  action  of  the  court  In  overrul- 
ing appellant's  motion  to  quash  the  indictment  will  not  be  con- 
sidered on  appeal  if  such  motion  is  not  preserved  in  the  record. 
State  V.  Washington,  401. 

17.  Constitutional  Question:  Untimely  Raised.  A  challenge  to  the 
unconstitutionality  of  the  act  creating  the  court  which  tried 
the  case  comes  too  late  if  made  for  the  first  time  in  the  motion 
in  arrest.    Howell  v.  Sherwood,  513. 

18.  Affidavit:  Officer's  Name  Omitted:  Supplied  Nunc  Pro  Tunc. 
An  affidavit  for  an  appeal,  complete  in  every  respect  except  that 
the  officer's  name  to  his  jurat  is  omitted,  his  seal  being  attached, 
may  be  supplied  by  the  trial  court,  at  a  subsequent  term,  on  the 
testimony  of  the  affiant  that  he  swore  to  the  affidavit  before 
the  officer  who  has  since  died.    Clark  v.  Railroad,  570. 

ARSON. 

Completed  Crime:  No  Conviction  of  Attempt.  Where  the  evidence 
is  clear  that  the  crime  charged  has  been  committed,  the  ac- 
cused cannot  be  convicted  of  an  attempt  to  commit  it,  and  no 
Instructions  should  be  given  on  the  latter  theory.  [R.  S.  1909, 
sec.  4896.]    State  v.  Bobbitt,  273. 

ARTICLE  A.    See  Cities^  1. 

ASSIGNEE  OF  JUDGMENT.    See  Judgment,  1  to  4. 

ASSUMPSIT. 

1.  Quantum  Meruit:  Quasi-Contract.  Under  the  common  law  an 
assumpsit  could  be  maintained  upon  a  state  of  facts  from  which 
a  contract  could  be  implied.  It  was  not  essential  that  there  was 
a  contract  in  fact  In  the  sense  that  the  parties  had  entered  into 
an  agreement,  either  express  or  implied;  all  that  was  necessary 
was  that  defendant  had  received  benefits  which  imposed  upon 
him  a  duty  to  plaintiff,  so  that  upon  equitable  grounds  a  promise 
was  Implied  by  the  law  that  the  defendant  should  respond  to 
the  extent  of  the  benefits  received.  Such  a  relation  between 
the  parties  was  denominated  a  quasi-contract,  and  in  a  suit  based 
thereon  the  benefits  received  by  defendant,  and  not  the  detrl- 
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ment  incurred  by  plaintiff,  was  the  basis  of  defendant's  liability, 
and  hence  it  was  incumbent  upon  plaintiff  to  prove  actual  bene- 
fits receiTed  by  defendant    Anderson  t.  (^aldwell,  201. 


2.   : :    — :: — :     Implied    Contract:     Material    Furnished    for 

House.  But  a  suit  for  the  value  of  materials  and  labor  em- 
ployed in  the  construction  of  a  building,  furnished  by  plaintiffs 
at  the  instance  and  request  of  defendants,  is  not  a  suit  on  a 
quasi-contract,  but  upon  a  contract  Implied  In  law,  and  as  de- 
fendants received  the  benefits  there  was  an  implied  agreement 
that  they  would  pay  the  reasonable  price  and  value  thereof.  As- 
sumpeit.will  lie  whenever  work  has  been  done,  or  work  and  ma- 
terials have  been  furnished  by  the  plaintiff  for  defendant  at 
his  request,  express  or  Implied,  and  the  standard  of  plain- 
tiff's recovery  is  the  reasonable  value  of  the  materials  fur- 
nished and  the  labor  done.    lb. 

ATTORNEYS. 

1.  Appeal:  Remarks  of  Counsel:  Not  Saved:  Motion  for  New 
Trial.  The  Supreme  Court  cannot  on  appeal  consider  the 
ground  in  a  motion  for  a  new  trial  that  the  prosecuting  attor- 
ney in  his  argument  overstepped  proper  grounds,  there  being 
nothing  in  the  record  outside  the  motion  to  indicate  what  the 
offensive  remarks  were.    State  v.  Stevens,  439. 

2.  Remarks    of    Counsel:     Addressing     Juror     by     Name,     etc. 

The  counsel  for  the  State,  in  his  argument  to  the  Jury,  address- 
ing a  Juror  by  name,  said:  "Mr.  Barnard,  It  is  not  the  first 
time  in  your  knowledge  that  an  unsuspecting  victim  was 
placed  at  a  door  or  window  where  he  could  be  shot;  you  know 
of  a  case  where  a  man  was  placed  at  a  window  and  foully 
assassinated."  Held,  highly  improper,  but  as  the  court,  upon 
objection*  said  the  remarks  were  improper  and  admonished 
counsel  to  keep  within  the  record,  they  were  not  prejudicial 
to  the  substantial  rights  of  defendant    State  v.  Dipley,  461. 

BANKS  AND  BANKING. 

1.  Depositors:  Debtor  and  Creditor.  The  relation  of  debtor  and 
<»*editor  subsists  between  a  bank  and  its  depositor.  This  rule 
is  reciprocal,  so  that  when  a  bank  permits  its  customer  to  over- 
draw, he  thereby  becomes  the  debtor  and  the  bank  the  creditor. 
Vandagrlft  v.  Masonic  Home,  138. 


2.   :     Overdrafts:     Liability     of     Payee.     The     treasurer 

of  a  corporation  had  an  account  with  a  bank  of  which 
he  was  the  president;  that  bank  received  more  of  the  corpora- 
tion's money  from  the  original  depository  than  was  returned, 
and  it  permitted  the  treasurer  to  divert  this  money  to  his 
personal  account  and  then  to  overdraw  that  account  by  checks 
to  creditors  in  order  to  replace  funds  of  the  corporation  mis- 
appropriated by  him.  The  corporation,  meanwhile,  had  no 
knowledge  of  such  misappropriation  and  the  treasurer's  books, 
frequently  examined,  were  found  to  be  correct.  Held,  in  an 
action  by  the  receiver  for  the  bank  as  for  money  had  and 
received,  that  the  corporation  is  not  liable  for  the  unpaid 
balance  of  such  overdrafts.    lb. 

BENEFIT  ASSESSMENTS,  PRIORITY  OF  LIENS.     See  Cities. 
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BUrL  OF  EXCEPTIONS.    See  Exceptions. 
BOULEVARD.    See  Cities,  1  to  3. 
BUILDING  LINE.    See  Cities. 
BURGLARY. 

1.  Information:  Burglary  with  Explosives.  The  Information 
in  this  prosecution  for  burglary  with  explosives  is  the  same 
under  which  the  defendant  in  State  y.  Howard,  ante,  p.  432, 
was  convicted  and  the  objections  are  also  the  same.  This 
information  is  held  sufficient  for  the  same  reasons.  State  t. 
Stevens,  439. 

2.  Evidence:  Sufficiency:  Burglary  with  Explosives:  Conduct 
of  Defendant  when  Arrested.  The  evidence  in  this  prosecution 
for  burglary  with  explosives  held  sufficient  to  take  the  case  to 
the  Jury.  In  arriving  at  this  conclusion  the  court  considers 
the  conduct  of  defendant  when  arrested,  his  anxiety  and  agita- 
tion and  his  remark  that  he  had  "made  a  fool  of  himself."    lb. 

CITIES. 

1.  Sidewalk:  Possession  of  Premises:  Liability.  Where  the 
abutting  property  is  leased  and  has  been  for  twenty  years, 
yet  is  in  the  actual  occupancy  of  a  subtenant,  it  is  the  sub- 
tenant and  not  the  lessee,  if  either,  that  is  liable  for  damages 
for  injury  to  a  pedestrian  due  to  a  defective  sidewalk.  In 
suchr  case  the  lessee  is  in  constructive  possession  only,  and  not 
actual  possession,  and  the  liability  attaches  to  the  one  whose 
duty  it  is  to  keep  the  premises  in  order,  and  that  duty  devolves 
upon  him  who  is  in  actual  occupancy  with  immediate  control 
of  the  premises.    Kilroy  v.  St.  Louis,  79. 


:  :    Liability  of  City.     Although  the  lessee  of 

the  abutting  premises  may  not  be  liable  for  injuries  to  a 
pedestrian  due  to  a  defective  covering  of  a  coal  chute  in  the 
sidewalk,  because  not  in  actual  possession  of  the  premises,  and 
a  demurrer  may  properly  be  sustained  as  to  it  on  that  ground, 
yet  the  city  may  be  liable,  and  a  nonsuit  as  to  the  lessee,  though 
properly  upheld  on  that  ground,  does  not  relieve  the  city  of  its 
liability.    lb. 

Building  Line:  Straight  or  Boundary  Line:  Meaning  of 
Article  A.  The  city  charter,  by  authorizing  the  municipal  as- 
sembly to  establish  "a  building  line,"  did  not,  by  the  use  of  the 
article  a,  mean  a  straight  line,  but  simply  meant  that  It  should 
establish  a  limit  or  boundary  line.  It  would  be  a  strained, 
illogical  and  narrow  construction  to  give  to  the  article  a  a  fixed 
and  unalterable  meaning.  The  words  "a  building  line"  mean  at 
least  two  lines,  one  on  each  side  of  the  boulevard.  St  Louis  v. 
Handlan,  88. 


:  :  Irregular  Line:  Valid  Ordinance.  Boule- 
vards, either  by  the  historical  origin  and  development  of  the 
word,  or  by  the  present  general  method  of  their  construction, 
are  not  confined  by  straight  lines,  and  there  is  no  inherent 
reason  why  their  boundaries  should  be  so  confined.  The  charter 
in  authorizing  the  municipal  assembly  by  ordinance  to  estab- 
lish "a  boundary  line"  to  a  boulevard,  meant  that  houses  in 
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certain  blocks  may  be  constructed  witbln  certain  distances 
of  the  boulevard  line  and  at  different  distances  in  other  blocks. 
St  Louis  ▼.  Handlan,  88. 

6.  Boulevard:  Building  Line  Restrictions:  Exenrtptlons  of 
Certain  Properties:  Invalid  Ordinances.  In  the  face  of  a 
charter  provision  authorizing  the  city  to  "establish  a  bulldins 
line  to  which  all  buildings,  fences  and  other  structures  thereon 
shall  conform/'  an  ordinance  exempting  certain  abutting  proper- 
ties from  building  line  restrictions  and  authorizing  the  owners 
to  build  regardless  of  the  line  established,  and  requiring  all 
houses  or  other  buildings  hereafter  constructed  on  other  lots 
'  to  be  located  within  the  building  lines,  with  no  reason  given  or 
attempted  for  such  classification  of  properties,  is  invalid.  That  is 
a  capricious,  arbitrary  and  irregular  exercise  of  the  lawmaking 
power  confided  to  the  municipal  assembly.  It  is  a  classification 
that  is  not  lawmaking  in  the  sense  of  making  one  rule  for  all 
within  the  scope  of  the  law.  It  lays  the  burden  upon  some 
property  holders  and  exempts  it  from  others.    lb. 

6.  Easement:  Of  Abutting  Proprietor  In  Street.  An  abutting 
proprietor  has  an  easement  of  access  in  the  street  which  is  as 
much  property  as  the  land  to  which  it  pertains.  Press  v.  Penny, 
98. 

7.  Negligence:  Injury  of  Pedestrian  on  Sidewalk:  Liability 
of  Abutting  Owner.  The  defendants,  who  were  tenants  in 
possession  of  a  building  abutting  on  a  busy  street,  employed 
an  independent  contractor  to  take  down  a  framed  muslin  sign 
tacked  above  the  first  story  of  defendants*  building.  While 
drawing  a  nail  an  employee  of  the  contractor  fell  from  a  ladder 
resting  upon  the  sidewalk  and  injured  the  plaintiff,  a  passer-by. 
Held,  that  the  work  itself,  performed  at  the  time  and  place 
mentioned,  was  not  of  such  kind  as  to  render  the  defendants 
liable  for  injury  growing  out  of  its  proper  performance.    lb. 

8.   :   Maintaining  Dangerous  Condition  on  Property.    An 

owner  who  contracts  for  the  creation  of  a  condition  on  his 
property  which  is  dangerous  to  third  persons  will  be  liable  for 
injuries  resulting  therefrom.    lb. 

9.  Negligence:  Of  Independent  Contractor:  Injury  to  Pedes- 
trian on  Sidewalk:  Liability  of  Abutting  Owner.  A  tenant 
in  possession  of  a  building  abutting  on  a  street  is  not  liable 
for  injury  to  a  pedestrian  on  the  sidewalk  caused  by  the  neg- 
ligence of  a  workman  employed  by  an  independent  contractor  in 
taking  down  a  sign  on  the  outside  of  the  building. 

BOND,  C,  concurs  in  the  result  for  the  sole  reason  that  the 
work  was  not  such  as  is  ordinarily  "attended  with  danger," 
and  hence  the  owner  incurred  no  liability  by  letting  it  to  a 
competent  contractor. 

WOODSON,  J.,  concurs  for  two  additional  reasons:  first,  because 
the  record  shows  that  plaintiff's  injuries  were  the  result  of 
accident  and  not  of  negligence;  second,  because  even  though 
it  be  conceded  that  his  injury  was  the  result  of  negligently 
pulling  the  nail,  yet  it  cannot  be  said  that  the  defendants 
or  the  contractors  could  have  reasonably  foreseen  such 
result.    lb. 

10.    Benefit    Assessment:    Mortgage    on    Lot:    Priority   of    Lien. 
Under  the  charter  of  the  city  of  St  Louis  the  lien  of  a  special 


Digitized  by 


Google 


242  Mo.]  INDEX.  739 

CITIES — Continued. 

taxbill  issued  for  a  street  Improvement  has  priority  oyer  a 

deed  of  trust  which  antedates  the  taxbill. 

Held,  by  KENNISH,  J.,  dissenting,  with  whom  VALLIANT,  C. 
J.,  and  LAMM,  J.,  concur,  that  a  special  taxbill  issued 
for  a  street  improvement  does  not  have  priority  over  &  pre- 
existing deed  of  trust  unless  the  lien  ot  the  taxbill  Is  ex- 
pressly or  by  fair  inference  given  priority  by  the  char- 
ter, and  no  such  priority  is  found  in  the  charter.  Construc- 
tion Co.  v.  Rink  Co.,  241. 

11.  Taxe8  on  Real  Estate:  Prior  Lien  to  Incumbrance.  Gen- 
eral taxes  on  real  estate  constitute  a  prior  lien  against  the 
property  on  which  they  are  assessed,  and  that  lien  is  not  de- 
pendent upon  any  express  statute  to  that  effect  The  holding 
is  based  on  the  uniformly  recognized  principle  that  the  claim 
of  the  State  for  the  taxes  necessary  for  its  support  is  superior 
to  demands  created  by  private  contract. 

Bad,  by  KENNISH,  J.,  dlssenUng,  with  whom  VALLIANT,  C. 
J.,  and  LAMM,  J.,  concur,  that  neither  general  taxes  nor 
special  taxes  against  real  estate  constitute  a  prior  lien 
over  an  existing  deed  of  trust  unless  such  priority  ia  ex- 
pressly or  by  fair  implication  created  by  law.    lb. 

12.  : :  Owner.  The  word  "owner,"  in  a  statute  pro- 
viding that  suits  for  delinquent  taxes  shall  be  brought  against 
the  owner  of  the  land,  includes  the  holders  of  incumbrances 
on  the  land. 

Held,  by  KENNISH,  J.,  with  whom  VALLIANT,  C.  J.,  and 
LAMM,  J.,  concur,  that  the  word  "owner"  does  not  embrace 
incumbrancers  unless  it  is  given  that  meaning  by  express 
statute  or  charter.  .  lb. 

13.  Special  Taxes  on  Real  Estate:  Priority  Over  Existing 
Mortgage:  Public  Good.  Those  decisions  holding  that  benefit 
assessments  are  not  taxes  have  reference  to  those  constitu- 
tional limitations  fixing  a  maximum  rate  of  taxation  or  a 
maximum  indebtedness.  All  taxes,  whether  general  or  special, 
are  referable  to  the  taxing  power,  and  those  decisions  so  hold. 
AH-  taxes,  whether  for  a  street  improvement  or  for  the  direct 
support  of  the  State  government,  are  exacted  for  the  public 
good.  The  primary  purpose  of  a  tax  to  pay  for  a  public  im- 
provement is  not  to  benefit  the  lot  against  which  the  tax  is  as- 
sessed; it  is  for  the  public  good.  Such  a  tax  is  a  lien  upon  the 
property  charged  therewith,  and  can  be  enforced  by  a  lien 
against  the  owner,  and  the  word  "owner"  includes  incum- 
brancers. Such  a  tax  constitutes  a  prior  lien  against  the  prop- 
erty against  which  they  are  assessed  over  a  deed  of  trust  an- 
tedating the  taxbill,  and  that  lien  is  not  dependent  upon  any  ex- 
press statute  or  charter  provision  so  declaring. 

Held,  by  KENNISH,  J.,  with  whom  VALUANT,  C.  J.,  and 
LAMM,  J.,  concur,  that  all  the  decisions  holding  that  a 
lien  for  general  taxes  on  real  estate  takes  priority  over  an 
existing  mortgage  lien  are  based  upon  statutes  expressly 
or  by  fair  implication  creating  such  priority,  and,  therefore, 
they  are  not  authority  for  holding  that  a  special  taxbill  for  a 
public  improvement  is  a  prior  lien  over  a  pre-existing 
deed  of  trust  in  the  absence  of  a  charter  or  statutory  pro- 
vision creating  such  priority.    lb. 

14.  : :  Charter.    The  provision  of  the  charter  of  St. 

Louis,  declaring  that  "the  owner  or  any  other  person  having 
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an  Interest  In  the  property  charged  with  the  taxbiU  may  pay 
tba  same  in  full  within  thirty  days  after  notice  without  in- 
terest," includes  incumbrancers. 

ffeW.  by  KBNNISH,  J.,  tlissenting,  with  whom  VALLIANT,  a 
•  J.,  and  LAMM,  J.,  concur,  that  when  Bpecial  tax  liens  are 
created  they  are  not  to  be  enlarged  by  construction,  and 
the  above  words  from  the  charter  are  clearly  applicable 
to  other  interested  persons,  such  as  the  contractor  of  a 
building  constructed  concurrently  with  the  street  improye- 
ment 
Hekf,  also,  that  the  word  "owner"  used  in  the  language  of  the 
charter  declaring  that  'Isaid  taxbill  shall  be  and  become  a 
lien  on  the  property  charged  therewith  and  may  be  col 
lected  of  the  owner  of  the  land"  does  not  include  prior 
Incumbrancers,  is  made  apparent  by  the  subsequent  pro 
vision  declaring  that  "in  case  the  owner  of  the  ground  is  a 
non-resident  suit  may  be  brought  by  attachment,"  for  if 
"owner"  means  '"mortgagee"  then  in  all  cases  where  the 
mortgage  is  held  by  a  non-resident  an  attachment  would 
lie  agaipst  the  property,  even  though  the  owner  of  the 
equity  lived  upon  it.    Construction  Co.  v.  Rink  Co.,  241. 

16.  — — :  :  :   Construction:   Objects  to  be  At- 

talned:  Opinion  of  Bar  and  People.  In  construing  a  city  charter 
it  is  proper,  in  order  to  arrive  at  the  intent  of  its  framers,  to  con- 
sider the  objects  they  sought  to  accompliah  and  the  practical 
situation  for  which  they  were  attempting  to  provide.  It  is  also 
true  that  a  uniform  construction  of  the  city  authorities,  the 
bar  and  the  people  at  large  for  a  long  series  of  years  is  a 
persuasive  argument  in  fftvor  of  such  construction.    lb. 

CONSPIRACY. 

1.  Instructions:  Arson.  An  instruction  upon  conspiracy  to  com- 
mit arson,  covering  the  setting  of  the  fire  during  the  absence 
of  the  defendant,  is  held  to  be,  as  set  out  in  the  opinion,  a 
clear  statement  of  the  law  as  applicable  to  the  evidence.  State 
V.  Bobbitt,  273. 

2.  :   :    Evidence.     In  this  prosecution   for  arson 

two  witnesses  testified  to  a  conspiracy  and  implicated  the  de- 
fendant as  a  co-conspirator  with  them.  The  court  instructed 
the  Jury  that  the  only  question  for  them  was  "the  guilt  or 
innocence  of  the  defendant,"  and  that  they  should  consider  the 
guilt  of  the  two  witnesses  mentioned  "only  as  affecting  their 
credibility."    Held,  that  the  instruction  is  not  erroneous.    lb. 

8.  :    :     Alibi.      In    this    prosecution    for    arson 

there  was  evidence  of  a  conspiracy  to  commit  the  crime  which 
included  the  defendant  The  court  instructed  the  Jury  that, 
if  they  believed  the  defendant  was  elsewhere  and  they  had  a 
reasonable  doubt  of  his  presence  at  and  during  the  commis- 
sion of  the  crime,  they  should  acquit  him,  unless  they  believed 
beyond  a  reasonable  doubt  that  he  was  a  party  to  the  con- 
spiracy and  guilty  under  the  other  instructions.  This  instruc- 
tion is  challenged  as  not  being  "as  full  and  complete  as  the 
defendant  was  entitled  to."  Held,  that  while  the  first  part  of 
the  instruction  Is  not  happily  expressed  (a  matter  not  com- 
plained of  in  the  defendant's  brief),  yet  it  did  not  mislead 
the  Jury,  and  is  not  erroneous.    lb. 
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4.  :  :  :   Covering   Both  Theories.     Where 

the  State  proeecutes  upon  two  theories,  to-wit,  that  the  defend- 
ant was  either  actually  present  at  and  during  the  commission 
of  the  crime^  or  that,  though  absent,  he  was  a  party  to  a  con- 
spiracy to  commit  the  crime  charged,  an  instruction  was  properly 
refused  which,  while  it  directed  concerning  actual  participation, 
omitted  reference  to  conspiracy.    lb. 

5.  Statements  of  Conspirators  after  Termination.  Cross-examina- 
tion of  one  conspirator  concerning  his  actions  In  taking  a  co- 
conspirator home  the  next  morning  after  the  commission  of 
the  crime,  did  not  violate  the  rule  excluding  statements  in 
reference  to  the  transaction  made  by  a  conspirator  after  the 
termination  of  the  conspiracy.    lb. 

CONSTITUTIONAL  LAW. 

1.  Garnishment:  Untimely  Raised.  Where  the  Superintendent 
of  Insurance,  in  his  answer  to  the  plaintiff's  interrogatories  in 
the  garnishment  proceeding  brought  against  him,  pleaded  the 
statute  as  his  right  to  retain  the  fund,  it  was  the  plaintifTs 
duty,  if  he  wished  the  constitutionality  of  that  statute  deter- 
mined, to  have  raised  the  i>oint  in  his  denial  of  those  answers; 
and  haying  failed  to  do  so  the  constitutional  question  comes 
too  late  if  raised  for  the  first  time  in  plaintiff's  motion  for  a 
new  trial,  and  must  be  deemed  as  waived.  So  grave  a  question 
as  the  constitutionality  of  a  statute  must  be  lodged  in  the  case 
at  the  first  opportunity,  or  it  will  be  deemed  to  have  been 
waived. 

Held,  by  VALLIANT,  J.,  that,  where  the  Supreme  Court  has 
Jurisdiction  of  the  case  on  other  grounds,  if  there  is  a 
vital  constitutional  question  in  the  case,  it  may  be  raised 
here  for  the  first  time.    Milling  Co.  v.  Blake,  23. 

2.  :  :  Appellate  Jurisdiction.    The  Supreme  Court 

does  not  obtain  jurisdiction  of  an  appeal  by  the  untimely  lodg- 
ment of  a  constitutional  question  in  the  case.  Unless  the  ques- 
tion is  timely  raised  it  is  deemed  out  of  the  case. 

Held,  by  VALLIANT,  J.,  that,  while  timely  action  in  the  trial 
court  to  raise  a  constitutional  question  is  necessary  in  order 
to  give  the  Supreme  Court  Jurisdiction  on  that  ground,  yet 
where  the  court  on  other  grounds  has  jurisdiction,  if  there 
is  a  vital  constitutional  question  in  the  case,  it  may  be 
raised  here  for  the  first  time.    lb. 

3.  Boulevard:  Building  Line  Restrictions:  Exemptions  of  Certain 
Properties:  Invalid  Ordinances.  In  the  face  of  a  charter  pro- 
vision authorizing  the  city  to  "establish  a  building  line  to  which 
all  buildings,  fences  and  other  structures  thereon  shall  con- 
form." an  ordinance  exempting  certain  abutting  properties 
from  building  line  restrictions  and  authorizing  the  owners  to 
build  regardless  of  the  line  established,  and  requiring  all  houses 
or  other  buildings  hereafter  constructed  on  other  lots  to  be 
located  within  the  building  lines,  with  no  reason  given  or 
attempted  for  such  classification  of  properties,  is  invalid.  That 
is  a  capricious,  arbitrary  and  irregular  exercise  of  the  lawmak- 
ing power  confided  to  the  municipal  assembly.  It  is  a  classifica- 
tion that  is  not  lawmaking  in  the  sense  of  making  one  rule 
for  all  within  the  scope  of  the  law.  It  lays  the  burden  upon 
some  property  holders  and  exempts  it  from  others.  St.  Louis 
V.  Handlan,  88. 
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4.  Final  Settlement:  Child's  Part:  Trial  by  Jury.  The  plaintiff, 
claiming  to  be  the  widow  of  decedent,  is  not  entitled  to  a 
trial  by  Jury,  either  in  the  probate  court  or  after  appeal  in  the 
circuit  court,  of  her  motion  asking  that  a  child's  part  of  the  net 
proceeds  of  the  estate  be  paid  over  to  her  upon  final  settle- 
ment. A  right  to  a  jury  trial  to  establish  her  claim  to  be 
adjudged  the  wife  of  decedent  and  therefore  to  be  considered 
a  distributee,  did  not  exist  at  common  law,  nor  by  statute 
prior  to  the  adoption  of  the  Constitution  of  1875,  nor  was  it 
given  by  that  Constitution.  All  controversies  growing  out  of 
final  settlements  in  the  probate  court,  and  concerning  the 
widow's  rights  to  the  personalty,  are  to  be  tried  by  the  court 
without  a  jury.    Howard  v.  Strode,  210. 

5.  Damage  Statute:  Sec.  5425:  Constitutional.  On  the  authority 
of  Young  V.  Railroad,  227  Mo.  307,  section  5425,  Revised  Statutes 
1909,  is  held  to  be  constitutionaL    Pope  v.  Railroad,  232. 

6.  County  Officers:  Probate  Judges:  Constitutional  Provision. 
Section    12    of   article   9   of   the   Constitution,    declaring  that 

"the  General  Assembly  shall,  by  law  uniform  in  its  operation, 
provide  for  and  regulate  the  fees  of  all  county  officers,  and  for 
this  purpose,  may  classify  the  counties  by  population,"  does  not 
include  probate  judges;   and  for  two  reasons:  first,  the  words 
"county  officers"  in  a  restricted  and  precise  sense  mean  the 
officers  by  whom  the  county  performs  its  usual  political  func- 
tions of  government,  and  a  probate  court  does  not  perform  any 
governmental  functions,  but  its  functions  are  judicial  and  are 
to  administer  the  laws  pertaining  to  the  estates  of  deceased 
persons,  minors  and  persons  of  unsound  mind:    and,  second, 
the  section  is  found  in  the  article  of  the  Constitution  entitled 
"Counties,  Cities  and  Towns,"  and  relates  to  those  things  only, 
and  nothing  is  found  therein  referring  to  probate  judges,  their 
duties  or  compensation ;  and  applying  the  rule  that  the  meaning 
of  words  in  a  statute  or  constitution  is  to  be  ascertained  by  an 
examination  of  its  context,  it  is  apparent  that  the  words  "county 
officers"  were  not  intended  to  include  probate  judges.     [Over- 
ruling Henderson  v.  Koenig,  168  Mo.  356.1 
Held,  by  WOODSON,  J.,  dissenting,  (1)  that  a  probate  judge  is 
a  part  of  the  government,  and  to  declare  him  not  to  be  a 
county  officer  is  in  effect  to  make  him  a  State  officer,  and 
in  effect  also  to  hold  that  sheriffs,  circuit  clerks  and  jus- 
tices of  the  peace  are  not  county  officers;  and  (2)  that  it 
has  been  the  universal  opinion  of  the  bench  and  bar  for 
almost  a  century  that  probate  judges  were  county  officers. 
State  ex  rel.  v.  Imel,  293. 

7.  :  :  Fees  and  Compensation:  Constitutional  Stat- 
ute: Sec.  10695p  R.  S.  1909.  Section  10695,  Revised  Statutes 
1909,  requiring  each  probate  judge  to  keep  a  true  and  correct  ac- 
count of  all  fees  annually  earned  and  collected  by  him  and  that 
"whenever,  after  deducting  all  reasonable  and  necessary  ex- 
penses for  clerk  hire,  the  amount  of  fees  collected  in  any  one 
calendar  year  by  or  for  any  one  probate  judge,  during  his  term 
of  office  and  irrespective  of  the  accrual  of  such  fees,  shall  ex- 
ceed a  sum  equal  to  the  annual  compensation  provided  by  law 
for  a  judge  of  the  circuit  court  having  jurisdiction  in  such 
county,  then  it  shall  be  the  duty  of  such  probate  judge  to  pay 
such  excess  less  ten  per  cent  thereof*  into  the  treasury  of  the 
county,  for  the  benefit  of  the  school  fund,  is  constitutional. 
[WOODSON  and  GRAVES,  JJ.,  dissenting.]     lb. 
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8.  :  :  :  :  :  Title:  To  Repeal 

Existing  Section.  The  title  of  a  bill  which  is  "An  Act  to  repeal 
section  3240,  chapter  27,  article  1,  of  the  Revised  Statutes  of  1899, 
relating  to  fees;  and  to  enact  a  new  section  in  lieu  thereof,  to 
be  known  ss  section  3240,"  complies  with  section  28  of  article 
4  of  the  Constitution,  requiring  the  subject  of  each  bill  to  be 
clearly  expressed  in  its  title.  The  title  to  a  bill  which  desig- 
nates and  repeals  a  certain  section  of  the  Reyised  Statutes  is 
ample  notice  to  members  of  the  General  Assembly  that  the  new 
section  enacted  in  lieu  thereof  would  deal  with  the  same  sub- 
ject; besides,  the  said  title  contained  a  recital  that  the  new 
section  would  relate  to  fees.    lb. 

9.  :  :  :  :.  :  :  Salaries 

and  Fees.  The  subject  of  salaries  is  germane  to  the  subject  of 
fees,  and  it  is  entirely  competent  for  the  General  Assemby  under 
the  title  of  a  bill  relating  to  the  fees  of  probate  Judges  to  provide 
for  paying  them  a  salary  out  of  their  fees  and  requiring  that 
part  of  their  fees  in  excess  of  an  ascertainable  amount  to  be 
paid  into  the  county  treasury  to  the  credit  of  the  school  fund. 
[WOODSON,  J.,  dissenting.]    lb. 

10.  : : : : :  Estoppel:  Accepting 

Office  and  Collecting  Feet  Prescribed  by  Statute:  Excess.  A 
probate  Judge  who  accepts  an  office  und^r  an  existing  statute 
requiring  that  the  excess  of  the  fees  collected  by  him  shall  be 
paid  into  the  public  treasury  and  who  assumes  to  act  under  the 
law  in  collecting  fees,  is  estopped  to  dispute  the  validity  of  that 
part  of  the  same  law  which  requires  him  to  pay  the  excess  into 
the  county  treasury.  He  cannot  treat  as  valid  that  part  of  the 
law  under  whiclr  the  money  was  collected  and  dispute  the 
validity  of  that  part  of  the  same  law  which  prescribes  how  the 
fees  collected  shall  be  disbursed. 

EOd,  by  WOODSON,  J.,  dissenting,  (1)  that  the  right  of  the 
probate  Judge  to  fees  was  created  by  one  law,  and  the  pro- 
vision requiring  him  to  pay  into  the  county  treasury  the 
excess  of  fees  above  an  ascertainable  amount  was  a  subse- 
quent enactment,  and  the  two  are  separable,  and  when  a 
legal  right  is  created  by  a  valid  law  that  right  cannot  be 
taken  away  by  an  unconstitutional  act;  (2)  that  the  rule  of 
estoppel  applies  only  when  the  act  is  void  in  totOf  in 
which  case  the  officer  must  repudiate  it  in  totOf  and 
cannot  be  heard  to  claim  the  benefits  of  the  void  act  while 
refusing  to  submit  to  the  burdens  imposed  by  it;  (3)  there 
was  no  agreement  by  respondent  to  pay  over  the  excess  of 
fees  imposed  by  the  void  act,  and  no  such  agreement  can 
be  implied  from  his  acceptance  of  the  office  and  the  filing 
of  his  bond;  and  (4)  the  invalid  part  of  section  10695  can 
.  be  separated  from  toe  rest  and  be  held  to  be  void,  and  the 
balance  Telating  to  the  fees  which  the  probdte  Judge  may 
collect  for  his  services  be  sustained.    lb. 

11.  ; : : :  Sale  of  Justice:  Not  Pleaded. 

A  contention  that  the  law  which  prescribes  fees  as  the  com- 
pensation for  the  services  of  probate  Judges  and  requires  them 
to  pay  the  excess  above  an  ascertainable  amount  into  the 
county  treasury,  amounts  to  "a  sale  of  Justice"  and  is  therefore 
in  conflict  with  that  part  of  the  CJonstitution  which  declares 
that  Justice  shall  be  administered  "without  sale,  denial  or  de- 
lay," cannot  be  considered  unless  the  issue  is  made  a  part  of 
the  pleadings. 
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Held,  by  WOODSON,  J.,  dissenting,  that  the  Legislature  has  no 
right  or  power  to  authorize  the  taxation  and  collection  of 
unreasonable  or  excessive  court  fees,  and  a  statute  which 
authorizes  such  taxation  is  unconstitutional  and  void,  and 
amounts  to. a  sale  of  Justice;  and  a  statute  which  authorizes 
the  Imposition  of  certain  fees  as  compensation  for  services 
of  the  probate  Judge,  allows  him  to  retain  a  certain  portion 
thereof  and  requires  him  to  pay  the  excess  into  the  public 
treasury,  being  in  effect  a  legislative  authorization  to 
obarge  more  for  his  services  than  they  are  worth,  is  such  a 
statute,  and  is  void:  as  a  sale  of  Justice.  State  ex  reL  v. 
Imel,  293. 

12.  Semi-monthiy  Payment:  Beneficial.  A  statute  which  requires 
railroad  companies  to  pay  their  employees  as  often  as  twice  a 
month  is  a  beneficial  law  to  such  employees.  The  courts  will 
take  Judicial  notice  of  that  fact.    State  v.  Railroad,  339. 

13.  :  Harassing  and  Vexatious  Law:  No  Issue.  An  allega- 
tion that  a  statute  requiring  corporations  to  make  semi-monthly 
payments  to  wage-earners  "was  enacted  to  harass  and  annoy 
the  railroads  of  the  State"  does  not  raise  any  issue  of  which 
the  court  can  take  notice.    lb. 

14.  :  Wisdom  of  Law.    Whether  a  law  is  wise  or  unwise  Is 

a  matter  over  which  the  courts  have  no  control.  They  concern 
themselves  only  with  the  legality  or  constitutionality  of  an  act 
lb. 

15.  :  Police  Power:  Variable.    The  police  power  in  its  very 

nature  must  be  somewhat  elastic  to  meet  the  changing  and  shift- 
ing conditions  brought  about  by  the  increase  of  population  and 
the  complex,  commercial  and  social  relations  of  the  people, 
lb. 

16.  :  Is  Referable  to  Police  Power.     The  enactment  of  the 

statute  requiring  corporations  to  pay  their  wage^arners  twice 
a  month,  can  be  upheld  only  as  an  exercise  of  the  police  power, 
is  of  general  benefit  to  the  laborer,  and  is  valid  if  it  does  not 
violate  some  provision  of  the  State  or  Federal  Constitution, 
lb. 

17.   :  Police  Power:  In  Disregard  of  Constitutional  Rights. 

The  exercise  of  the  police  power  cannot  be  made  a  cloak  under 
which  to  overthrow  or  disregard  constitutional  rights.    lb. 

18.  :  :    Freedom  of  Contract:    Unequal   Situation: 

Penalty.  It  is  not  an  unreasonable  abridgment  of  the  freedom 
and  right  to  contract  to  compel  railroad  companies  to  pay  their 
wage-earners  semi-monthly;  and  if  the  General  Assembly  can, 
on  account  of  the  unequal  situation  of  laborers  and  their  cor- 
porate employers,  fix  the  time  for  paying  wages,  it  may  with 
equal  propriety  prescribe  fines  and  penalties  to  compel  the  pay- 
ment of  such  wages.  Such  a  statute  is  not  in  confiict  ^ith  sec- 
tion 4  of  article  2  of  the  Constitution,  declaring  that  "all  per- 
sons have  a  natural  right  to  life,  liberty  and  the  enjoyment  of 
the  gains  of  their  own  industry;"  nor  with  section  30  of  article 
2,  declaring  that  "no  person  shall  be  deprived  of  life,  liberty  or 
p«*operty  without  due  process  of  law;"  nor  with  3ection  1  of 
the  Fourteenth  Amendment  prohibiting  any  State  from  denying 
to  its  citizens  equal  protection  of  the  laws. 
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Held,  by  GRAVES,  J.,  concurring,  with  whom  LAMM  and 
FERRISS,  JJ.,  concur,  that  the  right  to  contract  is  one 
which  belongs  to  every  person,  whether  employer  or  em- 
ployee, rich  or  poor,  natural  or  artificial,  and  when  a  law 
abridges  the  freedom  of  the  employer  to  contract  it  neces- 
sarily likewise  abridges  the  employee's  freedom  also;  and 
a  law  which  curtails  that  freedom  can  be  upheld  only  as 
a  reasonable  exercise  of  the  i>olice  power,  which  looks 
specially  to  the  health,  safety,  morals  and  general  welfftre 
of  the  citizen;  and  while  this  semi-monthly  payment  statute 
goes  to  the  very  verge  of  the  police  power,  yet,  in  view 
of  the  holding  .in  the  case  of  State  ex  rel.  v.  Vandiver, 
222  Mo.  206,  and  the  trend  of  recent  adjudications,  both 
In  this  and  other  Jurisdictions,  upholding  legislation  de- 
signed to  protect  laborers,  it  is  not  such  an  unreasonable 
exercise  of  the  police  power  as  to  invalidate  the  statute, 
lb. 

19.  :  :   Denial  of  Justice.     Nor  is  such  statute  In 

conflict  with  section  10  of  article  2  of  the  Constitution,  declaring 
that  right  and  Justice  shall  be  administered  without  sale,  denial 
or  delay,  although  it  may  deny  to  a  defendant  the  right  to  plead 
in  a  court  of  Justice  as  a  defense  a  contract  with  an  employee 
providing  for  a  monthly  or  other  payment.    lb. 

20.  — — :    :    Private    Property    for    Private    Use.     Nor 

is  such  statute  an  attempt  to  take  private  property  for  a 
private  use,  nor  does  it  authorize  the  taking  of  private  i^roperty 
under  the  guise  of  its  being  for  a  public  use,  without  com- 
pensation. There  is  no  similarity  between  the  condemnation 
of  property  and  the  compelling  of  a  person  to  pay  a  debt  to 
one  who  has  already  earned  the  same  by  his  labor.    lb. 

21.  :  :   Impairment  of  Contracts.     The  statute  re' 

quiring  railroad  companies  to  pay  their  employees  twice  a  month 
does  not  impair  the  obligations  of  contracts,  where  there  were 
at  the  time  of  its  enactment  no  existing  contract?  providing 
for  different  payments.  The  statute  applies  only  prospectively. 
lb. 

22. :    :    Irrevocable    Privileges.     Neither   did   said 

statute  grant  to  such  employees  Irrevocable  privileges  denied 
to  other  employees  similarly  situated.  The  statute  is  subject 
to  repeal.    lb. 

23.   :  Title:   Broader  Than  Act.    A  title  which  is  broader 

than  the  statute  enacted  thereunder  could  not  have  misled  any 
one.  Although  the  Semi-monthly  Payment  Act  in  its  body 
includes  only  mechanics,  laborers  and  other  servants,  it  is  not 
invalid  because  its  title  Includes  all  employees  of  all  corporations, 
lb. 

24.  :  Class  Legislation:   Applicable  to  Corporations  Only. 

An  act  requiring  all  corporations  to  pay  their  employees  semi- 
monthly, but  does  not  require  private  individuals  or  partner- 
ships who  employ  laborers  In  the  same  fields  of  industry  to  make 
semi-monthly  payments,  is  not  such  class  legislation  as  vio- 
lates the  Constitution  prohibiting  special  or  class  legislation. 
There  are  potent  reasons  for  the  discrimination  against  corpora- 
tions— among  others  that  laborers  cannot  know  stockholders  of 
corporations  as  they  can  partners  or  individual  employers,  nor 
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their  solvency,  nor  their  liabilities,  nor  can  they  look  to  any 
property  for  the  payment  of  their  wages  except  the  corporation's 
property,  but  all  the  property  of  the  partner  or  the  individual 
is  liable  for  the  laborer's  wages. 

Held,  by  GRAVES,  J.,  concurring,  with  whom  LAMM  and 
FERRISS,  J  J.,  concur,  that  the  placing  of  corporations 
in  a  class  to  themselves  is  not  an  unreasonable  classifica- 
tion.   State  y.  Railroad,  339. 

25.  :  interstate  Commerce.  Where  there  is  no  show- 
ing that  any  of  the  States  into  which  defendant's  rail- 
roads run  have  not  a  law  requiring  s^ml-monthly  payment  of 
employees,  or  any  similar  law,  and  there  is  no  law  of  Congress 
on  the  subject,  and  there  is  no  showing  tliat  any  considerable 
number  of  defendant's  employees  have  quit  work  because  of 
semi-monthly  payments,  it  is  not  easy  to  conceive  how  the 
enforcement  of  the  law  will  interfere  with  the  efficient  manage- 
ment of  defendant's  interstate  business.    lb. 

26.  :  Indirect  Amendment  of  Charter:  Alteration  of  Cor- 
porate Rights:  Police  Power.  Neither  corporations  nor  citi- 
zens have  any  vested  rights  in  statutes.  When  the 
general  welfare  demands  a  new  law,  to  operate  prospectively, 
that  can  be  upheld  under  the  police  power,  a  corporation  has 
no  chartered  or  implied  rights  that  inhibits  such  an  enact- 
ment, even  though  its  enforcement  may  result  in  incidental 
injury  to  the  corporation.  The  Missouri  Pacific  Railway  Ck>m- 
pany,  chartered  prior  to  the  adoption  of  the  Constitution  of 
1875,  has  no  such  vested  charter  rights  as  make  void  as  to  it 
a  statute  requiring  the  semi-monthly  payment  of  its  employees, 
since  said  statute  is  an  appropriate  and  necessary  police  regula- 
tion, whose  enforcement  will  not  prevent  said  company  from 
remuneratively  operating  its  railroad  as  a  common  carrier, 
or  otherwise  prove  injurious  to  it  or  other  corporations,  but  will 
encourage  honest  toil  and  enable  wage-earners  the  more  readily 
to  supply  themselves  with  the  necessaries  of  life.    lb. 

27.  Corporations:  Foreign:  Semi-monthly  Payment  Law.  The 
semi-monthly  payment  law  applies  to  a  foreign  corporation 
licensed  to  do  business  in  this  State  and  to  a  domestic  corpora- 
tion with  equal  force.    State  v.  Railroad,  380. 

28.  Constitutional  Question:  Untimely  Raised.  A  challenge  to 
the  unconstitutionality  of  the  act  creating  the  court  which 
tried  the  case  comes  too  late  if  made  for  the  first  time  in  the 
motion  in  arrest.    Howell  v.  Sherwood,  513. 

29.  Jurisdiction:  When  Question  Is  Involved:  Validity  of  Divorce 
Statute.  An  appeal  by  a  plaintiff  from  the  ruling  of 
the  trial  court  sustaining  defendant's  demurrer  to  her 
petition,  which  sets  forth,  with  detail,  that  the  Judg- 
ment by  which  defendant  obtained  a  divorce  from  her  was 
obtained  through  a  fraudulent  scheme,  by  which  the  court  was 
deceived  and  induced  by  false  affidavits  to  assume  Jurisdiction 
of  a  cause  of  which  it  could  not  lawfully  take  Judicial  cogni- 
zance, and  that  plaintiff  was,  by  the  false  swearing  and  imposi- 
tion upon  the  court  by  defcDdant,  wrongfully  and  wilfuUy  kept 
in  ignorance  of  the  proceeding,  and  from  having  any  opportunity 
to  appear  and  defend,  until  the  defendant  had  obtained  a  final 
Judgment  of  divorce  against  her  and  the  term  had  elapsed  at 
which  it  was   entered,  and  asserting  that   such  Judgment  so 
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obtained  does  not  constitute  due  process  of  law  within  the  mean- 
ing of  the  State  and  Federal  Constitutions  and  for  this  reason 
plaintiff  had  the  constitutional  right  to  have  it  annulled,  and 
that  if  section  2932,  Revised  Statutes  1909,  be  so  construed  and 
enforced  as  to  protect  and  uphold  it  and  to  prevent  its  vacation, 
then  said  statute  operates  to  deprive  her  of  her  property  and 
rights  without  due  process  of  law,  and  deprives  and  denies  to 
her  the  equal  protection  of  the  laws,  in  contravention  of  the 
14th  Amendment,  and  of  section  30  of  article  2  of  the  Constitu- 
tion of  Missouri,  is  to  the  Supreme  Court,  because  It  involves 
the  construction  of  the  said  constitutional  provisions.  Dorrance 
V.  Dorrance,  625. 

30.   :      What     Construction      Means.      The      Constitution 

of  Missouri  provides  that  the  Supreme  Court  shall  have 
exclusive  jurisdiction  **ln  cases  Involving  the  construction  of 
the  Constitution  of  the  United  States,  or  of  this  State*';  and  con- 
struction signifies  determining  the  meaning  and  proper  effect  of 
language  by  a  consideration  of  the  subject-matter  and  attendant 
circumstances  in  connection  with  the  words  employed.  Con- 
struction does  not  stop  with  Interpretation,  but  applies  the 
language  as  Interpreted  to  both  the  subject-matter  and  the 
attendant  circumstances.  Jurisdiction  is  not  defeated  because 
on  examination  it  is  found  the  statute  is  not  unconstitutional; 
if  the  claim  is  that  the  statute  which  stands  in  the  way  of  plain- 
tifTs  suit  is  unconstitutional,  and  that  claim  is  real,  and  not 
merely  colorable  or  fictitious,  the  question  of  its  constitutionality 
is  80  lodged  in  the  case  as  to  give  the  Supreme  Court  jurisdic- 
tion of  the  appeal.    lb. 

31.  :     Divorce:     Involves     Property     Rights.    A    marital 

relation  involves  a  property  or  contract  right,  and  is  pro- 
tected by  those  provisions  of  the  Constitution  declaring  that  no 
person  shall  be  deprived  of  life,  liberty  or  property  without 
due  process  of  law,  and  it  is  within  the  province  of  the  courts 
to  say  whether  a  statute  inhibiting  any  interference  with  a 
judgment  for  divorce  after  the  adjournment  of  the  term  at  which 
it  was  obtained,  however  flagrant  the  fraud  upon  the  court  by 
which  It  was  obtained,  conflicts  with  those  constitutional  pro- 
visions,   lb. 


32.  :  :  :  Due  Process  of  Law.  A  judg- 
ment concocted  in  fraud,  rendered  in  a  case  in  which  the 
court  is  induced  to  take  jurisdiction  by  the  perjury  of  the 
plaintiff,  without  any  notice  to  a  defendant  who  was  entitled  to 
notice,  and  founded  on  a  claim  entirely  flctitious.  Is  not  due 
process  of  law;  and  a  statute  which  deprives  the  defendant  of 
relief  and  every  possible  remedy  against  such  a  judgment  is  not 
due  process  of  law.    lb. 

33.  :      :      :      :      What      It:      Pur- 

'  pose  of  Constitutional  Provisions.    Due  process  of  law  is  law 

which  hears  before  it  condemns;  which  proceeds  upon  inquiry, 
and  condemns  only  after  trial.  The  constitutional  provisions 
guaranteeing  due  process  of  law  were  intended  to  secure  the 
individual  from  the  arbitrary  exercise  of  the  powers  of  govern- 
ment unrestrained  by  the  established  principles  of  private  right 
and  distributive  justice.    lb. 
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34.  Due  Process:  Equal  Protection  of  the  Laws:  Mining.  Sees. 
5440-5444,  R.  S.  1909,  making  operators-  of  mines  liable  for 
damages  sustained  by  any  servant  by  reason  of  the  negligence 
of  a  fellow-servant,  are  not  invalid  as  in  contravention  of  the 
Fifth  and  Fourteenth  Amendments  to  the  Federal  Constitu- 
tion or  of  section  30,  article  2,  and  section  53,  article  4,  of  the 
Missouri  Constitution,  guaranteeing  due  process  of  law  and 
the  equal  protection  of  the  laws.  In  view  of  the  unusual 
hazards  incident  to  the  labors  of  miners,  legislation  applicable 
to  them  as  a  class  has  frequently  been  upheld.  Hawkins  y. 
Smith,  688. 

35.   :  :  :  Classification  for  Legislative  Purposes. 

Nor  is  the  act  Invalidated  by  the  fact  that  it  excludes  from 
Its  benefits  certain  workmen  employed  above  ground.  There 
is  a  broad  distinction  discernible  between  the  hazards  inci- 
dent to  the  performance  of  their  duties  by  those  miners 
engaged  in  working  beneath  the  earth's  surface  and  those 
attendant  upon  the  doing  of  the  work  which  Is  done  above  the 
surface.    lb. 

36. :     -i :     :      "Producing."     Nor     is     the     act 

invalid  because  it  applies  only  to  "producing"  mines,  thus 
excluding  prospectors^  and  explorers.  It  is  not  for  that  reason 
violative  of  the  constitutional  inhibition  against  class  legis- 
lation, nor  does  it  deny  the  equal  protection  of  the  laws.    lb. 

37.  Class  Legislation.  The  Legislature  may  exercise  a  wide 
discretion  in  selecting  and  classifying  objects  of  legis- 
lation, and  it  is  only  when  the  legislative  poioer  has  been  tran- 
scended that  the  courts  may  interfere.    lb. 

38.  Statutes:  Enactment  by  Assumption.  The  Legislature  can- 
not bring  a  statute  into  existence  by  merely  assuming,  in 
another  independent  statute,  that  it  exists.    lb. 

39.  :    :    Construction:    Intent.     When   the   language 

of  a  statute  is  unequivocal  and  unambiguous,  mere  assumption 
in  one  of  its  sections  that  the  others  possess  a  meaning  at  war 
with  the  clear  import  of  that  language  will  not  justly  the 
court  in  construing  into  those  sections  the  assumptions  thus 
made.    lb. 

■ 

40.  :  Amendment  by  Inference.  The  Legislature  can- 
not amend  a  statute  by  inference  from  acts  subsequently  passed, 
lb. 

CONTRACTS. 

1.  Former  Decision:  Sufficiency  of  Evidence.  On  the  former 
appeal  in  this  case  it  was  held  that  there  was  sufficient  evidence 
to  make  out  a  prima  facie  case  in  favor  of  plaintiff  against  the 
present  defendant.  The  judgment  against  the  defendant  was 
then  reversed  only  because  there  was  no  evidence  that  plaintiff 
had  a  contract  with  the  partnership  which  furnished  the  ties 
to  defendant,  and  that  there  was  a  departure,  since  the  petition 
declared  upon  a  joint  contract  made  with  the  partnership  and 
the  present  defendant,  and  the  evidence  showed  no  such  joint 
contract    Bagnell  v.  Railroad,  11. 


:    :    Same    Holding    on    Same    Evidence.    As  the 

court  on  the  former  appeal  in  effect  held  that  the  evidence  tended 
to  show  that  defendant  entered  into  a  contract  with  plaintiff  for 
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the  purchase  of  the  ties,  and  as  plaintiff  introduced  at  the  sec- 
ond trial  the  same  evidence  introduced  at  tbe  first.  It  Is  again 
held  that  plaintiff  made  out  a  prima-facie  case  against  the 
defendant  at  the  second  trial.    lb. 


:  Joint  and  Several:  Liability  of  any  Obligee.  All  con- 
tracts which  at  common  law  were  joint  only  are  now,  under  the 
statutes  (Sees.  2769,  1981  and  2772,  R.  S.  1909),  Joint  and 
several;  and  any  one  of  the  obligees  thereto  may  be  sued, 
and  a  recovery  had  against  those  only  who  the  evidence  shows 
are  liable  thereunder.  The  decision  of  the  court  on  the  former 
appeal  in  this  case  (180  Mo.  420),  holding  tbat  the  contract 
pleaded  was  a  Joint  contract  made  and  entered  Into  by  plain- 
tifT  as  the  one  party  and  by  the  defendant  and  a  partnership 
as  the  other  party,  and  reversing  a  Judgment  for  plaintiff 
because  the  evidence  did  not  support  the  allegations  of  the 
petition  of  a  Joint  contract.  In  that  it  failed  to  show  that  the 
partnership  Jointly  with  defendant  entered  Into  a  Joint  con- 
tract with  plaintiff,  but  showed  only  a  several  contract  between 
plaintiff  and  defendant,  and  therefore  there  was  a  departure, 
is  overruled.    lb. 


:   In  Same  Case:   When  Overruled.     In  the  absence  of 

cogent  or  convincing  reasons  shown,  the  Supreme  Court  will 
not  open  up  and  reconsider  questions  adjudicated  upon  a  former 
appeal  in  the  same  case.  But  where  such  reasons  are  clearly 
shown,  and  especially  where  the  former  ruling  inadvertently 
overlooked  and  nullified  a  statute,  or  overruled  some  sound  and 
well  settled  principle  of  law,  the  court  will  re-examine  the  ques- 
tions and  overrule  the  former  decision.    lb. 

Construction.  The  proper  construction  of  a  contract  arises  on 
the  whole  subject-matter — parties,  their  relations  to  each  other, 
the  object  to  be  conserved  by  it,  and  the  language  used.  Thomp- 
son V.  Lindsay,  53. 


6.  :     To    Pay:    To    Buy.      A    contract    by    a    purchaser 

of  a  Tot  to  pay  an  existing  outstanding  taxbill  is  not  a  con- 
tract authorizing  the  seller  to  purchase  that  taxbill.    lb. 

7.  To  Purchase  Lot:  To  Pay  Special  Taxbill:  Amount 
at  Which  Suit  Thereon  is  Compromised:  Illegal  Deed  of  Trust: 
Redemption.  The  purchaser  of  a  town  lot  paid  a  small  amount 
in  cash,  and  agreed  to  pay  the  balance  in  monthly  installments, 
and  to  pay  a  special  taxbill  for  street  grading,  and  was  to  have 
a  warranty  deed  when  all  was  paid.  The  contract  further  gave 
the  seller  the  right  and  option,  at  any  time  before  pasrment  in 
full  was  made,  to  put  a  deed  of  trust  upon  the  lot  for  the 
amount  unpaid  on  said  contract,  with  usual  commissions  and 
expenses,  to  receive  the  proceeds  of  the  loan,  and  thereupon  to 
execute  to  the  purchaser  a  warranty  deed  with  a  provision 
therein  that  the  grantee  assumes  the  payment  of  such  loan.  At 
the  time  the  contract  was  made  there  was  a  special  taxbill 
which  had  been  outstanding  and  unpaid  for  three  years,  and  in 
suit  for  over  a  year,  and  that  bill  the  seller  had  disputed  as 
being  void,  but  two  years  later  he  compromised  the  suit  by  pay- 
ing sixty  per  cent  of  the  principal.  He  then  demanded  of  the 
purchaser  pajrment  of  the  whole,  with  ten  per  cent  interest  from 
its  date,  and  on  the  purchaser's  failure  to  pay,  he  made  a  deed 
of  trust  on  the  lot  for  the  balance  of  the  purchase  price  unpaid 
and  for  the  amount  of  the  taxbill  with  interest,  etc^  and  made 
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a  warranty  deed  to  the  purchaser,  and  when  the  semi-annual 
Interest  on  the  amount  became  due  and  was  not  paid  had  the 
property  sold  and  bought  it  in  in  the  name  of  his  mother.  Held, 
that  a  contract  to  pay  the  taxbill  did  not  mean  a  contract  to 
buy  it;  and  to  interpret  the  contract  to  mean  that  the  seller  could 
fasten  the  whole  of  the  disputed  taxbill,  principal  and  Interest, 
upon  the  purchaser,  would  be  to  make  it  a  trap  to  catch  the 
purchaser,  What  the  contract  meant,  when  it  said  the  pur- 
chaser agrees  to  pay  the  tazbill,  was  that  the  purchaser  should 
bear  the  burden  of  defending  the  suit  then  pending  on  the  tax- 
bill.  And  this  view  is  strengthened  by  its  other  provisions  that 
if  the  seller  paid  any  taxes  or  liens  the  amount  so  paid  was  to 
be  reimbursed  to  him  at  eight  per  cent  and  distributed  through- 
out the  monthly  installments,  and  if  he  exercised  his  option  to 
borrow  money  on  the  lots  the  amounts  paid  by  him  on  liens  and 
taxes  should  merge  in  the  amount  of  the  loan  to  be  secured  by 
the  deed  of  trust  and  assumed  by  the  purchaser.  The  seller 
was  entitled  to  demand  only  the  amount  at  which  the  taxbill  was 
compromised,  and  the  illegal  excess  carried  by  him  into  the 
deed  of  trust  tainted  it  and  the  consequent  trustee's  deed  with 
illegality.     Thompson  v.  Lindsay,  53. 

8.  FreedoQfi  of  Contract:  Seml-Monthly  Payment:  Unequal 
Situation:  Penalty.  It  is  not  an  unreasonable  abridgment 
of  the  freedom  and  right  to  contract  to  compel  railroad  com- 
panies to  pay  their  wage-earners  semi-monthly;  and  if  the 
General  Assembly  can,  on  account  of  the  unequal  situation 
of  laborers  and  their  corporate  employers,  fix  the  time  for 
paying  wages,  it  may  with  equal  propriety  prescribe  fines  and 
penalties  to  compel  the  payment  of  such  wages.  Such. a  statute 
is  not  in  conflict  with  section  4  of  article  2  of  the  Ck)n8titu- 
tlon,  declaring  that  "all  persons  have  a  natural  right  to  life* 
liberty  and  the  enjoyment  of  the  gains  of  their  own  industry;" 
nor  with  section  30  of  article  2,  declaring  that  "no  person 
shall  be  deprived  of  life,  liberty  or  property  without  due  process 
ol  law;"  nor  with  section  1  of  the  Fourteenth  Amendment 
prohibiting  any  State  from  denying  to  its  citizens  .equal  pro- 
tection of  the  laws. 

Held,  by  GRAVES,  J.,  concurring,  with  whom  LAMM  and 
FERRSS,  J.T.,  concur,  that  the  right  to  contract  is  one 
which  belongs  to  every  person,  whether  employer  or  em- 
ployee, rich  or  poor,  natural  or  artificial,  and  when  a  law 
abridges  the  freedom  of  the  employer  to  contract  It  neces- 
sarily likewise  abridges  the  employee's  freedom  also;  and 
a  law  which  curtails  that  freedom  can  be  upheld  only  as 
a  reasonable  exercise  of  the  police  power,  which  looks 
specially  to  the  health,  safety,  morals  and  general  welfare 
of  the  citizen;  and  while  this  semi-monthly  payment  statute 
goes  to  the  very  verge  of  the  police  power,  yet,  in  view 
of  the  holding  in  the  case  of  State  ex  rel.  v.  Vandiver, 
222  Mo.  206,  and  the  trend  of  recent  adjudications,  both 
in  this  and  other  Jurisdictions,  upholding  legislation  de- 
signed to  protect  laborers,  it  is  not  such  an  unreasonable 
exercise  of  the  police  power  as  to  invalidate  the  statute. 
State  V.  Railroad,  339. 

9.  :  Impairment  of  Contracts.  The  statute  requiring  rail- 
road companies  to  pay  their  employees  twice  a  month  does 
not  impair  the  obligations  of  contracts,  where  there  were  at 
the  time  of  its  enactment  no  existing  contracts  providing  fw 
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different  payments.  The  Btatnte  applies  only  prospectlTely. 
lb. 

10.  :  Irrevocable  Privileges.    Neither  did  said  statute  grant 

to  such  employees  irrevocable  privileges  denied  to  other  em- 
ployees similarly  situated.  The  statute  is  subject  to  repeaL 
lb. 

IL  Indirect  Amendment  of  Charter:  Alteration  of  Corporate 
Rights:  Police  Power.  Neither  corporations  nor  citizens  have 
any  vested  rights  in  statutes.  When  the  general  welfare 
demands  a  new  law,  to  operate  prospectively,  that  can  be 
upheld  under  the  police  power,  a  corporation  has  no  chartered 
or  implied  rights  that  inhibits  such  an  enactment,  even  though 
its  enforcement  may  result  in  incidental  injury  to  the  cor- 
poration. The  Missouri  Pacific  Railway  Company,  chartered 
prior  to  the  adoption  of  the  Constitution  of  1875,  has  no  such 
vested  charter  rights  as  make  void  as  to  it  a  statute  requiring 
the  semi-monthly  payment  of  its  employees,  since  said  statute 
is  an  appropriate  and  necessary  police  regulation,  whose  en- 
forcement will  not  prevent  said  company  from  remuneratively 
operating  its  railroad  as  a  common  carrier,  or  otherwise  prove 
injurious  to  it  or  other  corporations,  but  will  encouage  honest 
toil  and  enable  wage-earners  the  more  readily  to  supply  them- 
selves with  the  necessaries  of  life.    lb. 

CONTRIBUTION.    See  Judgments,  3. 

CONVEYANCES. 

Domestic  Partition:  Deed  to  Husband  and  Wkfe:  Estate 
by  Entirety.  In  domestic  partition,  made  by  the  three  daugh- 
ters who  had  inherited  the  land  from  their  father,  and  their 
husbands,  a  deed  by  two  of  the  daughters  and  their  husbands 
to  another  daughter  and  her  husband  did  not  create  an  estate 
by  the  entirety  in  the  grantees,  nor  did  it  invest  any  title  at  all 
in  the  husband,  or  create  any  new  title.  In  domestic  partition 
the  heir  takes,  not  by  deed,  but  by  inheritance  from  the  ancestor, 
and  the  heir  henceforth  holds  in  severalty,  though  such  heir  be 
a  married  daughter  and  the  deed  is. to  her  and  her  husband. 
Jelly  ▼.  Lamar,  44. 

CORPORATIONS. 

1.  Banks  and  Banking:  Overdrafts:  Liability  of  Payee.  The  treas- 
urer of  a  corporation  had  an  account  with  a  bank  of  which 
he  was  the  president;  that  bank  received  more  of  the  corpora^ 
tion's  money  from  the  original  depository  than  was  returned, 
and  it  permitted  the  treasurer  to  divert  this  money  to  his 
personal  account  and  then  to  overdraw  that  account  by  checks 
to  creditors  in  order  to  replace  funds  of  the  corporation  mis- 
appropriated by  bim.  The  corporation,  meanwhile,  had  no 
knowledge  of  such  misappropriation  and  the  treasurer's  books, 
frequently  examined,  were  found  to  be  correct  Held,  In  an 
action  by  the  receiver  for  the  bank  as  for  money  had  and 
received,  that  the  corporation  is  not  liable  for  the  unpaid 
balance  of  such  overdrafts.     Vandagrift  v.  Masonic  Home,  138. 

2.  Class  Legislation:  Applicable  to  Corporations  Only.  An  act 
requiring  all  corporations  to  pay  their  employees  semi-monthly, 
but  does  not  require  private  Individuals  or  partnerships  who 
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employ  laborers  in  the  same  fields  of  industry  to  make  semi- 
monthly payments,  is  not  such  class  legislation  as  yiolates 
the  Constitution  prohibiting  special  or  class  legislation.  There 
are  potent  reasons  for  the  discrimination  against  corporations 
— among  others  that  laborers  cannot  know  stockholders  of  cor- 
porations as  they  can  partners  or  individual  employers,  nor 
their  solvency,  nor  their  liabilities,  nor  can  they  look  to  any 
property  for  the  payment  of  their  wages  except  the  corpora- 
tion's property,  but  all  the  property  of  the  partner  or  the  Indi- 
vidual is  liable  for  the  laborer's  wages. 

Held,  by  GRAVES,  J.,  concurring,  with  whom  LAMM  and 
FERRISS,  JJ.,  concur,  that  the  placing  of  corporations 
in  a  class  to  themselves  is  not  an  unreasonable  classifica- 
tion.    State  V.  Railroad,  839. 

8.  Indirect  Amendment  of  Charter:  Alteration  of  Corporate 
Rights:  Police  Power.  Neither  corporations  nor  citizens  have 
any  vested  rights  in  statutes.  When  the  general  welfare  demands 
a  new  law,  to  operate  prospectively,  that  can  be  upheld  under 
the  police  power,  a  corporation  has  no  chartered  or  implied 
rights  that  inhibits  such  an  enactment,  even  though  its  en- 
forcement may  result  in  incidental  injury  to  the  corporation. 
The  Missouri  Pacific  Railway  Company,  chartered  prior  to  the 
adoption  of  the  Constitution  of  1875,  has  no  such  vested  charter 
rights  as  make  void  as  to  it  a  statute  requiring  the  semi- 
monthly payment  of  its  employees,  since  said  statute  is  an 
appropriate  and  necessary  police  regulation,  whose  enforce- 
ment will  not  prevent  said  company  from  remuneratively  op- 
erating its  railroad  as  a  common  carrier,  or  otherwise  prove 
injurious  to  it  or  other  corporations,  but  will  encourage  honest 
toil  and  enable  wage-earners  the  more  readily  to  supply  them- 
selves with  the  necessaries  of  life.     lb. 

4.  Foreign:  Semi-monthly  Payment  Law.  The  semi-monthly  pay- 
ment law  applies  to  a  foreign  corporation  licensed  to  do  busi- 
ness in  this  State  and  to  a  domestic  corporation  with  equal 
force.    State  v.  Railroad,  880. 

COUNTIES. 

1.  County  Bonds:  Notice  of  Election:  Copy  of  Order.  A  copy 
of  the  order  of  the  county  court  ordering  an  election  to  author- 
ize the  issuance  of  bonds  to  build  a  courthouse,  the  order  itself 
embracing  all  the  recitals  required  to  be  inserted  in  the  notice 
and  being  verified  by  the  signature  of  tiie  presiding  judge  and 
the  certificate  and  signature  of  the  county  clerk,  and  published 
in  that  form,  is  a  sufficient  notice  of  the  election.  State  ex  rel. 
V.  Gordon,  615. 


:  :  Designation  of  Polling  Places.    A  notice  of 

a  county  election  to  authorize  the  issuance  of  bonds  is  not  insuf- 
ficient or  invalid  because  it  fails  to  designate  the  polling  places 
in  the  county  where  said  special  election  is  to  be  held.  The 
statute  requires  such  an  election  to  be  "held  and  conducted  in 
the  same  manner  ...  in  all  respects  the  same  as  in  elec- 
tions for  State  and  county  officers,  as  far  as  the  law  in  relation 
thereto  are  applicable,"  and  the  general  statutes  do  not  require 
that  notice  shall  be  given  of  the  places  where  elections  are  to 
be  held.  All  persons  are  required  to  take  notice  of  public  stat- 
utes and  the  voters  of  the  county  are  compelled  to  know  that  the 
election  to  vote  courthouse  bonds  will  be  conducted  in  the 
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manner  and  at  the  same  places  as  general  elections  have  hitherto 
been  conducted  in  the  county.  [Distinguishing  Martin  y.  Ben- 
nett, 139  Mo.  App.  237.]     lb. 

COUNTY  OFFICERS.    See  Probate  Court. 

COURTS. 

Wisdom  of  Law.  Whether  a  law  Is  wise  or  unwise  is  a  matter  over 
which  the  courts  have  no  control.  They  concern  themselves 
only  with  the  legality  or  constitutionality  of  an  act.  State  v. 
Railroad,  339. 

CRIMINAL  LAW. 

1.  Appeal:  No  Allocution:  Remanded  with  Directions  to  Sentence: 
Nunc  Pro  Tunc  Correction  of  Erroneous  Record:  Subsequent 
Appeal.  Where  on  the  former  appeal  the  record  proper  showed 
that  the  motion  for  a  new  trial  was  filed  after  Judgment,  and 
also  showed  that  there  had  been  no  proper  allocution,  and  the 
cause  was  remanded  with  directions  that  defendant  be  brought 
into  court  and  given  opportunity  to  show  j^use  why  judgment 
should  not  be  pronounced  against  him  and  that  judgment  be 
then  pronounced,  the  trial  court  had  no  authority  to  do  any- 
thing else  than  to  proceed  to  carry  out  the  mandate  of  the 
Supreme  Court;  and  had  no  authority  to  correct  the  record  of 
the  trial  court  by  nunc  pro  tunc  orders,  showing  that  the  mo- 
tion for  a  new  trial  was  filed  before  Judgment  and  showing 
a  proper  allocution  and  Judgment,  and  hence  an  appeal  taken 
after  these  amendments  of  the  record  must  be  dismissed. 
If  the  record  proper  was  defective  on  the  former  appeal,  pro- 
ceedings should  have  been  taken  while  the  cause  was  pending 
in  the  Supreme  Court  to  show  diminution  of  record  and  to 
have  the  record  corrected.    State  v.  Kile,  195. 

2.  Instructions:  Conspiracy:  Arson.  An  instruction  upon  con- 
spiracy to  commit  arson,  covering  the  setting  of  the  fire  during 
the  absence  of  the  defendant,  is  held  to  be,  as  set  out  in  the 
opinion,  a  clear  statement  of  the  law  as  applicable  to  the 
evidence.    Stkte  v.  Bobbitt,  278. 


:    :    :    Evidence.    In    this    prosecution   for 

arson  two  witnesses  testified  to  a  conspiracy  and  implicated 
the  defendant  as  a  co-conspirator  with  them.  The  court  in- 
structed the  jury  that  the  only  question  for  them  was  "the 
guilt  or  innocence  of  the  defendant,"  and  that  they  should  con- 
sider the  guilt  of  the  two  witnesses  mentioned  "only  as  af- 
fecting, their  credibility."  Held,  that  the  instruction  is  not 
erroneous.    lb. 


:  :  :   Alibi.     In  this  prosecutign  for  arson 

there  was  evidence  of  a  conspiracy  to  commit  the  crime  which 
included  the  defendant  The  court  instructed  the  Jury  that, 
if  they  believed  the  defendant  was  elsewhere  and  they  had  a 
reasonable  doubt  of  his  presence  at  and  during  the  commis- 
sion of  the  crime,  they  should  acquit  him,  unless  they  believed 
beyond  a  reasonable  doubt  that  he  was  a  party  to  the  con- 
spiracy and  guilty  under  the  other  instructions.  This  instruc- 
tion is  challenged  as  not  being  "as  full  and  complete  as  the 

242  Sup.— 48. 
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defendant  was  entitled  to."  HM,  tbat  while  the  first  part  of 
the  instruction  is  not  happily  expressed  (a  matter  not  com- 
plained of  in  the  defendant's  brief),  yet  it  did  not  mislead  the 
jury,  and  is  not  erroneous.    State  v.  Bobbitt,  273. 


5.  :     :     :     :     Covering    Both   Theories. 

Where  the  State  prosecutes  upon  two  theories,  to-wit,  that 
the  defendant  was  either  actually  present  at  and  during  the 
commission  of  the  crime,  or  that,  though  absent,  he  was  a 
party  to  a  conspiracy  to  commit  the  crime  charged,  an  instruc- 
tion was  properly  refused  which,  while  it  directed  concerning 
actual  participation,  omitted  reference  to  conspiracy.     lb. 

6.  Completed  Crime:  No  Conviction  of  Attempt.  Where  the  evi- 
dence is  clear  that  the  crime  charged  has  been  committed,  the 
accused  cannot  be  convicted  of  an  attempt  to  commit  It,  and 
no  instructions  should  be  given  on  the  latter  theory.  [R.  S. 
1909,  sec.  4895.]     lb. 

7.  Arson:  Cross-Exam inatlon^  Turning  State's  Evidence.  Where 
the.  testimony  of  a  witness  who  has  turned  State's  evidence 
in  a  prosecution*  for  arson  and  admitted  his  complicity  in  the 
offense  charged,  shows  that  he  was  arrested  on  a  charge  of 
forgery  and  made  a  statement  to  the  prosecuting  attorney  con- 
cerning the  arson;  shows  too  that  the  forgery  case  has  never 
been  called  for  trial,  but  does  not  show  tbat  he  was  promised 
anything  further;  and  where  the  examination  as  a  whole  fully 
covered  the  ground  and  showed  contradictory  statements  so  that 
the  jury  evidently  would  not  have  convicted  on  his  evidence 
had  it  not  been  corroborated  by  the  undisputed  facts,  it  cannot 
be  said  that  the  trial  court  did  not  allow  a  suf&ciently  full  cross- 
examination  of  the  witness  regarding  the  failure  to  prosecute 
him.    lb. 

I.  Cross-Examinatlon:  Scope.  The  largest  possible  scope 
should  be  given  to  cross-examination,  left  chiefly  to  the  discre- 
tion of  the  trial  court,  and  the  Supreme  Court  cannot  say  that 
such  discretion  has  been  abused  when  there  is  nothing  in  the 
record  to  show  that  the  witness's  answers  would  have  im- 
peached him  or  benefited  the  defendant    11^. 

9.   :  :  :  Impeaching  Witness:  Threats.    Where 

a  State's  witness  has  already  been  thoroughly  discredited, 
the  Supreme  Court  will  refuse  to  reverse  the  case  because 
the  trial  court  would  not  permit  an  attempt  on  cross-examina- 
tion to  show  that  his  statement  to  the  prosecuting  attorney 
had  been  obtained  by  means  of  threats.     lb. 

10.  Conspiracy:  Statements  of  Conspirators  after  Termination. 
Cross-examination  of  one  conspirator  concerning  his  actions 
in  taking  a  co-conspirator  home  the  next  morning  after  the  com- 
mission of  the  crime,  did  not  violate  the  rule  excluding  state- 
ments in  reference  to  the  transaction  made  by  a  conspirator 
after  the  termination  of  the  conspiracy.    lb. 

11.  Preponderance  of  Evidence:  Not  Matter  for  Appellate  Court 
However  the  evidence  may  preponderate  in  favor  of  appellant 
if  there  was  substantial  evidence  to  prove  the  crime  charged, 
the  appellate  court  will  not  determine  its  weight  or  reverse 
the  verdict.     State  v.  Gaultney,  388. 
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12.  Instructions:  Refusal:  Not  Preserved.  Any  error  which  the 
trial  court  may  have  committed  in  refusing  instructions  asked 
by  appellant  is  not  for  review  in  the  appellate  court  unless 
such  instructions  are  presenred  in  the  bill  of  exceptions.    lb. 

13.  ;  Self-defense:  Failure  to  Instruct:  No  Ground  of 
Motion  for  New  Trial.  Altogether  the  evidence  clearly  war- 
ranted an  instruction  foe  self-defense,  and  it  is  the  duty  of 
the  trial  court  to  instruct  on  all  the  material  issues  arising  in 
criminal  cases  whether  requested  or  not,  yet  if  appellant  failed 
to  specifically  designate  in  his  motion  for  a  new  trial  the  court's 
failure  to  give  such  an  instruction,  the  court's  failure  to  so 
instruct  is  not  reversible  error.  An  assignment  in  the  motion 
that  "the  court  failed  to  instruct  the  Jury  fully  as  to  the  law  of 
the  case,  as  requested  by  defendant  at  the  conclusion  of  the 
testimony"  Is  not  sufficient  to  preserve  for  review  the  trial 
court's  failure  to  instruct  on  the  law  of  self-defense.    lb. 

14. .Grand  Jury:  Impaneled  Before  Arrest:  Negro:  Discrimina- 
tion. A  defendant  not  under  arrest  nor  held  to  answer  a  crimi- 
nal charge  when  the  grand  Jury  which  found  the  indictment 
against  him  was  impaneled,  is  precluded  under  tlie  statute 
(Sees.  6067  and  5068,  R.  S.  1909)  from  attacking  the  indictment 
on  the  ground  of  the  iu competency  of  a  grand  Juror,  or  because 
of  any  irregularity  in  the  manner  of  selecting  the  grand  Jury; 
and,  hence,  a  defendant  not  under  arrest  nor  held  to  answer  a 
criminal  charge  when  the  grand  Jury  was  impaneled,  cannot 
have  the  indictment  against  him  quashed  on  the  ground  that  he 
is  a  negro  and  the  Jury  commissioner  did  not  summon  any  per- 
son of  his  race  to  sit  on  the  grand  Jury.  State  v.  Washington, 
401. 

15.  Indictment:  Motion  to  Quash:  Not  Preserved  In  Record.  An 
assignment  of  error  based  on  the  action  of  the  court  in  over- 
ruling appellant's  motion  to  quash  the  indictment  will  not  be 
considered  on  appeal  if  such  motion  is  not  preserved  in  the 
record.    lb. 

16.  Instruction:  Reasonable  Doubt:  In  Every  Instruction.  If 
a  proper  instruction  on  the  subject  of  reasonable  doubt  is 
given,  it  is  not  necessary  that  the  other  instructions  given 
should  repeat  that  essential  requirement     lb. 

17.    :      Different     Acts     Charged:      General      Verdict       A 

verdict  must  be  definite  and  certain  as  to  the  crime  of  which 
the  accused  Is  found  guilty.  The  defendant  is  entitled  to  the 
unanimous  verdict  upon  the  issue  of  his  guilt  or  innocence  of 
the  particular  offense  for  which  he  was  tried.  Where  the 
indictment  charged  that  the  defendant  did  "set  up  ancl  keep 
divers  gaming  tables  and  gambling  devices,  to-wit,  one  crap 
table,  and  one  poker  table,"  and  there  was  testimony  tending  to 
prove  the  setting  up  and  keeping  of  both  gambling  devices  as 
charged,  an  instruction  telling  the  Jury  that  if  they  found  de 
fendant  did  "set  up  and  keep  certain  gaming  tables  and  gambling 
devices,  to-wit,  a  crap  table  .  .  .  and  a  poker  table  .  .  . 
or  either  of  them  .  .  .  then  you  will  find  the  defendant 
guilty  as  charged,"  was  error,  and  a  verdict  simply  finding  "the 
defendant  guilty  as  charged  in  the  indictment"  cannot  stand. 
Under  the  instruction  and  the  general  verdict  returned  some 
of  the  Jurors  may  have  believed  the  testimony  in  support  of  the 
charge  as  to  one  of  the  gambling  devices  and  disbelieved  the 
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testimony  as  to  the  other,  and  the  remaining  Jurors  may  have 
found  and  believed  conversely,  and  a  unanimous  verdict  as  to 
either  may  never  have  been  reached.    State  v.  Washington,  401. 

18.  Indlctfnent:  Gambling  Device:  Two  Tables:  One  Felony. 
If  the  accused,  as  a  part  of  the  same  unlawful  transaction  and 
with  the  same  felonious  purpose,  sets  up  and  ke^MB  two  or  more 
gambling  tables,  whether  of  the  same  or  a  different  kind,  it  is 
but  one  felony  and  one  Indictment  charging  it  is  sufficient. 
State  V.  Jackson,  410. 

19.  :  :   Vague  and  Uncertain:   Cards  on  One  Table: 

Dice  on  Another.  It  is  not  necessary  to  charge  that  dice  were 
played  on  one  gaming  table  and  cards  on  another^  or  dice  and 
cards  on  both,  and  the  indictment  is  not  vague  and  uncertain 
because  it  does  not  so  charge.    lb. 

20.  Jurors:  Railroad  Employees:  Directory  Statute.  The  stat- 
ute exempting  railroad  employees  from  jury  service  in  the.  city 
of  St.  Louis  is  directory,  and  a  convicted  defendant  is  not  en- 
titled to  a  reversal  of  the  Judgment  on  the  ground  that  the 
trial  court  overruled  his  challenge  to  three  railroad  employees 
summoned  as  talesman.    lb. 

21.  Gambling  Device:  Keeping  and  Setting  up:  Competent  Evi- 
dence. Where  the  charge  in  the  indictment  is  for  keeping, 
as  well  as  for  settiDg  up,  gambling  devices,  which  necessarily 
implies  a  lapse  of  time  in  the  commission  of  the  crime,  so  aa 
to  make  it  a  continuing  offense,  any  facts  and  circumstances 
connected  with  the  place  where  the  gambling  device  is  kept 
during  such  time,  tending  to  prove  the  charge,  or  concerning  the 
conduct  of  the  defendant  in  the  management  of  the  device,  or 
any  other  gambling  device  in  the  same  room  or  place  and  con- 
ducted as  a  part  of  the  same  plan  or  scheme,  should  be  admitted 
in  evidence.    lb. 

22.  Instruction:  General  Verdict.  The  defendant  is  entitled 
to  a  concurrence  of  the  minds  of  the  Jurors  upon  one  definite 
charge  of  crime,  and  the  verdict  must  be  definite  and  respon- 
sive to  such  charge.  Where  under  the  instruction  the  Jury  may 
have  convicted  the  defendant  of  keeping  either  of  two  gambling 
tables  charged^  one  a  poker  table  and  the  other  a  crap  table, 
and  some  may  have  agreed  to  a  verdict  of  guilty  as  to  one  table, 
and  others  to  the  same  verdict  as  to  the  other  table,  and  the 
verdict  returned  simply  finds  "the  defendant  guilty  of  setting 
up  and  keeping  a  gambling  device,  as  charged  in  the  indict- 
ment," the  verdict  cannot  stand.     lb. 

23.  Information:  Constitutional  Formula.  The  constitutional 
formula,  "against  the  peace  and  dignity  of  the  State."  is  not 
required  at  the  close  of  each  part  of  an  information,  even  though 
such  part  may  charge  all  the  elements  of  some  offense  for  which 
the  State  may  proceed.  It  is  required  only  at  the  end  of  the 
entire  information  or  at  the  end  of  each  separate  count,  which 
is  the  same  thing.    State  v.  Howard,  432. 

24.   :    Burglary    with    Explosives.       The    information,    after 

charging  an  unlawful  and  burglarious  entry,  alleges  that  nitro- 
glycerine or  some  other  high  explosive  was  used  by  defendant 
"for  the  purpose  and  with  the  felonious  intent  ...  of 
breaking  into  and  demolishing*'  a  safe,  and  that  the  safe  was 
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demolished.  Held,  that,  gince  the  destruction  of  "any  build- 
ing or  other  property"  by  another  by  the  use  of  explosives  is  a 
felony  under  Sec.  4599,  R.  S.  1909,  the  information  sutBciently 
charges  the  use  of  explosives  to  commit  a  crime,,  under  Sec. 
4526,  R.  S.  1909.  A  reasonably  precise  statement  of  the  ele- 
ments of  the  offense  which  defendant,  after  his  burglarious 
entry,  intended  to  commit  by  the  use  of  the  explosives  is  all 
that  is  necessary,  and  the  minuteness  of  allegation,  which 
might  be  demanded  in  an  indictment  for  the  commission  of  such 
offense  is  not  required.    lb. 

26.  Judicial  Notice:  Clouds.  The  Supreme  Court  cannot  take 
Judicial  notice  of  the  presence  of  clouds  in  the  sky  at  a  given 
time.     lb. 

26.  Evidence:  Discrepancies  for  the  Jury's  Consideration.  Where 
a  witness  testifies  in  a  prosecution  for  burglary  with  ex- 
plosives that  he  saw  the  defendant,  at  3:15  a.  m.,  run  through 
an  alley  behind  the  building  in  which  the  explosion  had  just 
occurred,  a  discrepancy  between  the  memory  of  the  witness  and 
the  almanac  as  to  the  exact  position  of  the  mooD  at  that  time 
was  for  the  consideration  of  the  jury  in  determining  the  credit 
to  be  given  the  witness's  testimony.     lb. 

27.   :    Sufficiency:    Burglary  with   Explosives.       Evidence  in 

a  prosecution  for  burglary  with  explosives  held  sufficient  to 
support  the  verdict     lb. 

28.  Instructions:  No  Exceptions.  Where  no  exception  has  been 
saved  to  the  instructions  their  correctness  is  not  before  the 
Supreme  Court  on  appeal.    lb.     . 

29.  Information:  Burglary  with  Explosives.  The  information 
in  this  prosecution  for  burglary  with  explosives  is  the  same 
under  which  the  defendant  in  State  v.  Howard,  ante^  p.  432, 
was  convicted  and  the  objections  are  also  the  same.  This 
information  is  held  sufficient  for  tbe  same  reasons.  State  v. 
Stevens,  439. 

30.  Evidence:  Sufficiency:  Burglary  with  Explosives:  Conduct  of 
Defendant  when  Arrested.  The  evidence  in  this  prosecution 
for  burglary  with  explosives  held  sufficient  to  take  the  case  to 
the  jury.  In  arriving  at  this  conclusion  the  court  considers 
the  conduct  of  defendant  when  arrested,  his  anxiety  and  agita- 
tion and  his  remark  that  he  had  "made  a  fool  of  himself."    lb. 

81.  :    Feigning    Insanity.       Like   flight,    the   feigning   of   a 

state  of  mind  (insanity)  which  in  itself,  if  genuine,  would  con- 
stitute a  defense  to  the  charge,  or  at  least  a  bar  to  the  trial,  is 
indicative  of  a  disposition  to  evade  justice  and  tends  to  prove 
guilt     lb. 

32.  Instructions:  No  Exception.  Where  no  exception  has  been 
saved  to  the  instructions  their  correctness  is  not  before  the 
Supreme  Court  on  appeal.    lb. 

33.  Appeal:  Remarks  of  Counsel:  Not  Saved:  Motion  for  New 
Trial.  The  Supreme  Court  cannot  on  appeal  consider  the 
ground  in  a  motion  for  a  new  trial  that  tbe  prosecuting  attor- 
ney in  his  argument  overstepped  proper  grounds,  there  being 
nothing  in  the  record  outside  the  motion  to  indicate  what  the 
offensive  remarks  were.     lb. 
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34.  Instruction:  Refusal  of  Defendants.  It  Is  not  error  to  refuse 
a  proper  instruction  asked  by  defendant  upon  a  question  of 
law  upon  which  the  court  has  correctly  Instructed  the  Jury 
in  another  Instruction  ^ven  of  its  own  motion.  State  v. 
Stackhouse,  444. 

85.  — — :  Rape:  Corroboration  of  Prosecutrix.  Corroboration 
of  the  prosecutrix  is  not  essential  to  sustain  a  conviction  for 
statutory  rape.     lb. 

36.  Evidence:  Rape.  Testimony  as  to  sending  for  the  doctor  to 
examine  the  little  girl  after  her  condition  was  made  known  to 
her  mother;  as  to  the  appearance  and  condition  of  prosecutrix 
after  the  alleged  offense;  as  to  what  she  said  to  defendant 
when  he  came  Into  the  house  where  she  was  alone;  as  to  what 
defendant  said  to  neighbors  the  same  day;  as  to  the  con^e- 
tency  of  the  doctor  to  describe  the  condition  of  prosecutrix 
when  he  made  the  examination  after  the  alleged  assault,  waa 
clearly  admissible.     lb. 

87.  :   :    Sufficiency.      Defendant,  a  vendor  of  soaps, 

at  ten  o'clock  on  the  last  day  of  June,  entered  the  house  where 
the  ten-year-old  prosecutrix  was  alone.  She  testified  that  he 
laid  her  on  a  bed  and  assaulted  her,  but  could  not  describe 
clearly  what  he  did  to  her.  but  said  he  placed  his  private  parts 
between  her  legs.  She  made  no  outcry,  but  when  a  young  neigh- 
bor at  work  in  the  field,  whose  sister  becoming  suspicious  had 
sent  for  him  to  investigate,  arrived  at  the  house,  the  defend-, 
ant  came  out,  got  in  his  buggy  and  drove  away,  and  she  handed 
to  the  neighbor  a  dipper  to  get  a  drink,  but  he  noticed  nothing 
unusual  in  her  appearance.  A  few  minutes  later  her  mother 
returned  and  found  her  lying  on  a  couch  crying.  She  told  her 
mother  of  the  assault,  and  her  mother  washed  her  and  found 
her  genital  organs  sore  and  swollen.  A  physician,  Immediately 
called,  testified  that  he  found  the  child  in  a  nervous  condition 
and  the  inner  lip  of  the  vagina  denuded  of  skin,  "the  skin 
rubbed  off;"  that  the  abrasion  was  within  the  vagina  "and 
about  a  half  an  Inch  from  the  external  part,"  but  that  "the 
hymen  was  not  ruptured;"  and  that  blood  oozed  from  the 
abrasion.  When  defendant  was  apprehended  he  gave  a  false  and 
assumed  name.  JSeldy  that  the  testimony  authorized  a  verdict 
either  for  actual  rape  or  an  assault  with  intent  to  rape,  and  the 
court  having  given  proper  instructions  upon  both  offenses,  a 
verdict  for  rape  Is  approved.    lb. 

38.  RAPE:  Penetration:  No  Ruptured  Hymen.  The  slightest  pene- 
tration, though  not  of  sufficient  depth  to  Injure  the  hymen.  Is 
sufficient  to  constitute  the  crime  of  rape.    lb. 

39.  Indictment:  No  Date  of  Offense:  Rape.  An  indictment 
charging  statutory  rape  on  a  girl  under  the  age  of  fourteen 
years,  is  not  defective  because  it  does  not  fix  a  date  for  the 
commission  of  the  offense.  The  time  is  not  materlaL  There  is 
no  limitation  to  the  prosecution,  and  if  there  were  error  in  this 
regard  it  is  cured  after  verdict  by  the  provisions  of  section ' 
5115,  Revised  Statutes  1909.     State  v.  Hurley,  452. 

40.  Election:  Several  Acts  of  Sexual  Intercourse:  After  Open- 
ing Statement.  An  assignment  that  the  prosecuting  attorney 
should  have  been  compelled  Immediately  after  his  opening  state- 
menty  to  elect  upon  which  act  of  sexual  Intercourse  with  prose- 
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cutrix  the  State  would  go  to  the  Jury,  since  that  statement 
revealed  that  he  knew  of  and  expected  to  prove  several  separate 
and  distinct  acts,  will  not  be  considered  on  appeal  unless  said 
statement  is  preserved  in  the  record.    lb. 

41.   :  :  At  Close  of  Prosecutrix's  Testimony.     It  will 

not  be  held  that  it  was  error  on  the  part  of  the  trial  court  to 
refuse,  at  the  close  of  the  testimony  of  prosecutrix  when  she 
was  first  on  the  stand,  to  compel  the  prosecuting  attorney  to 
elect  upon  which  of  several  acts  of  sexual  intercourse  with  the 
little  girl  the  State  would  go  to  the  Jury,  where  an  election  was 
later  directed  and  made,  and  thereafter  the  State  recalled  prose- 
cutrix and  she  testified  concerning  the  act  upon  which  the 
State  had  elected  to  stand,  and  ample  opportunity  was  given 
defendant  to  cross-examine  her;  especially  should  this  be  the 
ruling  where  the  prosecutrix,  when  first  upon  the  stand,  did 

*  not  undertake  to  detail  the  various  acts  of  intercourse.    lb. 

42.  !   :    Prior  Testimony   of  Other   Acts   Subsequent 

to  Elected  Act:  Identity.  The  prosecuting  attorney,  in  a 
rape  case,  cannot  be  required  to  elect  upon  which  of  distinct 
acts  of  sexual  intercourse  the  State  will  stand  until  he  can  do 
BO  intelligently,  and  usually  the  proper  time  is  at  the  close  of 
the  State's  case;  and  the  admission  of  testimony  of  acts  com- 
mitted subsequently  to  the  one  the  State  elects  to  stand  upon, 
admitted  prior  to  an  election  timely  made,  is  not  error.  Then 
the  only  thing  the  trial  court  can  do  is  to  withdraw  the  testi- 
mony of  the  subsequent  acts  from  the  Jury,  but  it  is  not  held 
that  such  withdrawal  is  necessary.  Besides,  the  competency  of 
the  testimony  as  to  the  subsequent  acts  as  tending  to  establish 
the  Identity  of  the  defendant,  while  discussed,  is  not  decided, 
since  not  squarely  raised.    lb. 

43.  Verdict:  Passion  and  Prejudice:  Seven  Years  for  Rape. 
It  cannot  be  said  that  a  verdict  assessing  defendant's  punish- 
ment at  seven  years'  imprisonment,  where  the  minimum  is 
five,  in  a  case,  of  the  most  fiagitious  character,  for  carnal  knowl- 
edge with  a  child  under  the  age  of  fourteen  years,  is  the  result 
of  passion  and  prejudice.    lb. 

44.  Circumstantial  Evidence:  Instruction:  Accomplice.  Where 
there  is  any  direct  evidence  an  instruction  on  circumstantial 
evidence  should  not  be  given;  and  a  statement  by  deceased 
in  his  dying  declaration  that  '*l  guess  they  have  got  me" 
is  direct  testimony  that  both  the  principal  and  his  accomplice 
took  part  in  the  homicide.     State  v.  Dipley,  461. 

45.  :    Must  be  Consistent.       Circumstantial  evidence  must 

be  consistent  with  the  guilt  of  the  accused  and  inconsistent  with 
any  reasonable  theory  of  his  innocence.    lb. 

46.  !  ;  Conjecture:  Accomplice.  A  conviction  of 
criminal  participation  in  a  homicide  cannot  be  based  on  a  mere 
conjecture  that  the  accused  so  placed  deceased  at  the  dining 
table  as  to  enable  the  principal  to  there  kill  him  without  peril 
to  himself,  there  being  no  other  fact  upon  which  to  base  the 
conjecture  except  a  bare  statement  in  the  dying  declaration 
of  deceased  that  "I  guess  they  have  got  me,"  which  the  facts 
show  was  called  forth  by  deceased's  knowledge  that  the  principal 
had  been  informed  of  deceased's  insulting  conduct  towards  the 
accused,  and  to  which  therefore  little  weight  can  be  attached. 
lb. 
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47.  SherlfF:  Disqualified  to  Summon  Jury:  Indiscreet  Conduct. 
Indiscreet  conduct  on  the  part  of  the  sheriff,  public  and  un> 
concealed,  such  as  that»  in  response  to  a  written  invitation  of 
an  interested  friend  of  deceased  to  visit  his  town  and  attend  a 
moving-picture  show,  at  which  were  exhibited  pictures  of  de- 
ceased in  a  prize  fight  with  another,  he  did  so  at  his  own  ex- 
pense, is  not  alone  sufficient  to  authorize  the  Supreme  Court 
to  say  that  the  refusal  of  the  trial  court  to  disqualify  the 
sheriff  was  error,  the  rule  being  that  the  appellate  court  will 
not  reverse  the  ruling  of  the  trial  court  in  such  a  matter  un- 
less the  ruling  amounted  to  an  ahuse  of  discretion.     State  v. 

.  Dlpley,  461. 

48.  Jurors:  Challenge.  A  general  request  that  certain  Jurors 
•T)e  excused  and  discharged  from  the  panel"  made  on  their  voir 
dire  examlDation,  is  no  challenge  at  all,  and  will  not  authorize 
their  discharge.  A  specific  ground  of  disqualification  must  be 
urged.    lb. 

49.  :   Examination  Out  of  Order.      Where  no  objection  was 

made  to  the  examination  of  two  talesmen  out  of  their  order  on 
the  list  until  after  they  had  been  examined,  there  was  no  re- 
viewable error.    lb. 

50.  :  Number  of  Challenges.  Where  more  than  one  de- 
fendant are  Jointly  tried  in  a  murder  case,  each  is  not  entitled 
to  twenty  peremptory  challenges.    Ih. 

51.  Evidence:  Carrying  of  Weapon  by  Deceased:  QeneraJ  Ob- 
jection. A  statement  of  deceased  as  to  why  he  was  carrying  a 
pistol  is  incompetent  as  hearsay,  but  not  reversible  error  in 
this  case  for  two  reasons:  first,  the  testimony  was  not  objected 
to  as  hearsay,  and  a  general  objection  is  not  sufficient;  and, 
second^  the  statement  was  made  by  a  State's  witness  on  re- 
direct examination,  after  defendant  on  cross-examination  had 
brought  out  the  fact  that  deceased  had  been  carrying  and  shoot- 
ing the  pistol  for  the  same  purposes  the  statement  indicated, 
lb. 

52.   :    Dying   Declaration:    Credibility  of   Deceased.       When 

a  dying  declaration  is  admitted  in  evidence,  the  credibility  of 
declarant  may  be  attacked  and  sustained  in  the  same  way  as 
may  that  of  a  living  witness.    lb. 

53.  :     Impeachment:    Judgment    of    Conviction    In    Another 

State.  A  copy  of  a  Judgment  of  conviction  rendered  by  a  police 
Judge  of  another  State,  adjudging  deceased  guilty  of  the  offense 
of  cruelty  to  animals,  certified  under  the  hand  and  seal  of  the 
police  Judge,  but  with  no  showing  that  the  police  Judge  was  ex 
officio  clerk  of  his  court,  nor  of  any  other  authentication  of  the 
Judgment,  is  not  authenticated  in  accordance  with  the  require- 
ments of  the  State  and  Federal  statutes,  and  it  is  not  error  to 
exclude  it.    lb. 

54.  :   :    Rebuttal.       Testimony  offered  by  defendant 

that  deceased  was  a  prize  fighter  and  that  he  had  made  a  crimi- 

.  nal  assault  upon  the  female  defendant,  out  of  which  the  homi- 
cide grew,  was  such  an  attack  upon  the  character  of  deceased 
as  authorized  the  State  to  introduce  testimony  of  his  good  moral 
character  in  support  of  the  credibility  of  his  dying  declaration, 
lb. 
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55.    :    Dying    Declaration:    AdmlselMllty.       The    evidence 

showed  that  deceased  while  In  the  dining  room  was  shot 
through  the  lung  with  a  rifle»  in  the  back,  the  ball  entering 
below  and  near  the  shoulder-blade  and  about  an  inch  from  the 
spinal  column;  that  the  pleural  cavity  immediately  began  to 
fill  with  blood,,  making  his  breathing  difficult;  that  when 
wounded,  he  did  not  leave  the  house  to  give  the  alarm  but  ran 
to  his  bed  and  did  not  leave  it  until  removed  by  others  to  a 
hospital  in  another  county;  that  within  a  half  hour  after  he 
was  shot,  two  physicians  arrived  and  later  another  from  the 
hospital  town,  but  they  were  unable  to  give  him  relief;  that  after 
being  removed  to  the  hospital  he  died,  within  twelve  hours  after 
he  was  shot;  that  after  he  was  wounded  his  condition  con- 
tinned  to  grow  worse  and  he  suffered  great  pain  and  was  groan- 
ing; and  that  he  could  tell  from  his  breathing  that  he  was  shot 
through  the  lung,  and  rei)eatedly  stated,  "I  guess  they  have  got 
me."  Held,  that  his  dying  declaration  was  admissible  in  evi- 
dence,   lb. 

56.  :  :  Instruction.  It  is  not  error  to  refuse  to  in- 
struct the  Jury  that  a  dying  declaration  is  or  is  not  entitled 
to  the  same  weight  as  the  sworn  testimony  of  a  living  witness, 
lb. 

57.  Instruction:  Repeating.  Where  the  words  "feloniously,"  "wil- 
fully," "deliberately,"  etc.,  were  properly  defined  in  one  in- 
struction, it  is  not  necessary  to  define  them  in  each  instruc- 
tion in  which  they  are  used.    lb. 

58.  :    No    Definition    of   "Sufficient    Cause,"    "Provocation," 

etc.  Where  the  court  told  the  Jury  that  the  assault  on  the 
previous  day  upon  the  principal's  supposed  wife  and  his  knowl- 
edge thereof,  would  not  furnish  a  sufficient  cause  of  provoca- 
tion to  reduce  the  killing  to  murder  In  the  second  degree,  and 
there  was  no  evidence  of  such  Just  cause  of  provocation  as 
would  reduce  the  grade  of  the  crime,  the  use  of  the  words 
"without  sufficient  reason,  cause.  Justification  or  excuse"  and 
"lawful  provocation,"  without  defining  them,  was  not  error.    lb. 

59.  :   Self-defense.     An  instruction  telling  the  Jury  that  if 

defendant  voluntarily  sought,  provoked  or  invited  the  difficulty 
with  the  felonious  Intention  of  killing  deceased  or  of  doing 
him  some  great  bodily  harm,  then  he  could  not  avail  himself 
of  the  law  of  self-defense.  Is  unobjectionable.     lb. 

60.  :    Refusal    of   Defendant's.     If   proper   instructions    are 

given  upon  every  question  of  law  necessary  for  the  Information 
of  the  Jury,  it  is  not  error  to  refuse  all  those  asked  by  defendant, 
though  they  correctly  declare  the  law.    lb. 

61.  Remarks  of  Counsel:  Addressing  Juror  by  Name,  etc.  The 
counsel  for  the  State,  In  his  argument  to  the  Jury,  address- 
ing a  Juror  by  name,  said:  "Mr.  Barnard,  it  is  not  the  first 
time  in  your  knowledge  that  an  unsuspecting  victim  was  placed 
at  a  door  or  window  where  he  could  be  shot;  you  know  of  a 
case  where  a  man  was  placed  at  a  window  and  foully  assassin- 
ated." Held,  highly  improper,  but  as  the  court,  upon  objection, 
said  the  remarks  were  improper  and  admonished  counsel  to 
keep  within  the  record,  they  were  not  prejudicial  to  the 
substantial  rights  of  defendant     lb. 
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62.  Homicide:  8elf-defen8e:  Withdrawal  from  Combat:  Evidence: 
Queetion  for  Jury.  In  this  prosecution  for  murder,  whece 
there  was  substantial  evidenee  tending  to  show  that  defendant 
struck  deceased  with  a  rock  and  then  ran,  that  deceased  fol- 
lowed the  defendant  and  attacked  him  and  that  the  defend- 
ant then  shot  and  killed  deceased,  the  good  faith  of  the  de- 
fendant in  withdrawing  and  the  consequent  revival  of  his  right 
of  self-defense  became  a  question  for  the  Jury.  State  v.  Wilson, 
481. 

63.  IMansiaughter:  Second  Degree:  Instruction.  When  there 
was  substantial  evidence  tending  to  show  that  the  deceased  pur- 

.  sued  the  defendant  through  a  crowd  and  into  a  crowded  street; 
that  he  held  in  his  hand  a  piece  of  brick  or  stone;  that  he 
overtook  the  defendant,  who  had  fled  until  checked  by  some 
stands  and  the  crowd;  that  he  seized  the  defendant  by  the 
shoulder  or  around  the  neck  and  struck  at  defendant's  head 
with  the  weapon  he  carried;  that  by  reason  of  the  fact  that 
the  defendant  "ducked"  toward  deceased  the  latter's  arm  or 
wrist  struck  the  defendant  and  the  brick  fell  from  his  hand; 
and  that  it  was  after  deceased  had  thus  accidentally  disarmed 
himself  the  fatal  shots  were  fired — ^when  there  was  such  evi- 
dence the  trial  court  should  have  instructed  on  manslaughter 
in  the  second  degree  as  defined  by  Sec.  4461,  R.  S.  1909,  which 
reads:  "EJvery  person  who  shall  unnecessarily  kill  another, 
either  while  resisting  an  attempt  by  such  other  person  to 
commit  any  felony,  or  do  any  other  unlawful  act  after  such 
attempt  shall  have  failed,  shall  be  deemed  guilty  of  man- 
slaughter in  the  second  degree."    lb. 

64.  Manslaughter:  Provocation:  Previous  Malice:  Question  for 
Jury:  Instructions.  An  instruction  on  manslaughter  in  the 
fourth  degree  should  be  given  when  there  is  substantial  evi- 
dence of  provocation,  despite  the  fact  that  there  is  evidence 
that  the  defendant  had  previously  threatened  the  deceased 
and  the  further  fact  that  the  killing  was  done  with  a  deadly 
weapon.  In  such  case  the  existence  of  previous  malice  or 
a  deliberate  purpose  to  kill,  such  as  would  cause  the  provoca- 
tion to  be  disregarded,  must  be  ascertained  by  the  Jury,  not  by 
the  court     lb. 

65.  Instructions:  On.  AM  Theories  Supported  by  Substantial  Evi- 
dence. Courts  cannot  confine  their  instructions  to  those 
theories  in  support  of  which  the  evidence  preponderates.  It 
is  their  duty  to  instruct  upon  every  theory  supported  by  sub- 
stantial evidence.     lb. 

66.  Defendant  as  Witness:  impeachment:  Reputation  for  Morality. 
The  credibility  of  a  defendant  in  a  homicide  case  who  has 
testified  in  his  own  behalf  may  be  attacked  by  t^timony 
showing  that  his  reputation  for  morality  in  the  community 
in  which  he  lives  is  bad.  The  inquiry  cannot  be  limited  to 
his  reputation  for  truth  and  veracity.     State  v.  Philpott,  604. 

67.  Self-defense:  Instruction.  The  instruction  on  self-defense 
approved  in  State  v.  Gee,  85  Mo.  1.  c.  650,  is  again  approved  as 
a  correct  declaration  of  the  law  of  self-defense.     lb. 

68.  Verdict:  Corrected  by  Court.  A  correction  of  the  verdict 
by  the  court  by  making  the  words  "and  assess  his  punishment 
by     imprisonment     in     the     penitentiary     for     a     term     of 
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ten  years/'  made  in  the  presence  of  the  Jury,  and  after  being 
read  to  them  approved  by  them,  as  shown  by  their  poll,  was  not 
a  verdict  of  the  court.  The  verdict  as  returned  was  sufficient 
and  would  have  supported  a  verdict.    lb. 

69.  Instruction:  Manslaughter  In  Fourth  Degree:  Self-invited 
Error:  Not  Available  to  Appellant.  Although  under  the  evi- 
dence defendant  was  entitled  to  an  instruction  on  manslaughter 
in  the  fourth  degree,  yet  if  during  the  trial  he  insisted  that  the 
State  should  be  confined  to  murder  in  the  second  degree,  and 
the  court's  failure  to  instruct  on  manslaughter  was  merely  the 
doing  of  what  defendant  insisted  should  be  done,  the  court's 
action  was  defendant's  own  self-invited  error,  of  which  he  can- 
not complain.  The  statute  (Sec.  5115,  R.  S.  1909)  forbids  a 
reversal  of  a  Judgment  ''for  any  error  committed  at  the  instance 
or  in  favor  of  defendant    lb. 

CURTESY. 

Domestic  Partition:  Deed  to  Husband  and  Wife.  If  the  married 
daughter  die  leaving  children  bom  of  the  marriage,  a  deed 
by  her  surviving  husband  conveys  only  his  estate  by  the  cur- 
tesy.   Jelly  V.  Lamar,  44*. 

DEBTOR  AND  CREDITOR. 

Banlcs  and  Banking:  Depositors.  The  relation  of  debtor  and 
creditor  subsists  between  a  bank  and  its  depositor.  This 
rule  is  reciprocal,  so  that  when  a  bank  permits  its  customer 
to  overdraw,  he  thereby  becomes  the  debtor  and  the  bank 
the  creditor.    Vandagrift  v.  Masonic  Home,  138. 

DELAY  IN  BRINGINO  SUIT.     See  Actions,  1. 

DEPOSITIONS. 

Divorce:  Competency  of  Husband  to  Testify;  Deposition  Taken 
Before  Decree.  A  husband  who  has  been  divorced  from  his 
wife  is  thereafter  competent  to  testify  that  the  claimant  to  a 
child's  share  in  the  estate  of  a  deceased  third  party  was  mar- 
ried to  the  witness  on  a  certain  date;  and  a  deposition  of  said 
husband,  in  which  he  so  testifies,  taken  prior  to  the  divorce 
decree,  but  not  offered  in  evidence  until  after  the  decree  was 
rendered,  is  competent.  The  competency  of  a  deposition  Is 
to  be  determined  by  the  status  of  the  witness  at  the  time  the 
deposition  is  offered  in  evidence.  If  the  witness  would  him- 
self be  competent  to  testify,  then  his  deposition,  whatever 
may  have  been  his  marital  status  at  the  time  it  was  taken, 
is  competent  The  competency  of  a  husband  or  wife  as  a  wit- 
ness depends  upon  whether  the  marriage  relation  exists  at  the 
time  of  the  trial  (except  as  to  confidential  relations).  Howard 
V.  Strode,  210. 

DIVORCE. 


:  Granted  by  Another  State:  Recognized  In  this  State. 
The  validity  of  a  decree  of  divorce  granted  upon  construc- 
tive notice  by  a  court  of  competent  jurisdiction  in  another 
State  wherein  the  defendant  never  had  a  matrimonial  domicile. 
iB  recognized  in  this  State;  and  there  is  nothing  in  the  case 
of  Haddock  v.  Haddock,  201  U.   S.  562,  which  nullifies  that 
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policy.  All  tbat  decision  holds  is  that  a  State,  which  refuses  to 
recognize  the  validity  of  such  foreign  divorces,  cannot  be 
compelled  to  recognize  them  by  the  full-faith-and-credit  clause 
of  the  U.  S.  Constitution.    Howard  v.  Strode,  210. 


.  :   Incomplete  Record:  Constructive  Notice.      Where  the 

decree  of  the  foreign  court  of  general  jurisdiction  states  in 
effect  that  legal  service  was  had  by  publication,  a  prima  facie 
case  of  due  and  legal  service  is  made  out,  authorizing  the 
introduction  of  the  decree  as  evidence  establishing  the  fact 
that  the  plaintiff  therein  had  been  granted  a  divorce  and  that 
the  marital  relation  had  been  dissolved,  and  establishing  his 
status  as  a  witness.     lb. 

.  Competency  of  Husband  to  Testify:  Deposition  Taken  Be- 
fore Decree.  A  husband  who  has  been  divorced  from  his 
wife  is  thereafter  competent  to  testify  that  the  claimant  to  a 
child's  share  in  the  estate  of  a  deceased  third  party  was  mar- 
ried to  the  witness  on  a  certain  date;  and  a  deposition  of  said 
husband,  In  which  he  so  testifies,  taken  prior  to  the  divorce 
decree,  but  not  oftered  in  evidence  until  after  the  decree  was 
rendered,  is  competent.  The  competency  of  a  deposition  is 
to  be  determined  by  the  status  of  a  witness  at  the  time  the 
deposition  is  oifered  in  evidence.  If  the  witness  would  him- 
self be  competent  to  testify,  then  his  deposition,  whatever 
may  have  been  his  marital  status  at  the  time  it  was  taken, 
is  competent  The  competency  of  a  husband  or  wife  as  a  wit- 
ness depends  upon  whether  the  marriage  relation  exists  at  the 
time  of  the  trial  (except  as  to  confidential  relations).     lb. 

Jurisdiction:  Constitutional  Question:  When  Question  It  In- 
volved: Validity  of  Divorce  Statute.  An  appeal  by  a  plain- 
tiff from  the  ruling  of  the  trial  court  sustaining  defendant's 
demurrer  to  her  petition,  which  sets  forth,  with  detail,  that  the 
judgment  by  which  defendant  obtained  a  divorce  from  her  was 
obtained  through  a  fraudulent  scheme,  by  which  the  court  was 
deceived  and  induced  by  false  affidavits  to  assume  jurisdiction 
of  a  cause  of  which  it  could  not  lawfully  take  judicial  cogni- 
zance, and  that  plaintiff  was,  by  the  false  swearing  and  imposi- 
tion upon  the  court  by  defendant,  wrongfully  and  wilfully  kept 
in  ignorance  of  the  proceeding,  and  from  having  any  opportunity 
to  appear  and  defend,  until  the  defendant  had  obtained  a  final 
judgment  of  divorce  against  her  and  the  term  had  elapsed  at 
which  it  was  entered,  and  asserting  that  such  Judgment  so 
obtained  does  not  constitute  due  process  of  law  within  the  mean- 
ing of  the  State  and  Federal  Constitutions  and  for  this  reason 
plaintiff  had  the  constitutional  right  to  have  it  annulled,  and 
that  if  section  2932,  Revised  Statutes  1909,  be  so  construed  and 
enforced  as  to  protect  and  uphold  it  and  to  prevent  its  vacation 
then  said  statute  operates  to  deprive  her  of  her  property  and 
rights  without  due  process  of  law,  and  deprives  and  denies  to 
her  the  equal  protection  of  the  laws,  in  contravention  of  the 
14th  Amendment,  and  of  section  30  of  article  2  of  the  Constitu- 
tion of  Missouri,  is  to  the  Supreme  Court,  because  it  involves 
the  construction  of  the  said  constitutional  provisions.  Dor- 
ran<?e  v.  Dorrance,  625. 

.  :  :  What  •  Construction  Meant.  The  Constitu- 
tion of  Missouri  provides  that  the  Supreme  Court  shall  have 
exclusive  jurisdiction  'in  cases  involving  the  constructioii  of 
the  Constitution  of  the  United  States,  or  of  this  State;"  and  con- 
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struction  signifies  determining  the  meaning  and  proper  effect  of 
language  by  a  consideration  of  the  subject-matter  and  attendant 
<!lrcumstances  In  connection  with  the  words  employed.  Con- 
struction does  not  stop  with  interpretation,  but  applies  the 
language  as  Interpreted  to  both  the  subject-matter  qnd  the 
attendant  circumstances.  Jurisdiction  Is  not  defeated  because 
on  examination  it  Is  found  the  statute  is  not  unconstitutional; 
if  the  claim  is  that  the  statute  which  stands  In  the  way  of  plain- 
ttfTs  suit  is  unconstitutional,  and  that  claim  is  real,  and  not 
merely  colorable  or  fictitious,  the  question  of  its  constitutionality 
is  so  lodged  in  the  case  as  to  ^  give  the  Supreme  Court  Jurisdic- 
tion of  the  appeal.    lb. 

6.  :  :  Divorce:  Involves  Property  Rights.  A  mari- 
tal relation  involves  a  property  or  contract  right,  and  is  pro- 
tected by  those  provisions  of  the  Constitution  declaring  that  no 
person  shall  be  deprived  of  life,  liberty  or  property  without 
due  process  of  law,  and  it  is  within  the  province  of  the  courts 
to  say  whether  a  statute  inhibiting  any  interference  with  a 
Judgment  for  divorce  after  the  adjournment  of  the  term  at  which 
It  was  obtained,  however  flagrant  the  fraud  upon  the  court  by 
which  it  was  obtained,  conflicts  with  those  constitutional  pro- 
visions,    lb. 


Due    Process   of    Law. 


Judgment  concocted  in  fraud,  rendered  in  a  case  in  wblch  the 
court  is  induced  to  take  jurisdiction  by  the  perjury  of  the 
plaintiff,  without  any  notice  to  a  defendant  who  was  entitled  to 
notice,  and  founded  on  a  claim  entirely  flctitious,  is  not  due 
process  of  law;  and  a  statute  which  deprives  the  defendant  of 
relief  and  every  possible  remedy  against  such  a  judgment  is  not 
due  process  of  law.    lb. 


:  :  :  :  :   What  is:   Purpose  of 

Constitutional  Provisions.  Due  process  of  law  is  law  which 
hears  before  It  condemns;  which  proceeds  upon  inquiry,  and 
condemns  only  after  trial.  The  constitutional  provisions 
guaranteeing  due  process  of  law  were  intended  to  secure  the 
individual  from  the  arbitrary  exercise  of  the  powers  of  govern- 
ment unrestrained  by  the  established  principles  of  private  right 
and  distributive  Justice.    lb. 

Divorce:  Obtained  by  Fraud  on  Court:  Review:  Sec.  2381, 
R.  8.  1909:  Inapplicable  Statute.  Notwithstanding  the  stat- 
ute (Sec.  2381,  R.  S.  1909)  declaring  that  "no  petition  for  review 
of  any  Judgment  for  divorce,  rendered  in  any  case  arising  under 
this  article,  shall  be  allowed,  any  law  or  statute  to  the  contrary 
notwithstanding,"  a  suit  may  be  maintained,  in  the  court  in 
which  It  was  rendered,  to  set  aside  and  annul  a  judgment  for 
divorce  obtained  upon  a  fictitious  cause  of  action,  in  a  county 
other  than  that  in  which  the  plaintiff  or  defendant  (resident  of 
the  State)  resided,  upon  notice  by  publication  obtained  upon 
plaintiff's  affidavit  stating  that  the  facts  authorizing  such  publi- 
cation existed,  which  statement  was  knowingly  false,  and  with- 
out appearance  or  knowledge  of  the  proceeding  by  defendant. 
A  Judgment  so  obtained  is  a  fraud  on  the  court  and  defendant, 
and  as  between  the  plaintiff  and  defendant  will  be  held  to  be 
null  and  void  in  a  court  of  equity,  nor  does  the  statute  inhibit 
a  suit  in  equity  to  set  it  aside.     lb. 
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10.  :  Not  Subject  to  Review:  Statute  Inapplicable  to  Judg- 
ment Obtained  by  Fraud.  Section  2381,  Revised  Statutes  1909, 
"declaring  that  no  petition  for  review  of  any  Judgment  for 
divorce*  rendered  in  any  case*  arising  under  this  article,  shall 
be  allowed,  any  law  or  statute  to  the  contrary  notwithstanding," 
is  in  pari  materia  with  the  other  statutes  enacted  at  the  same 
term  of  the  Legislature  relating  to  petitions  for  the  review  of 
Judgments  for  irregularities  and  found  in  the  general  code,  and 
is  an  exception  to  those  statutes  and  applies  only  to  petitions 
for  review  of  Judgments  rendered  on  constructive  notice  when 
filed  in  the  original  cause,  ai/d  does  not  inhibit  a  separate  suit 
in  a  court  of  equity  to  set  aside  a  judgment  for  divorce  obtained 
by  fraud  upon  the  court  and  the  defendant  therein.  [Over- 
ruling Salisbury  v.  Salisbury,  92  Mo.  683,  so  far  as  it  conflicts 
with  this  holding.]    Dorrance  v.  Dorrance,  625. 

11.  Jurisdiction:  Plaintiff  not  Resident  of  County.  A  circuit 
court  is  a  court  of  general  Jurisdiction;  and  when  a  plain- 
tiff, a  resident  of  one  county  brought  suit  for  divorce  against 
his  wife  in  the  circuit  court  of  another  county,  he  volun- 
tarily submitted  himself  to  the  jurisdiction  of  that  court,  and 
the  question  of  his  residence  in  the  latter  county  is  con- 
cluded by  the  decree  of  divorce  rendered  by  the  circuit  court 
therein,  and  that  decree  is  not  void  on  the  grround  that  he  was 
a  resident  of  another  county,  but  at  most  only  voidable  on  that 
ground.    [Per  WOODSON,  J.,  dissenting.]    lb. 

12.   :   :    Over   Defendant:    By   Publication:    Collateral 

Attack.  The  circuit  court  acquires  Jurisdiction  over  the  person 
of  a  defendant  in  a  divorce  suit  duly  notified  by  publication  of 
its  institution  in  the  manner  prescribed  by  statute,  whether  or 
not  the  affidavit  in  support  of  the  petition,  to  the  effect  that  the 
defendant  had  absconded  and  had  concealed  herself  and  her 
whereabouts  was  unknown,  were  true  or  false;  and  the  Judgment 
rendered  in  pursuance  of  said  publication  is  not  void,  and  cannot 
be  set  aside  in  a  collateral  proceeding.  [Per  WOODSON,  J., 
dissenting.]     lb. 

13.  :  :  Order  of  Publication:  Judgment  Only  Void- 
able. An  order  of  publication,  made  upon  an  affidavit  sufficient 
under  the  statute  authorizing  it  and  published  in  the  manner 
prescribed  by  the  statute,  though  that  affidavit  be  false,  is  not 
void,  but  legal  process,  and  valid  for  the  purpose  of  bringing 
defendant  into  court,  whether  or  not  she  has  any  knowledge 
of  it;  and  a  judgment  rendered  in  pursuance  of  said  construct- 
ive notice  is  not  void,  but  only  voidable,  and  cannot  be  set  aside 
for  fraud  aliunde  the  record.  [Per  WOODSON,  J.,  dissenting.] 
lb. 

14.   :    Setting   Aside    Decree   by    Equity.       The   Legislature 

enacted  sections  13  and  14,  chapter  65,  page  666,  R.  S.  1855. 
entitled  "Divorce  and  Alimony,"  now  Sees.  2380  and  2381,  R.  S. 
1909,  declaring  that  "no  petition  for  review  of  any  Judgment 
for  divorce  shall  be  allowed,  any  law  or  statute  notwithstand- 
ing," and  that  "no  final  Judgment"  for  divorce  "shall  be  re- 
viewed, annulled  or  modified,  in  the  Supreme  or  any  other  court, 
by  appeal  or  writ  of  error,  unless  such  appeal  shall  have  been 
granted  during  the  term  ...  or  such  writ  shall  have  Issued 
within  sixty  days  after  the  Judgment  was  rendered,"  for  the 
purpose  of  correcting  the  wrong  wrought  by  the  decialon  in 
Smith  V.  Smith,  20  Mo.  166,  in  which  it  was  held  that  sections 
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1,  2,  3  and  4,  article  6,  chapter  137,  page  851,  Revised  Statutes 
1845,  entitled  "Practice  In  Chancery,"  made  possible  a  reyiew 
of  a  Judgment  in  a  divorce  case  by  a  motion  or  petition  for 
review  filed  therein  after  the  adjournment  of  the  term.  The 
evident  purpose  of  those  two  ^^tions  was  to  forever  preclude 
the  setting  aside  of  a  decree  for  divorce,  rendered  by  the  circuit, 
court,  after  Jurisdiction  had  been  acquired  in  the  manner  pre- 
scribed by  statute,  whether  obtained  by  false  allegations  and 
testimony  as  to  the  residence  of  plaintiff  or  a  false  affidavit  as  to 
defendant's  residence,  or  any  other  fraud  dehors  the  face  of  the 
record,  unless  defendant  moved  to  have  it  reviewed  either  dur- 
ing the  term  or  within  sixty  days  after  it  was  rendered.  The 
said  section  2381  excludes  any  suit  in  equity  to  set  aside  a 
divorce  decree  obtained  by  fraud  except  fraud  on  the  face  of 
the  record.  Such  a  suit  in  ^quity,  where  the  court  has  obtained 
Jurisdiction  in  the  manner  prescribed  by  statute,  is  clearly  a 
"petition  for  review,"  and  to  allow  it  would  be  to  write  an  excep- 
tion into  the  statute  which  the  Legislature  clearly  never 
intended  to  make,  its  intention  being  to  prohibit  courts  from 
entertaining  petitions  for  review  based  on  any  ground  after  the 
lapse  of  the  term  at  which  the  decree  was  rendered,  unless  an 
appeal  is  taken  during  the  term  or  within  sixty  days  after  Judg- 
ment, except  that  a  court  of  equity  may  at  any  time  set  aside 
a  decree  where  the  record  on  its  face  shows  the  court  had  no 
Jurisdiction  over  the  case.  [Per  WOODSON,  J.,  dissenting.] 
lb. 

DOWER. 

1.  Admeasurennent:  Personalty:  Child's  Part.  The  statutory 
provisions  for  the  admeasurement  of  dower  (Sec.  367,  et  aeq., 
R.  S.  1909),  do  not  apply  to  personalty;  and  the  child's  part 
in  the  personalty  given  by  Sec.  349,  R.  S.  1909,  to  tae  wife, 
is  not  dower  in  the  true  sense  of  the  term.  The  wife  under 
that  section  is  not  a  dowress,  but  a  distributee.  A  suit  in 
the  probate  court  to  obtain  an  order  directing  the  administrator 
to  turn  over  to  plain tifP,  as  the  widow  of  decedent,  a  child's 
part  in  the  net  estate,  is  not  a  suit  for  the  admeasurement  of 
dower.     Howard  v.  Strode,  210. 


2.  :    Child's  Part:   Trial  by  Jury.       The  plaintiff  claiming 

to  be  the  widow  of  decedent,  is  not  entitled  to  a  trial  by 
Jury,  either  in  the  probate  court  or  after  appeal  in  the  cir- 
cuit court,  of  her  motion  asking  that  a  child's  part  of  the  net 
proceeds  of  the  estate  be  paid  over  to  her  upon  final  settle- 
ment A  right  to  a  Jury  trial  to  establish  her  claim  to  be 
adjudged  the  wife  of  decedent  and  therefore  to  be  considered, 
a  distributee,  did  not  exist  at  common  law,  nor  by  statute 
prior  to  the  adoption  of  the  Constitution  of  1875,  nor  was  it 
given  by  that  Constitution.  All  controversies  growing  out  of 
final  settlements  in  the  probate  court,  and  concerning  the 
widow's  rights  to  the  personalty,  are  to  be  tried  by  the  court 
without  a  Jury.    lb. 

EASEBIENT. 

Of  Abutting  Proprietor  In  Street.  An  abutting  proprietor  has  an 
easement  of  access  in  the  street  which  is  as  much  property 
a9  the  land  to  which  it  pertains.    Press  v.  Penny,  98. 
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1.  Res  Adjudfcata:  Illegal  Deed  of  Trust.  A  Judgment  in  eject- 
ment, after  foreclosure  under  an  Illegal  deed  of  trust,  whlcb, 
with  the  consequent  sale,  is  attacked  by  the  equitable  suit 
to  set  aside,  is  not  res  adjudioata  where  no  equitable  de- 
fense was  pleaded.     Thompson  y.  Lindsay*  53. 

2.  Common  Source  of  Title:  Doubtful  Description  In  Prior  Deeds. 

If  both  plaintiff  and  defendant  in  ejectment  claim  through  a 
common  source  of  title,  uncertainties  in  the  description  of 
land  in  prior  deeds,  such  as  whether  the  sign  "  after  41  in 
the  description  of  "North  41"  east  88  poles"  was  really  • 
and  therefore  meant  degrees  instead  of  seconds,  are  out  of 
the  case  and  immaterial.     Howell  y.  Sherwood,  513. 


8.  :  Alleged  In  Answer:  Es^blished  by  Proof:  Not  Theory 

at  Trial.  Where  a  defendant's  answer  averred  a  common 
source  of  title,  and  a  common  source  is  asserted  in  his  brief 
on  appeal,  and  the  proof  at  the  trial  showed  a  common 
source,  it  will  be  held  on  appeal  that  there  was  a  common 
source,  and  uncertainties  in  descriptions  in  prior  deeds  will 
not  be  considered. 

EeU,  by  GRAVES,  J.,  dissenting,  that  no  common  source  of 
title  was  admitted  by  the  answer,  and  the  case  was  not 
tried  upon  that  theory,  but  was  tried  by  plaintiffs  upon  the 
theory  that  they  must  show  an  unbroken  good  title  from 
the  Government  to  themselves,  and  being  tried  upon  that 
theory  the  case  should  be  disposed  of  on  apx>eal  upon  the 
same  theory.    lb. 

4.  :        Uncertainties       in       Prior       Deed:        Outstanding 

Title:  Defective  Deed:  Equitable  Title.  Where  there  is  an 
agreement  on  the  common  source  of  title,  or  both  parties 
admit  or  assume  a  common  source,  or  the  evidence  shows  one, 
then  (subject  to  exceptions  not  within  the  facts  of  this  case) 
the  doctrine  that  a  plaintiff  in  an  ejectment  must  recover  upon 
the  strength  of  his  own  title  from  the  Government  down  is 
departed  from  and  he  nepd  not  go  back  of  the  common  source 
to  establish  his  case.  In  such  event  irregularities  in  convey- 
ances anterior  to  the  common  source  are  common  to  both 
litigants  and  affect  the  common  stem  of  the  title  and  are 
therefore  immaterial.  In  such  case  the  question  is  whether 
he  has  a  better  title  than  defendant  beginning  with  the  common 
source  and  coming  down  to  the  time  of  the  suit.  And  a  chain 
of  title  prior  to  the  common  source,  read  into  the  record  by 
defendant,  did  not  affect  the  issues  as  between  him  and  defend- 
ant as  to  the  right  to  possession. 

Held,  by  GRAVES,  J.,  dissenting,  that  plaintiffs  did  not  rely 
upon  a  common  source,  but  undertook  to  trace  an  unbroken 
chain  of  title  from  the  Government  to  themselves,  and  one 
of  the  deeds  in  their  chain  contained  no  words  of  convey- 
ance and  hence  showed  on  its  face  an  outstanding  legal  title 
against  themselves,  and  as  in  ejectment  where  reliance  is 
made  upon  the  paper  title  alone  plaintiffs  can  recover  only 
upon  a  showing  of  a  perfect  legal  title,  each  deed  in  the 
chain  must  operate  to  convey  the  legal  title,  and  an  instru- 
ment having  no  operative  words  conveying  the  land  cannot 
be  admitted  on  the  theory  that  it  operated  to  convey  the 
equitable  title. 
Held,  also,  that  an  instrument  which  does  not  purport  to 
"grant,  bargain  and  sell,"  or  contain  any  other  words 
granting  or  conveying  the  property,  does  not  convey  the 
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title.    The  habendnm,  though  containing  apt  words,  cannot 
have  any  effect  upon  an  estate  which  is  not  granted.    lb. 

5.  Good  Faith  of  Purchasers.  An  ejectment  suit  tarns  on  the 
cold  legal  title  on  the  application  of  cold  law,  and  questions 
as  to  the  good  faith  of  purchasers  under  certain  conyeyances 
in  the  chain  of  title  are  not  for  consideration.    lb. 

6.  Limitations:  Thirty-year  Statute:  Paying  Taxes.  The  ejects 
ment  suit  of  a  plaintiff  who  paid  taxes  for  one  year  within  the 
thirty-year  period,  while  in  possession,  is  not  barred  by  the 
thirty-year  Statute  of  Limitations.    lb. 

7.  Verdict:    No   description    of    Land    or   Award    of   Possession. 

A  yerdict  in  ejectment  reading:  "We  the  jury  find  the  !&• 
sues  in  fayor  of  plaintiffs,  and  we  assess  plaintiffs'  dam- 
ages at  the  sum  of  seventy-five  dollars  and  we  further  find 
the  reasonable  rental  value  of  the  premises  to  be  one  dol- 
lar per  month  until  possession  is  given"  is  suflOLdent  and 
will  authorize  a  Judgment  for  possession  of  the  premises  de- 
scribed in  the  petition,  wbere  there  is  no  dispute  as  to  such 
description.  [Distinguishing  Franklin  v.  Hajoies,  139  Mo.  811; 
Brummell  y.  Harris,  148  Mo.  430,  and  Benne  y.  Miller,  149  Mo. 
228.] 

Held,  by  GRAVES,  J.,  dissenting,  that  the  verdict  should  find 
that  plaintiffs  are  entitled  to  a  particular  tract  of  land, 
describing  it,  and  unless  it  does  so  it  will  not  support  a 
Judgment  for  possession.    lb. 

8.  !  Judgment:  Must  Include  Possession.  In  ejectment 
the  Judgment  should  include  recovery  of  the  premises,  des- 
cribing  them,  and  an  award  of  a  writ  of  possession.  Other- 
wise, it  is  not  responsive  to  the  pleadings  and  a  proper  verdict. 
A  recital  therein  llmitiDg  plaintifTs  recovery  to  the  damages 
and  monthly  rents  and  profits  assessed  by  the  Jury,  Is  not  suf- 
ficient 

Held,  by  GRAVES,  J.,  dissenting,  that  the  court  cannot  make 
a  yerdict  for  the  Jury,  and  one  which  does  not  authorize 
a  recovery  of  the  premises  will  not  sustain  a  Judgment  lb. 

9.  :    Substituted    Parties.     The   entry   of   a   Judgment   in 

ejectment  In  favor  of  the  original  plaintiffs  instead  of  In 
favor  of  the  substituted  plaintiffs  who,  in  accordance  with 
the  order  of  the  court,  have  been  substituted  as  parties,  is  an 
informality,  which  under  the  broad  powers  of  the  statutes  (Sees. 
1851,  2119  and  2120,  R  S.  1899)  may  be  corrected  as  of  course, 
either  in  the  trial  court  or  appellate  court.     lb. 

10.  :  Correction  In  Appellate  Court    In  suits  involving  titles 

to  lands,  a  Judgment  amenable  to  correction  In  either  the 
trial  or  the  appellate  court  should  be  corrected  in  the  trial 
court  in  order  that  the  records  of  the  trial  court  as  to  final 
Judgments  may  be  complete  and  that  writs  of  ouster  may 
issue  therefrom.     lb. 

ELECTION  OP  COUNTS  IN  INDICTMENT.     See  Practice. 

242  Sup.— 49 
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1.  County  Bonds:  Notice  of  Election:  Copy  of  Order.  A  copy 
of  the  order  of  the  county  court  ordering  an  election  to  author- 
ize the  issuance  of  bonds  to  build  a  courthouse,  the  order  itself 
embracing  all  the  recitals  required  to  be  inserted  in  the  notice 
and  being  verified  by  the  signature  of  the  presiding  judge  and 
the  certificate  and  signature  of  the  county  clerk,  and  published 
in  that  form,  is  a  sufficient  notice  of  the-  election.  State  ex 
reL  Y.  Gordon,  616. 

2.  :  :    Designation  of  Polling   Places.     A  notice  of 

a  county  election  to  authorize  the  issuance  of  bonds  is  not  in- 
sufficient or  inyalid  because  it  fails  to  designate  the  polling 
places  in  the  county  where  said  special  election  is  to  be  held. 
The  statute  requires  such  an  election  to  be  "held  and  con- 
ducted in  the  same  manner  ...  in  all  respects  the  same  as 
in  elections  for  State  and  county  officers,  as  far  as  the  law  in 
relation  thereto  are  applicable,"  and  the  general  statutes  do 
not  require  that  notice  shall  be  given  of  the  places  where 
elections  are  to  be  held.  All  persons  are  required  to  take 
notice  of  public  statutes  and  the  voters  of  the  county  are 
compelled  to  know  that  the  election  to  vote  courthouse 
bonds  will  be  conducted  in  the  same  manner  and  at  the  same 
places  as  genera]  elections  have  hitherto  been  conducted  in  the 
county.  [Distinguishing  Martin  v.  Bennett,  130  Mo.  Appw  237.] 
lb. 

EQUITY. 

L  Setting  Aside  Deeds  of  Trust:  Restitution  and  Rents.  Where 
a  cause  is  in  equity  and  there  is  a  prayer  for  general  relief 
Uie  chancellor  should  give  rounded  and  perfect  reliet  although 
that  relief  may  embrace  matters  cognizable  at  law.  Where 
the  suit  is  to  set  aside  an  illegal  deed  of  trust  and  a  con- 
sequent illegal  sale,  under  which  defendant  with  full  notice 
got  possession,  the  decree  awarding  plaintiff  possession  and 
rents  will  not  be  disturbed.    Thompson  v.  Lindsay,  63. 

2.  :   interest.    Where  plaintiff,  who  lost  possession  of  the 

real  estate  by  reason  of  a  foreclosure  sale  of  an  illegal  deed 
of  trust,  was  yet  nevertheless  indebted  under  his  contract  of 
purchase  for  a  part  of  the  purchase  price,  made  no  tender  that 
would  stop  the  running  of  interest,  he  should  pay  interest 
according  to  the  contract  as  the  price  of  his  decree.    lb. 

8.  Trust:  Resignation  of  Trustee:  Collateral  Attack.  A  court 
of  equity  has  Jurisdiction  to  appoint  a  trustee  in  case  of  a 
vacancy  caused  by  the  resignation  of  a  prior  one,  to  take  title 
to  the  property  and  administer  the  trust;  and  its  action  in  that 
behalf  cannot  be  attacked  collaterally,  but  must  stand  until 
reversed  or  overruled  in  the  proper  tribunal  Bredell  v.  West- 
minster College,  817. 

4.  :  :  Judgment:  Aided  by  Deed.    Where  the  owner 

of  property  conveyed  it  to  a  trustee  (a  corporation  raised  up 
for  that  purpose)  upon  two  subsequents  conditions,  namely, 
(1)  that  Uie  trustee  should  permit  the  trustees  of  Westminster 
.  College  to  use,  occupy  and  control  the  property  for  the  educa- 
tional purposes  of  the  college  and  not  otherwise  and  (2) 
that  the  property  should  not  be  sold  except  the  sale  be  ordered 
by  the  circuit  court  and  the  proceeds  reinvested  upon  like 
conditions,  with  rights  of  reentry  by  the  grantor  and  his  heirs 
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upon  breach  of  the  conditions,  a  resignation  by  the  trustee  and 
the  appointment  of  another  by  the  court  was  but  the  transfec^nce 
of  tho  title  from  the  one  trustee  to  the  other;  and  the  con- 
veyance of  the  propery  by  the  former  trustee  to  the  appointee 
in  pursuance  to  the  decree  of  the  court,  did  not  constitute  a 
sale  or  an  incumbrance,  and  said  conveyance  was  unnecessary, 
since  the  appointment  of  the  trustee  transferred  the  title  and 
there  was  no  change  in  the  uses  to  which  the  property  could 
be  put    lb. 


5.  :  Forfeiture:  Estoppel.  In  case  of  a  breach  of  a  con- 
dition subsequent  inserted  in  a  conveyance  of  property  for 
educational  purposes  the  title  does  not  ipso  facto  revert  to  the 
grantor,  but  remains  in  the  grantee  until  by  re-entry  or  some 
act  equivalent  thereto  the  grantor  asserts  his  rights  arising 
from  the  forfeiture;  and  no  such  forfeiture  will  be  declared 
unless  the  grantor  brings  an  action  within  reasonable  time. 
Where  the  property  was  conveyed  to  a  trustee  to  be  held  for 
the  educational  purposes  of  a  college  and  was  not  to  be  sold, 
and  the  trustee  conveyed  it  to  the  college,  and  the  college 
building  was  burned,  and  the  grantor,  knowing  that  fact,  waited 
for  fifteen  months  before  bringing  his  suit,  while  the  college 
erected  another  building  at  a  cost  of  $76,000,  soliciting  and 
receiving  donations  for  the  purpose,  in  the  belief  that  it  was 
the  owner  of  the  property,  the  grantor's  suit  in  ejectment  and 
to  have  a  forfeiture  declared  was  barred  by  estoppel.    lb. 

ESTOPPEL. 

1.  Suit  on  Judgment:  Revivor:  Release  by  Assignee.  The  as- 
signee of  a  judgment,  which  has  been  revived,  and  which  is 
used  as  the  basis  of  a  suit  by  the  assignee  and  introduced  in 
evidence  by  him,  cannot  be  heard  to  complain  (1)  that  the 
memorandum  of  a  release  of  one  of  the  Judgment  debtors  on 
the  margin  of  the  record  signed  by  the  clerk  is  mere  hearsay, 
nor  (2)  that  the  release  by  himself  as  assignee  of  other  Judgment 
debtors  was  on  the  margin  of  the  revived  judgment,  and  not  on 
the  margin  of  the  original  Judgment,  nor  (3)  that  the  judgment 
of  revivor  was  Invalid  because  at  the  suit  of  himself  as  assignee. 
Schneider  v.  Maney,  86. 

2.  Not  Pleaded.  Estoppel  to  be  available  usually  must  be  pleaded. 
Thompson  v.  Lindsay,  53. 

3.  Change  In  Situation.  The  facts  relied  on  by  the  party  as  con- 
stituting estoppel,  as  a  general  rule,  must  have  caused  him  to 
change  his  situation  or  in  some  way  to  suffer  detriment  or 
loss  by  reason  of  such  reliance.  One  who  voluntarily  takes  the 
wrong  road  and  travels  it  to  the  end  cannot  urge  that  his  ad- 
versary is  estopped  to  claim  his  legal  rights.    lb. 

4.  Constitutional  Statute:  Fees  and  Compensation:  Estoppel: 
Accepting  Office  and  Collecting  Fees  Prescribed  by  Statute: 
Excess.  A  probate  Judge  who  accepts  an  office  under  an  exist- 
ing statute  requiring  that  the  excess  of  the  fees  collected  by 
him  shall  be  paid  into  the  public  treasury  and  who  assumes  to 
act  under  the  law  in  collecting  fees,  is  estopped  to  dispute  the 
validity  of  that  part  of  the  same  law  which  requires  him  to  pay 
the  excess  Into  the  county  treasury.  He  cannot  treat  as  valid 
that  part  of  the  law  under  which  the  money  was  collected  and 
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dispute  the  validity  of  that  part  of  the  same  law  which  prescribes 

how  the  fees  collected  shall  be  disbursed. 

£[eld,  by  WOODSON,  J.,  dissenting,  (1)  that  the  right  of  the 
probate  judge  to  fees  was  created  by  one  law,  and  the  pro- 
vision requiring  him  to  pay  into  the  county  treasury  the 
excess  of  fees  above  an  ascertainable  amount  was  a  subse- 
quent enactment,  and  the  two  are  separable,  and  when  a 
legal  right  is  created  by  a  valid  law  that  right  cannot  be 
taken  away  by  an  unconstitutional  act;  (2)  that  the  rule  of 
estoppel  applies  only  when  the  act  is  void  in  toto,  in 
which  case  the  ofiScer  must  repudiate  it  in  toto,  and  can- 
not be  heard  to  claim  the  benefits  of  the  void  act  while 
refusing  to  submit  to  the  burdens  imposed  by  it;  (3)  there 
was  no  agreement  by  respondent  to  pay  over  the  excess  of 
fees  imposed  hy  the  void  act,  and  no  such  agreement  can 
be  implied  from  his  acceptance  of  the  office  and  the  filing 
of  his  bond;  and  (4)  the  invalid  part  of  section  10695  can 
be  separated  from  the  rest  and  be  held  to  be  void,  and  the 
balance  relating  to  the  fees  which  the  probate  judge  may 
collect  for  his  services  be  sustained.  State  ex  rel.  v.  ImeL 
293. 

5.  Condition:  Forfeiture.  In  case  of  a  breach  of  a  condition  sub- 
sequent inserted  in  a  conveyance  of  property  for  educational 
purposes  the  title  does  not  ipso  facto  revert  to  the  grantor,  but 
remains  in  the  grantee  until  by  reentry  or  some  act  equivalent 
thereto  the  grantor  asserts  his  rights  arising  from  the  forfeiture; 
and  no  such  forfeiture  will  be  declared  unless  the  grantor  brings 
an  action  within  reasonable  time.  Where  the  property  was  con- 
veyed to  a  trustee  to  be  held  for  the  educational  purposes  of  a 
college  and  was  not  to  be  sold,  and  the  trustee  conveyed  it  to 
the  college,  and  the  college  building  was  burned,  and  the  grantor, 
knowing  that  fact,  waited  for  fifteen  months  before  bringing 
his  suit,  while  the  college  erected  another  building  at  a  cost  of 
176,000,  soliciting  and  receiving  donations  for  the  purpose,  in 
the  belief  that  it  was  the  owner  of  the  property,  the  grantor's 
suit  in  ejectment  and  to  have  a  forfeiture  declared  was  barred 
by  estoppel.    Bredell  v.  Westminster  College,  317. 

BVIDENCB. 

1.  Judgment:  Release  of  Part:  Amount  Duo  Not  Shown:  Burden. 
Where  the  assignee  of  three  judgments  on  an  administrator's 
bond  against  its  principal  and  six  sureties,  sues  one  of  the  sure- 
ties on  the  judgments,  and  offers  the  judgments  in  evidence, 
showing  an  entry  on  the  margin  releasing  five  of  the  sureties, 
it  is  his  duty  to  make  known  how  much  is  due  and  unpaid  on 
the  judgments.  That  burden  rests  upon  him  because  the  proof 
of  payment  is  peculiarly  within  his  knowledge  and  control,  and 
where  that  is  the  fact  there  is  an  exception  to  the  usual  rule 
concerning  the  burden  of  proof.  Unless  he  shows  the  amount 
that  has  been  paid,  he  is  not  entitled  to  any  judgment.  Schnei- 
der V.  Maney,  36. 

2.  Proof:   Facts  Peculiarly  In  Knowledge  of  Defendant.     Slight 

circumstances  are  sufficient  to  establish  a  fact  where  the  de- 
fendant is  peculiarly  possessed  with  power  to  disprove  it  and 
fails  to  adduce  such  evidence.    Davenport  v.  Electric  Co.,  111. 

3.  Witness:  Child:  Understanding  Obligations  of  Oath:  Voir 
Dire.     After  plaintiff,  between  ten  and  eleven  years  old,  had 
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begun  bis  testimony,  and  when  it  appeared  t}iat  he  did  not 
remember  his  birthday,  his  father  was  called  to  fix  that  date. 
When  the  plaintiff  resumed  the  stand  the  defendant  wished  to 
examine  him  as  to  his  understanding  of  the  obligation  of  an 
oath.  The  court  refused  to  allow  such  questions  at  the  time, 
but  indicated  that  they  might  be  asked  later.  Held^  that,  since 
nothing  had  transpired  which  tended  to  show  that  the  plaintiff 
lacked  knowledge  of  the  obligations  of  an  oath,  the  trial  court's 
refusal  was  not  error.    lb. 


^  4.  :  :  Over  Five  Yeara  of  Age  and  Under  Nine: 

Voir  Dire.  Children  ranging  from  five  to  nine  years  may  be 
admitted  as  witnesses  if  it  appears  upon  their  preliminary 
examinations  that  they  have  sufficient  intelligence  to  under- 
stand the  questions  put  to  them  and  are  not  otherwise  incom- 
petent Correct  practice  demands  that  this  preliminary  ex- 
amination be  held  before  the  witness  is  sworn  and  admitted 
to  testify.    lb. 

5.  Remarks  of  Testator:  Undue  Influence.  The  testator's  re- 
marks, made  at  various  times  not  contemporaueous  with  the 
making  of  the  will,  that  the  reason  he  did  not  give  anything  to 
his  other  children  was  to  keep  down  dissensions  in  his  family, 
were  evidentiary  only  of  the  testator's  state  of  mind,  not  of 
the  truth  of  the  things  stated;  and  such  remarks  cannot  be 
taken  as  proof  of  undue  influence.    Hayes  v.  Hayes,  155. 

6.  Negligence:  Presumption  of  Due  Care:  Defenses:  Contributory 
Negligence.  The  presumption  of  due  care  always  obtains  in 
favor  of  a  plaintiff  in  an  action  for  damages  for  injuries  caused 
by  the  alleged  negligence  of  another.  Contributory  negligence 
is  a  matter  of  defense,  and  the  plaintiff  need  neither  allege  nor 
prove  that  he  was  without  fault.  Whenever  this  defense  is 
made  he  is  entitled  to  have  it  submitted  to  the  jury,  unless, 
by  his  own  admission,  or  by  other  evidence  upon  which  he 
depends  to  fix  the  liability  of  the  defendant,  it  is  conclusively 
shown  that  facts  exist  that  are  inconsistent  with  the' presump- 
tion of  due  care.    lb. 

Held,  by  GRAVES.  P.  J.,  with  whom  a  majority  concur,  that 
the  presumption  of  due  care  is  a  presumption  of  fact — 
one  which  takes  flight  upon  the  appearance  of  the  facts 
themselves — and  since  in  this  case  there  was  an  eyewit- 
ness to  the  accident  who  testified,  there  should  not  be 
added  in  the  scale  a  presumption  of  fact  which  has  been  dis- 
placed by  proof.    Tetwller  v.  Railroad,  178. 

7.  :  Contributory:  Evidence.  FeW,  that  the  evidence  in 
this  case  Justifies  the  submission  to  the  Jury  of  the  question  of 
contributory  negligence.    lb. 

8.  Incomplete  Record:  Constructive  Notice.  Where  the  decree  of 
the  foreign  court  of  general  Jurisdiction  states  in  effect  that  legal 
service  was  had  by  publication,  a  prima  facie  case  of  due  and 
legal  service  is  made  out,  authorizing  the  introduction  of  the 
decree  as  evidence  establishing  the  fact  that  the  plaintiff  therein 
had  been  granted  a  divorce  and  that  the  marital  relation  had 
been  dissolved,  and  establishing  his  status  as  a  witness.  How- 
ard V.  Strode,  210. 

9.  Competency  of  Husband  to  Testify:  Deposition  Taken  Before 
Decree.    A  husband  who  has  been  divorced  from  his  wife  is 
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thereafter  .competent  to  testify  that  the  claimant  to  a  child's 
share  in  the  estate  of  a  deceased  third  party  was  married  to  the 
witness  on  a  certain  date;  and  a  deposition  of  said  husband,  in 
which  he  so  testifies,  taken  prior  to  the  divorce  decree,  but  not 
offered  in  evidence  until  after  the  decree  was  rendered,  is  com- 
petent. The  competency  of  a  deposition  is  to  be  determined  by 
the  status  of  the  witness  at  the  time  the  deposition  is  offered 
in  evidence.  If  the  witness  would  himself  be  competent  to  tes- 
tify, then  his  deposition,  whatever  may  have  been  his  marital 
status  at  the  time  it  was  taken,  Is  competent.  The  competency 
of  a  husband  or  wife  as  a  witness  depends  upon  whether  th^ 
marriage  relation  exists  at  the  time  of  the  trial  (except  as  to 
confidential  relations).    Howard  v.  Strode,  210. 

10.  Entries  In  Books:  Whereabouts  of  Entrant.  Entries  in  order 
books  of  a  wholesale  establishment  made  by  a  person  in  the 
ordinary  course  of  his  business  are,  in  case  of  his  death,  ad- 
missible for  the  purpose  of  showing  where  such  person  was  at 
the  date  which  such  entries  bear — in  this  case  as  showing  that 
Laclede  J.  Howard,  deceased,  in  whose  handwriting  the  orders, 
for  goods,  bearing  date  of  January  15,  1883,  were  made  in  his 
company's  ibook,  in  their  regular  order,  was  not  the  ''Henry 
Howard"  to  whom  claimant  was  married  at  Decatur,  Illinois,  on 
that  date.  And  entries  in  the  company  books  of  the.  proceedings 
of  the  stockholders  and  board  of  directors  at  meetings  held  on 
January  16th  made  by  said  deceased  president  and  secretary,  are 
competent,  as  the  best  evidence  obtainable,  after  all  the  other 
stockholders  and  directors  there  present  are  dead.    lb. 

11.  Cross-Exami nation:  Scope.  The  largest  possible  scope  should 
be  given  to  cross-examination,  left  chiefly  to  the  discretion  of 
the  trial  court,  and  the  Supreme  Court  cannot  say  that  such  dis- 
cretion has  been  abused  when  there  is  nothing  in  the  record  to 
show  that  the  witness's  answers  would  have  impeached  him  or 
benefited  the  defendant    State  v.  Bobhitt,  273. 

12. :    :    :    Impeaching    Witness:    Threats. 

Where  a  State's  witness  has  already  been  thoroughly  discredited, 
the  Supreme  Court  will  refuse  to  reverse  the  case  because  the 
trial  court  would  not  permit  an  attempt  on  cross-examination  to 
show  that  his  statement  to  the  prosecuting  attorney  had  been 
obtained  by  means  of  threats.    lb. 

13.  Conspiracy:  Statements  of  Conspirators  after  Termination. 
Cross-examination  of  one  conspirator  concerning  his  actions  in 
taking  a  co-conspirator  home  the  next  morning  after  the  com- 
mission of  the  crime,  did  not  violate  the  rule  excluding  state- 
ments in  reference  to  the  transaction  made  by  a  conspirator 
after  the  termination  of  the  conspiracy.    lb. 

14.  Preponderance  of  Evidence:  Not  Matter  for  Appellate  Court. 
However  the  evidence  may  preponderate  in  favor  of  appellant, 
if  there  was  substantial  evidence  to  prove  the  crime  charged, 
the  appellate  court  will  not  determine  its  weight  or  reverse  tiie 
verdict.    State  v.  Gaultney,  388. 

15.  Gambling  Device:  Keeping  and  Setting  up.  Where  the  charge 
in  the  indictment  is  for  keeping,  as  well  as  for  setting  up, 
gambling  devices,  which  necessarily  implies  a  lapse  of  time  in 
the  commission  of  the  crime,  so  as  to  make  it  a  continuing 
offense,  any  fftcts  and  circumstances  connected  with  the  place 
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where  the  gambling  device  is  kept  during  such  time,  tending  to 
prove  the  charge,  or  concerning  the  conduct  of  the  defendant  in 
the  management  of  the  device,  or  any  other  gambling  device  in 
the  same  room  or  place  and  conducted  as  a  part  of  the  same  plan 
or  scheme,  should  be  admitted  in  evidence.  State  v.  Jackson, 
410. 

16.  Judicial  Notice:  Clouds.  The  Supreme  Ck>Qrt  cannot  take 
Judicial  notice  of  the  presence  of  clouds  in  the  sky  at  a  given 
time.    State  v.  Howard,  432. 

17.  Discrepancies  for  the  Jury's  Cofislderatlon.  Where  a  witness  . 
testifies  in  a  prosecution  for  burglary  with  explosives  that  he 
saw  the  defendant,  at  3:16  a.  m.,  run  through  an  alley  behind 
the  building  in  which  the  explosion  had  just  occurred,  a  dis- 
crepancy between  the  memory  of  the  witness  and  the  almanao 
as  to  the  exact  position  of  the  moon  at  that  time  was  for  the 
consideration  of  the  jury  in  determining  the  credit  to  be  given 
the  witness's  testimony.    lb. 

18.  SufHcleney:  Burglary  with  Explosives.  Evidence  in  a  proseco- 
tion  for  burglary  with  explosives  held  sufficient  to  support  the 
verdict.    lb. 

19.  Sufficiency:  Burglary  with  Explosives:  Conduct  of  Defendant 
When  Arrested.  The  evidence  in  this  prosecution  for  burglary 
with  explosives  held  sufficient  to  take  the  case  to  the  jury.  In 
arriving  at  this  conclusion  the  court  considers  the  conduct  of 
defendant  when  arrested,  his  anxiety  and  agitation  and  his  re- 
mark that  he  had  "made  a  fool  of  himself."  State  v.  Stevens, 
439. 

20.  Feigning  Insanity.  Like  flight,  the  feigning  of  a  state  of  mind 
(insanity)  which  in  itself,  if  genuine,  would  constitute  a  defense 
to  the  charge,  or  at  least  a  bar  to  the  trial,  is  indicative  of  a 
disposition  to  evade  justice  and  tends  to  prove  guilt.    lb. 

21.  Rape.  Testimony  as  to  sending  for  the  doctor  to  examine  the 
little  girl  after  her  condition  was  made  known  to  her  mother; 
as  to  the  appearance  and  condition  of  prosecutrix  after  the  al- 
leged offense:  as  to  what  she  said  to  defendant  when  he  came 
into  the  house  where  she  was  alone;  as  to  what  defendant  said 
to  neighbors  the  same  day;  as  to  the  competency  of  the  doctor 
to  describe  the  condition  of  prosecutrix  when  he  made  the 
examination  after  the  alleged  assault,  was  clearly  admissible. 
State  V.  Stackhouse,  444. 


:    Sufficiency.     Defendant,  a  vender  of  soaps,  at  ten 

o'clock  on  the  last  day  of  June,  entered  the  house  where  the  ten- 
year-old  prosecutrix  was  alone.  She  testified  that  he  laid  her 
on  a  bed  and  assaulted  her,  but  could  not  describe  clearly  what* 
he  did  to  her,  but  said  he  placed  his  private  parts  between  her 
legs.  She  made  no  outcry,  but  when  a  young  neighbor  at  work 
in  the  field,  whose  sister  becoming  suspicious  had  sent  for  him 
to  investigate,  arrived  at  the  house,  the  defendant  came  out,  got 
in  his  buggy  and  drove  away,  and  she  handed  to  the  neighbor 
a  dipper  to  get  a  drink,  but  he  noticed  nothing  unusual  in  her 
.appearance.  A  few  minutes  later  her  mothw  returned  and 
found  her  lying  on  a  couch  crying.  She  told  her  mother  of  the 
assault,  and  her  mother  washed  her  and  found  her  genital 
organs  sore  and  swollen.    A  physician.  Immediately  called,  tes- 
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tlfled  that  he  f6und  the  child  In  a  nenrons  condition  and  the 
inner  lip  of  the  vagina  denuded  of  skin,  "the  skin  rubbed  off;" 
that  the  abrasion  was  within  the  vagina  ''and  about  a  half  an 
inch  from  the  external  part,"  but  that  "the  hymen  was  not  rap- 
tured;" and  that  blood  oozed  from  the  abrasion.  When  defend- 
ant was  apprehended  he  gave  a  false  and  assumed  name.  Held^ 
that  the  testimony  authorized  a  verdict  either  for  actual  rape  or 
an  assault  with  intent  to  rape,  and  the  court  having  given  proper 
instructions  upon  both  offenses,  a  verdict  for  rape  is  approved. 
State  V.  Stackhouse,  444. 

23.  Rape:  Prior  Testimony  of  Other  Acts  Subsequent  to  Elected 
Act:  Identity.  The  prosecuting  attorney,  in  a  rape  case,  cannot 
be  required  to  elect  upon  which  of  distinct  acts  of  sexual  inter- 
course the  State  will  stand  until  he  can  do  so  intelligently,  and 
usually  the  proper  time  is  at  the  close  of  the  State's  case;  cuid 
the  admission  of  testimony  of  acts  committed  subsequently  to 
the  one  the  State .  elects  to  stand  upon,  admitted  prior  to  an 
election  timely  made,  is  not  error.  Then  the  only  thing  the  trial 
court  can  do  is  to  withdraw  the  testimony  of  the  subsequent 
acts  from  the  Jury,  but  it  is  not  held  that  such  withdrawal  is 
necessary.  Besides,  the  competency  of  the  testimony  as  to  the 
subsequent  acts  as  tending  to  establish  the  identity  of  the  de- 
fendant, while  discussed,  is  not  decided,  since  not  squarely 
raised.    State  v.  Hurley,  452. 

24.  Circumstantial:  Must  be  Consistent.  Circumstantial  evidence 
must  be  consistent  with  the  guilt  of  the  accused  and  Inoon- 
sistent  with  any  reasonable  theory  of  his  innocence.  State  v. 
Dipley,  461. 

25.   :    :    Conjecture:    Accomplice.     A    conviction    of 

criminal  participation  in  a  homicide  cannot  be  based  on  a  mere 
conjecture  that  the  accused  so  placed  deceased  at  the  dining 
table  as  to  enable  the  principal  to  there  kill  him  without  peril 
to  himself,  there  being  no  other  fact  upon  which  to  base  the 
conjecture  except  a  bare  statement  in  the  dying  declaration 
of  deceased  that  **I  guess  they  have  got  me,"  which  the  facts 
show  was  called  forth  by  deceased's  knowledge  that  the  prin- 
cipal had  been  informed  of  deceased's  insulting  conduct  to- 
wards the  accused,  and  to  which  therefore  little  weight  can 
be  attached.    lb. 

26.  Carrying    of    Weapon    by    Deceased:    General    Objection.     A 

statement  of  deceased  as  to  why  he  was  carrying  a  pistol  is 
incompetent  as  hearsay,  but  not  reversible  error  in  this  case 
for  two  reasons:  first,  the  testimony  was  not  objected  to  as 
hearsay,  and  a  general  objection  is  not  sufficient;  and,  second, 
the  statement  was  made  by  a  State's  witness  on  redirect 
examination,  after  defendant  on  cross-examination  had  brought 
out  the  fact  that  deceased  had  been  carrying  and  shooting  the 
pistol  for  the  same  purposes  the  statement  indicated.    lb. 

27.  Dying  Declaration:  Credibility  of  Deceased.  When  a  dying 
declaration  is  admitted  in  evidence,  the  credibility  of  declarant 
may  be  attacked  and  sustained  in  the  same  way  as  may  that 
of  a  living  witness.    lb. 

28.  impeachment:  Judgment  of  Conviction  in  Another  State.  A 
copy  of  a  Judgment  of  conviction  rendered  by  a  police  Judge 
of  another  State,  adjudging  deceased  guilty  of  the  offense  of 
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cruelty  to  animals,  certified  under  the  band  and  seal  of  the 
police  judge,  but  with  no  showing  that  the  police  Judge  was  ex 
officio  clerk  of  bis  court,  nor  of  any  other  authentication  of  the 
judgment,  is  not  authenticated  in  accordance  with  the  require- 
ments of  the  State  and  Federal  statutes,  and  it  is  not  error  to 
exclude  it    lb. 

29.  :  Rebuttal.  Testimony  offered  by  defendant  that  de- 
ceased was  a  prize  fighter  and  that  he  had  made  a  criminal 
assault  upon  the  female  defendant,  out  of  which  the  homicide 
grew,  was  such  an  attack  upon  the  character  of  deceased  as 
authorized  the  State  to  introduce  testimony  of  his  good  moral 
character  in  support  of  the  credibility  of  his  dying  declaration, 
lb. 

30.  Dying  Declaration:  Admissibility.  The  evidence  showed  that 
deceased  while  in  the  dining  room  was  Shot  through  the  lung 
with  a  rifle,  in  the  back,  the  ball  entering  below  and  near 
the  shoulder-blade  and  about  an  inch  from  the  spinal  column; 
that  the  pleural  cavity  immediately  began  to  fill  with  blood, 
making  his  breathing  difficult;  that  when  wounded,  he  did 
not  leave  the  house  to  give  the  alarm  but  ran  to  his  bed  and 
did  not  leave  it  until  removed  by  others  to  a  hospital  in 
another  county;  that  within  a  half  hour  after  he  was  shot, 
two  physicians  arrived  and  later  another  from  the  hospital 
town,  but  they  were  unable  to  give  him  relief;  that  after  being 
removed  to  the  hospital  he  died,  within  twelve  hours  after  he 
was  shot;  that  after  he  was  wounded  his  condition  continued 
to  grow  worse  and  he  suffered  great  pain  and  was  groaning; 
and  that  he  could  tell  from  his  breathing  that  he  was  shot 
through  the  lung,  and  repeatedly  stated,  "I  guess  they  have  got 
me."  Held,  that  his  dying  declaration  was  admissible  in  evi- 
dence,   lb. 

St.  Defendant  at  Witness:  Impeachment:  Reputation  for  Morality. 
The  credibility  of  a  defendant  in  a  homicide  case  who  has 
testified  in  his  own  behalf  may  be  attacked  by  testimony 
showing  that  his  reputation  for  morality  in  the  community  in 
which  he  lives  is  bad.  The  inquiry  cannot  be  limited  to  his 
reputation  for  truth  and  veracity.    State  v.  Philpott,  504. 

32.  Letter  to  Defendant:  Hearsay.  A  letter  written  to  defendant 
in  the  present  ejectment  by  a  former  execution  debtor  long 
after  he  lost  title,  is  hearsay  and  incompetent.  Howell  v.  Sher- 
wood, 613. 

33.  Deficient  Return:  Others  In  Substantiation.  Other 
returns  of  executions  made  by  the  same  sheriff,  slovenly  made 
and  deficient  in  matter,  are  not  competent  evidence  to  show 
that  the  particular  return  on  the  lost  execution  under  which 
a  former  garnishee  and  owner  of  the  land  was  summoned  to 
court  was  defective.    lb. 

EXCEPTIONS. 

1.  Exception  to  Referee's  Report:  General  Objection  to  Admis- 
sion of  Evidence.  The  rule  as  to  the  saving  of  exceptions  to 
the  ruling  of  the  referee  upon  the  admission  of  testimony 
requires  that  the  exception  shall  point  out  directly  and  spe- 
cifically the  testimony  objected  to.  A  general  objection  that 
the  referee  admitted  incompetent  and  illegal  testimony  is  not 
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snfflcieiLt  So  that  the  court  on  appeal  will  not  oonsider  an 
assig^unent  that  "the  referee  erred  in  admitting,  over  defend- 
ant's objection,  certain  books  of  account  which  were  not  ori- 
ginal entries,  but  were  aggrregatee  entered  at  a  later  date  from 
other  memoranda,"  where  the  only  exception  to  the  referee's 
report  at  all  relating  to  the  matter  was  that  "the  referee 
admitted,  over  the  objection  of  these  defendants,  illegal,  irrel- 
evant and  incompetent  evidence  offered  by  plaintiffs."  Ander- 
son V.  Caldwell,  201. 

2.  Reference:  No  Exceptions.  If  no  exceptions  were  saved  to 
the  action  of  the  court  in  overruling  defendant's  exceptions  to 
the  referee's  report,  no  matter  of  exception  arising  out  of  the 
action  for  the  referee  is  open  for  review  on  appeaL    lb. 

8.  Instructions:  Refusal:  Not  Preserved.  Any  error  which  the 
trial  court  may  have  committed  in  refusing  instructions  asked 
by  appellant  is  not  for  review  in  the  appellate  court  unless 
such  instructions  are  preserved  in  the  bill  of  exceptions.  State 
V.  Qaultney,  388. 

4.  :   No   Exception.     Where  no  exception  has  been  saved 

to  the  instructions  their  correctness  is  not  before  the  Supreme 
Court  on  appeal.    State  v.  Howard,  432. 


6.  :   No  Exception.     Where  no  exception  has  been  saved 

to  the  instructions  their  correctness  is  not  before  the  Supreme 
Court  on  appeaL    State  v.  Stevens,  439. 

6.  Election:  Several  Acts  of  Sexual  Intercourse:  After  Opening 
Statement.  An  assignment  that  the  prosecuting  attorney 
should  have  been  compelled  immediately  after  his  opening 
statement  to  elect  upon  which  act  of  sexual  intercourse  with 
prosecutrix  the  State  would  go  to  the  Jury,  since  that  statement 
revealed  that  he  knew  of  and  expected  to  prove  several  sep- 
arate and  distinct  acts,  will  not  be  considered  on  appeal  unless 
said  statement  is  preserved  in  the  record.  State  v.  Hurley, 
452. 

EXECUTION. 

1.  Returnable  to  Past  Term.  An  execution  dated  December  7, 
1863,  and  made  returnable  "on  the  4th  Monday  in  January  next 
(A.  D.  1863)"  is  not  made  returnable  to  a  day  in  the  past,  but 
the  word  "next"  controls  the  figures  "1863"  and  makes  that  im- 
possible date  read  1864.    Howell  v.  Sherwood,  613. 

2.  Alias:  Recital  of  Former  Levies.  An  aliaa  execution,  with  a 
clerk's  indorsement  of  the  amount  previously  collected  and  the 
amount  due,  need  not  recite  former  levies,  when  the  land  levied 
on  under  such  former  executions  was  sold  and  those  writs  fully 
executed.    lb. 

3.  Judgment  Satisfied  by  Former  Execution:  Interest.  If  by 
computing  interest  the  judgment  was  not  fully  satisfied  by  the 
levy  and  sale  under  the  first  execution,  an  alias  execution  and 
a  sale  thereunder  are  not  void.    R>. 

4.  Sheriff's  Deed:  No  Recital  of  Land  Conveyed.  A  sherifTs  deed 
containing  an  accurate  recital  of  the  Judgment,  execution,  levy 
on  the  land  in  dispute  (describing  it),  the  advertisement  (also 
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describing  it),  the  place  and  time  of  sale*  and  that  the  sheriff 
"did  expose  for  sale  at  public  auction  for  ready  money,  all  the 
right,  title,  interest  and  estate  of  the  said"  Jud^ent  debtor  "of, 
in  and  to  above  described  real  estate,  and  .  .  .  the  same  was 
stricken  off  and  sold/'  and  every  other  necessary  prescribed 
statutory  recital  except  that  in  the  conveyance  clause  it  says 
"I  .  .  do  hereby  -assign,  transfer  and  convey  to  the  said" 
purchaser,  "his  heirs  and  assigns  forever,  with  all  rights  and 
appurtenances  thereto  belonging,"  omitting  after  the  word 
"convey"  to  say  "said  land"  or  "said  above  described  tract  of 
land,"  is  a  good  deed  in  an  action  at  law.  It  did  "convey"  the 
land  described  above  and  "sold."  A  sheriff's  deed  is  to  be  con- 
strued as  other  deeds;  in  so  far  as  the  real  Intendment,  as  gath- 
ered from  the  entire  instrument,  is  to  control,  such  deed  is  en- 
titled to  the  value  its  face  imports.    lb. 

FEES  OP  COUNTY  OFFICERS.    See  Probate  Court. 

FORFEITURE.    See  Equity. 

GAMBLING  DEVICE. 

1.  Instruction:  Different  Acts  Charged:  General  Verdict.  A 
verdict  must  be  definite  and  certain  as  to  the  crime  of  which 
the  accused  is  found  guilty.  The  defendant  is  entitled  to  the 
unanimous  verdict  upon  the  issue  of  his  guilt  or  innocence  of 
the  particular  offense  for  which  he  was  tried.  Where  the  indict^ 
ment  charged  that  the  defendant  did  "set  up  and  keep  divers  gam- 
ing tables  and  gambling  devices,  to-wit,  one  "crap  table,  and  one 
poker  table,"  and  there  was  testimony  tending  to  prove  the  set- 
ting up  and  keeping  of  both  gambling  devices  as  charged,  an 
instruction  telling  the  Jury  that  if  they  found  defendant  did 
"set  up  and  keep  certain  gaming  tables  and  gambling  devices, 
to-wlt,  a  crap  table  .  .  .  and  a  poker  table  ...  or  either 
of  them  .  .  .  then  you  will  find  the  defendant  guilty  as 
charged,"  was  error,  and  a  verdict  simply  finding  "the  defend- 
ant guilty  as  charged  in  the  indictment"  cannot  stand.  Under 
the  instruction  and  the  general  verdict  returned  some  of  the 
Jurors  may  have  believed  the  testimony'ln  support  of  the  charge 
as  to  one  of  the  gambling  devices  and  disbelieved  the  testimony 
as  to  the  other,  and  the  remaining  Jurors  may  have  found  and 
believed  conversely,  and  a  unanimous  verdict  as  to  either  may 
never  have  been  reached.    State  v.  Washington,  401. 

2.  Keeping  and  Setting  up:  Competent  Evidence.  Where  the 
charge  in  the  indictment  is  for  keeping,  as  well  as  for  setting 
up,  gambling  devices,  which  necessarily  implies  a  lapse  of  time 
in  the  commission  of  the  crime,  so  as  to  make  it  a  continuing 
offense,  any  facts  and  circumstances  connected  with  the  place 
where  the  gambling  device  is  kept  during  such  time,  tending  to 
prove  the  charge,  or  concerning  the  conduct  of  the  defendant  in 
the  management  of  the  device,  or  any  other  gambling  device  in 
the  same  room  or  place  and  conducted  as  a  part  of  the  same 
plan  or  scheme,  should  be  admitted  in  evidence.  State  v.  Jack- 
son, 410. 

3.  Indictment:  Two  Tables:  One  Felony.  If  the  accused,  as  a 
part  of  the  same  unlawful  transaction  and  with  the  same  felo- 
nious purpose,  sets  up  and  keeps  two  or  more  gambling  tables, 
whether  of  the  same  or  a  different  kind,  it  is  but  one  felony  and 
one  indictment  charging  it  is  snfflcient    lb. 
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4.  :  Vague  and  Uncertain:  Cards  on  One  Table:  Dice  on 

Another.  It  is  not  necessary  to  charge  that  dice  were  played 
on  one  gaming  table  and  cards  on  another,  or  dice  and  cards  on 
both,  and  the  indictment  is  not  vague  and  uncertain  because  it 
does  not  so  charge.    State  v.  Jackson,  410. 

GARNISHMENT. 

1.  Appellate  Jurisdiction:  Against  State  Superintendent  of  In- 
surance. The  State  Superintendent  of  Insurance  is  a  State 
officer  within  the  meaning  of  the  Constitution,  and  that  fixes 
the  appellate  jurisdiction  in  the  Supreme  Court  of  an  appeal 
from  a  Judgment  refusing  to  a  creditor  of  an  insurance  com- 
pany a  writ  of  garnishment  against  him  for  moneys  in  his 
hands  as  such  officer,  irrespective  of  the  amount  or  the  constitu- 
tionality of  the  statute  involved.    Milling  Co.  v.  Blake,  23. 

2.  Constitutional  Question:  Untimely  Raised.  Where  the  Super- 
intendent of  Insurance,  in  his  answer  to  the  plaintiffs  interroga- 
tories in  the  garnishment  proceeding  brought  against  him, 
pleaded  the  statute  as  his  right  to  retain  the  fund,  it  was  the 
plaintiffs  duty,  if  he  wished  the  constitutionality  of  that  statute 
determined,  to  have  raised  the  point  in  his  denial  of  those  an- 
swers; and  haying  failed  to  do  so  the  constitutional  question 
comes  too  late  if  raised  for  the  first  time  in  plaintiff's  motion 
for  a  new  trial,  and  must  be  deemed  as  waived.  So  grave  a 
question  as  the  constitutionality  of  a  statute  must  be  lodged  in 
the  case  at  the  first  opportunity,  or  it  will  be  deemed  to  have 
been  waived. 

Held,  by  VALLIANT,  J.,  that,  where  the  Supreme  Court  has 
Jurisdiction  of  the  case  on  other  grounds,  *if  there  is  a 
vital  constitutional  question  in  the  case,  it  may  be  raised 
here  for  the  first  time.    lb. 


3.  :  :  Appellate  Jurisdiction.    The  Supreme  Court 

does  not  obtain  Jurisdiction  of  an  appeal  by  the  untimely  lodg- 
ment of  a  constitutional  question  in  the  case.  Unless  the  ques- 
tion is  timely  raised  it  is  deemed  out  of  the  case. 

Held,  by  VALLIANT,  J.,  that,  whUe  timely  action  in  the  trial 
court  to  raise  a  constitutional  question  is  necessary  in  order 
to  give  the  Supreme  Court  Jurisdiction  on  that  ground,  yet 
where  the  court  on  other  grounds  has  Jurisdiction,  if  there 
is  a  vital  constitutional  question  in  the  case,  it  may  be 
raised  here  for  the  first  time.    lb. 

4.  Insurance:  Defunct  Company:  Selling  and  Impounding  Fund. 
After  a  Judgment  on  a  policy  of  insurance^  and  the  service  of 
execution  and  an  order  of  the  court  directing  the  Superin- 
tendent of  Insurance  to  sell  the  securities  to  satisfy  the  judg- 
ment, the  funds  in  the  Superintendent's  hands  derived  from  such 
sale  are  in  custodia  legia  and  must  be  used  to  satisfy  such 
Judgments  and  orders  in  the  order  in  which  they  are  served; 
and  if  the  fund  is  exhausted  or  will  be  exhausted  in  paying 
them,  a  subsequent  Judgment  creditor  is  not  entitled  to  any 
part  of  the  fund  to  satisfy  his  demand.    lb. 


:  :  :  Against  Superintendent  of  Insur- 
ance. Held,  by  VALLIANT,  J.,  concurring  In  a  separate  opinion 
in  affirming  the  judgment,  that  the  Superintendent  of  Insurance 
is  not  amenable  to  the  writ  of  garnishment;  and  if  he  has  In 
his  hands  a  fund  out  of  which  a  creditor  of  an  insurance  corn- 
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pany  la  entitled  to  be  paid,  he  is  amenable  to  the  writ  of  man- 
damus,   lb. 

6.  Judicfai  Sale:  Garnishee:  Insufficient  Return:  Lost  Execu- 
tion: Recitals  of  Record:  Issue  of  Fact.  A  return  of  an  execu- 
tion issued  against  a  Judgment  debtor  in  1861  reciting  simply: 
"Eixecuted  the  within  writ  by  summoning  Charles  Carleton  as 
garnishee"  will  not  support  a  judgment  against  Carleton  as 
garnishee,  since  it  attaches  nothing  in  his  hands,  and  cites  him 
to  appear  at  no  court  and  at  no  day  or  term  certain  to  answer 
interrogatories.  But  where  the  execution  is  lost,  and  that  these 
were  the  words  of  the  return  is  established  by  the  memory  of 
a  single  witness  who  last  examined  it  in  1866  and  testified  forty 
years  afterwards,  and  the  old  files  of  the  case  and  the  records 
show  that  interrogatories  were  exhibited  against  Carleton  at 
the  August  term,  1862,  and  that  an  interlocutory  judgment  was 
rendered  against  him  by  default  at  that  term  and  the  cause 
continued  until  the  next  term  to  make  inquiry  of  the  amount 
due  from  him  to  the  judgment  debtor,  and  that  interlocutory 
judgment  recites  that  "and  it  appearing  that  the  said  garnishee, 
Charles  Carleton,  had  been  duly  summoned  as  garnishee  and 
has  fftiled  to  answer  interrogatories,"  and  that  final  judgment 
was  rendered  at  the  January  term,  1863,  reciting,  "And  it  appear- 
ing to  the  satisfaction  of  the  court  that  Charles  Carleton  has 
been  duly  summoned  as  garnishee  in  this  cause,"  it  will  be 
held,  first,  that  the  recitals  in  the  record  of  due  service  on  said 
garnishee  are  presumptively  true,  since  the  presumption  is  that 
courts  of  general  jurisdiction  proceed  by  right  and  not  by 
wrong;  and,  second,  the  court  cannot  declare  as  a  matter  of  law 
that  the  return  was  in  the  words  testified  by  the  witness,  but 
the  issue  is  one  of  fact,  for  the  Jury's  determination.  Howell 
V.  Sherwood,  513. 

INDICTMENT  AND  INFORMATION. 

1.  Motion  to  Quash:  Not  Preserved  In  Record.  An  assignment 
of  error  based  on  the  action  of  the  court  in  overruling  appel- 
lant's motion  to  quash  the  indictment  will  not  be  considered  on 
appeal  if  such  motion  is  not  preserved  in  the  record.  State  v. 
Washington,  401. 

2.  Gambling  Device:  Two  Tables:  One  Felony.  If  the  accused, 
as  a  part  of  the  same  unlawful  transaction  and  with  the  same 
felonious  purpose,  sets  up  and  keeps  two  or  more  gambling 
tables,  whether  of  the  same  or  a  different  kind,  it  is  but  one 
felony  and  one  indictment  charging  it  is  sufficient.  State  v. 
Jackson,  410. 

3.  :  Vague  and  Uncertain:  Cards  on  One  Table:  Dice  on 

Another.  It  is  not  necessary  to  charge  that  dice  were  played  on 
one  gaming  table  and  cards  on  another,  or  dice  and  cards  on 
both,  and  the  indictment  is  not  vague  and  uncertain  because  it 
does  not  so  charge.    lb. 

4.  Constitutional  Formula.  Tbe  constitutional  formula,  "against 
the  peace  and  dignity  of  the  State,"  is  not  required  at  the  close 
of  each  part  of  an  information,  even  though  such  part  may 
charge  all  the  elements  of  some  offense  for  which  the  State  may 
proceed.  It  is  required  only  at  the  end  of  the  entire  informa- 
tion or  at  the  end  of  each  separate  count,  which  is  the  same 
thing.    State  v.  Howard,  432. 
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6.  Burglary  with  Explosives.  The  information,  after  charging  an 
unlawful  and  burglarious  entry,  alleges  that  nitroglycerine  or 
some  other  high  explosiye  was  used  by  defendant  "for  the  pur- 
pose and  with  the  felonious  intent  ...  of  breaking  into 
and  demolishing^  a  safe,  and  that  the  safe  was  demolished. 
Held,  that,  since  the  destruction  of  "any  building  or  other  prop- 
erty" by  another  by  the  use  of  explosives  is  a  felony  under  Sec. 
4599,  R.  8.  1909,  the  information  sufficiently  charges  the  use  of 
explosives  to  commit  a  crime,  under  Sec.  4526,  R.  S.  1909.  A 
reasonably  precise  statement  of  the  elem^its  of  tiie  ofTense  which 
defendant,  after  his  burglarious  entry,  intended  to  commit  by 
the  use  of  the  explosives,  is  all  that  is  necessary,  and  the 
minuteness  of  allegation  which  might  be  demanded  in  an  in- 
dictment for  the  commission  of  such  offense  is  not  required. 
State  y.  Howard,  432. 

6.  Burglary  with  Explosives.  The  information  in  this  proeecu- 
tion  for  burglary  with  explosives  is  the  same  under  which  the 
defendant  in  State  y.  Howard,  ante,  p.  432,  was  convicted  and 
the  objections  are  also  the  same.  This  information  is  held 
sufficient  for  the  same  reasons.    State  v.  Stevens,  439. 

7.  No  Date  of  Offense:  Rape.  An  indictment  charging  statutory 
rape  on  a  girl  under  the  age  of  fourteen  years,  is  not  defective 
because  it  does  not  fix  a  date  for  the  commission  of  the  offense. 
The  time  is  not  material.  There  is  no  limitation  to  the  prosecu- 
tion, and  if  there  were  error  in  this  regard  it  is  cured  after 
verdict  by  the  provisions  of  section  5115,  Revised  Statutes  1909. 
State  T.  Hurley,  452. 

INJUNCTION. 

1.  To  Protect  Violation  of  Law:  Hygienic  Club.  A  plain- 
tiff is  not  entitled  to  an  injunction  to  protect  him  in 
the  continued  violation  of  law.  A  club,  organized  as  a  corpora- 
tion under  the  statutes  relating  to  fraternal  and  benevolent 
organizations,  is  not  entitled  to  an  injunction  against  the  police, 
to  protect  it  in  selling  liquor  in  violation  of  law;  and  although 
the  police  continually  raid  its  place  of  business  and  arrest  its 
members  as  vagrants,  that  does  not  entitle  the  club  to  an 
injunction  to  put  a  stop  to  such  raids  and  arrests  where  the  real 
purpose  of  the  suit  is  to  enable  the  club  to  illegally  sell  liquors. 
Although  the  police  are  not  justified  in  resorting  to  illegal  means 
to  break  up  an  illegal  business,  an  illegal  business  cannot  in- 
voke the  aid  of  a  court  of  equity  to  continue  its  existence.  Horse 
Shoe  Club  v.  Stewart,  421. 

2.  :     When     Equity     Interferes.     To    maintain    a    suit 

in  equity  plaintiff  must  show  himself  to  be  in  the  exercise  of 
legal  rights  which  will  be  destroyed  without  the  intervention 
of  a  court  of  equity.  It  is  not  the  province  of  equity  to  assist  a 
wrongdoer  in  the  violation  of  law;  and  even  though  the  police, 
in  their  attempts  to  put  an  end  to  a  disorderly  and  illegal  busi- 
ness, may  use  oppressive  measures  and  may  even  become  tres- 
passers, yet  a  court  of  equity  will  not,  under  a  prayer  to  restrain 
those  oppressive  acts,  do  so  for  the  sole  purpose  of  enabling 
plaintiff  to  continue  the  disorders  and  illegal  business.  A 
plaintiff  must  come  into  a  court  of  equity  with  clean  hands.    lb. 
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Feigning  Insanity.  Like  flight,  the  feigning  of  a  state  of  mind  (in- 
sanity) which  in  itself,  if  genuine,  would  constitute  a  defense 
to  the  charge,  or  at  least  a  har  to  the  trial,  is  indioatiye  of  a 
disposition  to  evade  justice  and  tends  to  proye  guilt.  State  y. 
Steyens,  439. 

INSTRUCTIONS. 

Negligence:  Master  and  Servant:  Assumption  of  Risk:  MasteKa 
Negligence.  The  court  instructed  the  jury  that  the  deceased, 
who  was  killed  while  crossing  a  track  to  reach  a  shelter  shanty, 
assumed,  as  incident  to  his  emplojrment  in  the  defendant's 
yards,  the  risk  of  being  struck  by  the  cars  while  attempting  to 
cross  the  tracks  of  the  defendant.  Held^  erroneous  instruction. 
The  deceased  did  not  assume  the  risk  of  being  struck  by  the 
cars  when  the  striking  should  be  caused  by  defendant's  negli- 
gence.   Tetwiler  y.  Railroad,  178. 


:   Crossing   Railroad  Track.     The  deceased  was  killed 

while  attempting  to  pass  through  an  opening  in  a  string  of  cars 
which  was  suddenly  closed  by  the  negligence  of  defendant's 
servants,  who  moyed  an  engine  without  ringing  t|ie  bell.  The 
jury  were  instructed  that  if  they  found  there  was  any  "obetruo- 
tion"  which  prevented  the  deceased  from  seeing  whether  the 
cars  were  moving  it  was  his  duty  to  "stop"  and  listen  before 
attempting  to  pass  between  them;  and  that  if  they  found  that 
by  waiting  or  exercising  care  he  could  have  ascertained  that  the 
cars  were  about  to  be  moved,  and  he  failed  to  exercise  such 
caution,  then  their  verdict  must  be  for  the  defendant  railroad. 
Held,  the  instruction  was  erroneous  for  three  reasons:  (1) 
There  was  no  evidence  of  such  "obstruction;"  (2)  it  assumed 
that,  by  stopping,  the  deceased  would  have  been  in  a  better  posi- 
tion to  hear,  or  would  have  heard,  some  sound  about  which  the 
record  is  silent;  and  (3)  it  is  equivalent  to  a  direction  to  ^d 
for  thjB  defendant  because  the  deceased  did  not  wait,  whereas, 
in  fact,  the  chances  as  he  approached  the  track  were  equally 
good  that  the  moment  of  waiting  would  be  the  f&tal  one.    lb. 

Conspiracy:  Arson.  An  instruction  upon  conspiracy  to  com- 
mit arson,  covering  the  setting  of  the  fire  during  the  absence  of 
the  defendant,  is  held  to  be,  as  set  out  in  the  opinion,  a  clear 
statement  of  the  law  as  applicable  to  the  evidence.  State  t. 
Bobbitt,  273. 


4.  ■    ; :  Evidence.    In  this  prosecution  for  arson  two 

witnesses  testified  to  a  conspiracy  and  implicated  the  defendant 
as  a  co-conspirator  with  them.  The  court  instructed  the  jury  that 
the  only  question  for  them  was  ''the  guilt  or  innocence  of  the 
defendant,"  and  that  they  should  consider  the  guilt  of  the  two 
witnesses  mentioned  "only  as  affecting  their  credibility."  Held, 
that  the  instruction  is  not  erroneous.    lb. 

5.  :  :  Alibi.    In  this  prosecution  f6r  arson  there 

was  evidence  of  a  conspiracy  to  commit  the  crime  which  in- 
cluded the  defendant.  The  court  instructed  the  jury  that.  If 
they  believed  the  defendant  was  elsewhere  and  they  had  a  rea- 
sonable doubt  of  his  presence  at  and  during  the  commission  of 
the  crime,  they  should  acquit  him,  unless,  they  believed  beyond 
a  reasonable  doubt  that  he  was  a  party  to  the  conspiracy  and 
guilty  under  the  other  instructions.  This  instruction  is  chal- 
lenged as  not  being  "as  full  and  complete  as  the  defendant  was 
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entitled  to.^  Held,  that  while  the  first  part  of  the  instruction  is 
not  happily  expressed  (a  matter  not  complained  of  in  the  de- 
fendant's brief),  yet  it  did  not  mislead  the  jury,  and  is  not 
erroneous.    State  y.  Bobbltt,  273. 


6.  :  ;  :   Covering   Both  Theories.     Where 

the  State  prosecutes  upon  two  theories,  to-wit,  that  the  defend- 
ant was  either  actually  present  at  and  during  the  commission  of 
the  crime,  or  that,  though  absent,  he  was  a  party  to  a  conspiracy 
to  commit  the  crime  charged,  an  instruction  was  properly  re- 
fused which,  while  it  directed  conoerning  actual  participation, 
omitted  reference  to  conspiracy.    lb. 

7.  Completed  Crime:  No  Conviction  of  Attempt.  Where  the  eri- 
dence  is  clear  that  the  crime  charged  has  been  committed,  the 
accused  cannot  be  convicted  of  an  attempt  to  commit  it,  and  no 
instructions  should  be  given  on  the  latter  theory.  [R.  S.  1909, 
sec.  4895.]    lb. 

8.  Refusal:  Not  Preserved.  Any  error  which  the  trial  court  may 
have  <;ommltted  in  refusing  Instructions  asked  by  appellant  is 
not  for  review  In  the  appellate  court  unless  such  instructions  are 
preserved  in  the  bill  of  exceptions.    State  v.  Gaultney,  388. 

9.  Self-defense:  Failure  to  instruct:  No  Ground  of  Motion  for 
New  Trial.  Altogether  the  evidence  clearly  warranted  an  in- 
struction for  self-defense,  and  It  Is  the  duty  of  the  trial  court  to 
instruct  on  all  the  material  issues  arising  in  criminal  cases 
whether  requested  or  not,  yet  If  appellant  filled  to  specifically 
designate  in  his  motion  for  a  new  trial  the  court's  failure  to 
give  such  an  instruction,  the  court's  failure  to  so  instruct  is  not 
reversible  error.  An  assignment  in  the  motion  that  "the  court 
failed  to  instruct  the  Jury  fully  as  to  the  law  of  the  case,  as  re- 
quested by  defendant  at  the  conclusion  of  the  testimony"  is  not 
sufficient  to  preserve  for  review  the  trial  court's  failure  to  in- 
struct on  the  law  of  self-defense.    lb. 

10.  Reasonable  Doubt:  In  Every  Instruction.  If  a  proper  instruc- 
tion on  the  subject  of  reasonable  doubt  is  given,  it  is  not  neces- 
sary that  the  other  Instructions  given  should  repeat  that  es- 
sential requirement    State  v.  Washington,  401. 

11.  Different  Acts  Charged:  General  Verdict.  A  verdict  must  he 
definite  and  certain  as  to  the  crime  of  which  the  accused  is 
found  guilty.  The  defendant  is  entitled  to  the  unsuilmous  ver- 
dict upon  the  issue  of  his  guilt  or  Innocence  of  the  particular 
offense  for  which  he  was  tried.  Where  the  indictment  charged 
that  tiie  defendant  did  "set  up  and  keep  divers  gaming  tables 
and  gambling  devices,  to-wlt,  one  crap  table,  and  one  poker 
table,"  and  there  was  testimony  tending  to  prove  the  setting  up 
and  keeping  of  both  gambling  devices  as  charged,  an  instruction 
telling  the  Jury  that  if  they  found  defendant  did  "set  up  and 
keep  certain  gaming  tables  and  gambling  devices,  to-wit,  a  crap 
table  .  .  .  and  a  poker  table  ...  or  either  of  them  .  .  . 
then  you  will  find  the  defendant  guilty  as  charged,"  was  error, 
and  a  verdict  simply  finding  ''the  defendant  guilty  as  charged 
in  the  indictment"  cannot  stand.  Under  the  instruction  and  the 
general  verdict  returned  some  of  the  Jurors  may  have  believed 
the  testimony  in  support  of  the  charge  as  to  one  of  the  gambling 
devices  and  disbelieved  the  testimony  as  to  the  other,  and  the 
remaining  jurors  may  have  found  and  believed  conversely,  and  a 
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unanimous  verdict  as  to  either  may  never  have  been  reached, 
lb. 

12.  General  Verdict.  The  defendant  is  entitled  to  a  concurrence  of 
the  minds  of  the  Jurors  upon  one  definite  charge  of  crime,,  and 
the  verdict  must  be  definite  and  responsive  to  such  charge. 
Where  under  the  instruction  the  jury  may  have  convicted  the 
defendant  of  keeping  either  of  two  gambling  tables  charged,  one 
a  poker  table  and  the  other  a  crap  table,  and  some  may  have 
agreed  to  a  verdict  of  guilty  as  to  one  table,  and  others  to  the 
same  verdict  as  to  the  other  table,  and  the  verdict  returned 
simply  finds  "the  defendant  guilty  of  setting  up  and  keeping  a 
gambling  device,  as  charged  in  the  indictment,"  the  verdict  can- 
not stand.    State  v.  Jackson,  410. 

13.  No  Exception.  Where  no  exception  has  been  saved  to  the  In- 
structions their  correctness  is  not  before  the  Supreme  Court  on 
appeal.    State  v.  Howard,  432. 

14.  No  Exception.  Where  no  exception  has  been  saved  to  the  In- 
structions their  correctness  is  not  before  the  Supreme  Court  on 
appeal.    State  v.  Stevens,  439. 

15.  Refusal  of  Defendant's.  It  is  not  error  to  refuse  a  proper  in- 
struction asked  by  defendant  upon  a  question  of  law  upon  which 
the  court  has  correctly  instructed  the  jury  in  another  instruction 
given  of  its  own  motion.    State  v.  Stackhouse,  444. 

16.  Rape:  Corroboration  of  Prosecutrix.  Corroboration  of  the 
prosecutrix  Is  not  essential  to  sustain  a  conviction  for  statu- 
tory rape.    lb. 

17.  Circumstantial  Evidence:  Accomplice.  Where  there  is  any  di- 
rect evidence  an  instruction  on  circumstantial  evidence  should 
not  be  given;  and  a  statement  by  deceased  in  his  dying  declara- 
tion that  "I  guess  they  have  got  me"  is  direct  testimony  that 
both  the  principal  and  his  accomplice  took  part  in  the  homicide. 
State  V.  Dipley,  461. 

18.  Dying  Declaration:  Instruction.  It  is  not  error  to  refuse  to 
Instruct  the  jury  that  a  dying  declaration  is  or  is  not  entitled 
to  the  same  weight  as  the  sworn  testimony  of  a  living  witness, 
lb. 

19.  Repeating.  Where  the  words  "feloniously,"  "wilfully,"  "de- 
liberately," etc.,  were  properly  defined  in  one  instruction,  it  is 
not  necessary  to  define  them  in  each  instruction  in  which  they 
are  used.    lb. 

20.  No  Definition  of  "Sufficient  Cause,"  "Provocation,"  etc. 
Where  the  court  told  the  jury  that  the  assault  on  the  previous 
day  upon  the  principars  supposed  wife  and  his  knowledge  there- 
of, would  not  furnish  a  suflQcient  cause  of  provocation  to  reduce 
the  killing  to  murder  in  the  second  degree,  and  there  was  no 
evidence  of  such  just  cause  of  provocation  as  would  reduce  the 
grade  of  the  crime,  the  use  of  the  words  "without  sufficient  rea- 
son, cause,  justification  or  excuse"  and  "lawful  provocation," 
without  defining  them^  was  not  error.    lb, 

242  Mo.  50. 
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21.  Self-defense.  An  instruction  telling  the  lory  tliat  if  defendant 
voluntarily  sought,  provoked  or  invited  the  dlflttculty  with  the 
felonious  intention  of  killing  deceased  or  of  doing  him  some 
great  bodily  harm,  then  he  could  not  avail  himself  of  the  law 
of  self-defense,  is  unobjectionable.    State  v.  Dipley,  461. 

22.  Refusal  of  Defendant's.  If  proper  instructions  are  given  upon 
every  question  of  law  necessary  for  the  information  of  the  Jury, 
it  is  not  error  to  refuse  all  those  asked  by  defendant,  though 
they  correctly  declare  the  law.    lb. 

23.  Honnlclde:  Self-defense:  Wlthdrawa4  from  Combat:  Evidence: 
Question  for  Jury.  In  this  prosecution  for  murder,  where 
there  was  substantial  evidence  tending  to  show  that  defend- 
ant struck  deceased  with  a  rock  and  then  ran,  that  deceased 
followed  the  defendant  and  attacked  him,  and  that  the  de- 
fendant then  shot  and  killed  deceased,  the  good  faith  of  the 
defendant  in  withdrawing  and  the  consequent  revival  of  hia 
right  of  self-defense  became  a  question  for  the  Jury.  State 
V.  Wilson.  481. 

24.  Manslaughter:  Second  Degree.  When  there  was  substantial 
evidence  tending  to  show  that  the  deceased  pursued  the  de- 
fendant through  a  crowd  and  into  a  crowded  street;  that  he 
held  in  his  hand  a  piece  of  brick  or  stone;  that  he  overtook 
the  defendant,  who  had  fled  until  checked  by  some  stands  and 
the  crowd;  that  he  seized  the  defendant  by  the  shoulder  or 
around  the  neck  and  struck  at  defendant's  head  with  the 
weapon  he  carried;  that  by  reason  of  the  fact  that  the  defend- 
ant "ducked"  toward  deceased  the  latter's  arm  or  wrist  struck 
the  defendant  and  the  brick  fell  from  his  hand;  and  that  it 
was  after  deceased  had  thus  accidentally  disarmed  himself 
the  fatal  shots  were  fired — when  there  was  such  evidence  the 
trial  court  should  have  instructed  on  manslaughter  in  the 
second  degree  as  defined  by  Sec.  4461,  R.  S.  1909,  which  reads: 
''Every  person  who  shall  unnecessarily  kill  another,  either 
while  resisting  an  attempt  by  such  other  person  to  commit 
any  felony,  or  do  any  other  unlawful  act  after  such  attempt 
shall  have  failed,  shall  be  deemed  guilty  of  manslaughter  in 
the  second  degree."    lb. 

25.  :  Provocation:  Previous  Malice:  Question  for  Jury.  An 
instruction  on  manslaughter  in  the  fourth  degree  should  be 
given  when  there  is  substantial  evidence  of  provocation,  des- 
pite the  fact  that  there  is  evidence  that  the  defendant  had 
previously  threatened  the  deceased  and  the  further  fact  that 
the  killing  was  done  with  a  deadly  weapon.  In  such  case  the 
existence  of  previous  malice  or  a  deliberate  purpose  to  kill, 
such  as  would  cause  the  provocation  to  be  disregarded,  must 
be  ascertained  by  the  Jury,  not  by  the  court    lb. 

26.  On  All  Theories  Supported  by  Substantial  Evidence.  Courts 
cannot  confine  their  instructions  to  those  theories  in  support 
of  which  the  evidence  preponderates.  It  is  their  duty  to  in- 
struct upon  every  theory  supported  by  substantial  evidence. 

lb. 

27.  Self-defense.  The  instruction  on  self-defense  approved  in  State 
V.  Qee,  85  Mo.  L  c  650,  is  again  approved  as  a  correct  declara- 
tion of  the  law  of  self-defense.    State  v.  Fhilpott,  604. 
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28.  Manslaughter  In  Fourth  Degree:  Self-invited  Error:  Not 
Available  to  Appellant.  Although  under  the  evidence  defend- 
ant was  entitled  to  an  Instruction  on  manslaughter  in  the 
fourth  degree,  yet  if  during  the  trial  he  insisted  that  the 
State  should  be  confined  to  murder  in  the  second  degree,  and 
the  court's  failure  to  instruct  on  manslaughter  was  merely 
the  doing  of  what  defendant  insisted  should  be  done,  the 
court's  action  was  defendant's  own  self-invited  error,  of  which 
he  cannot  complain.  -The  statute  (Sec.  5115,  R.  S.  1909)  for- 
bids a  reversal  of  a  judgment  "for  any  error  committed  at  the 
instance  or  in  favor  of  defendant"     lb. 

29.  Negligence:  Street  Car  Crossing  Railroad  Track:  Ordinary 
Care:  Attempt  to  Stop.  Where  the  statute  requires  a  street 
car  to  stop  not  less  than  ten  or  more  than  twenty  feet  from 
a  railroad  track  before  attempting  to  cross,  a  plaintiff  motor- 
man  is  not  excused  by  using  ordinary  care  to  stop  in  time 
to  avoid  a  collision.  Ordinary  care  and  diligence  is  not  the 
measure  of  the  motorman's  duty;  only  the  highest  degree  of 
care  is.     Clark  y.  Railroad,  570. 

30.  :  :  Physical  Facts.    Where  the  testimony  and  the 

physical  facts  demonstrate  that  plalntift  was  guilty  of  actual 
negligence  contributing  directly  to  his  injury,  the  court  should 
so  declare  as  a  matter  of  law,  and  not  permit  him  to  recover 
on  the  theory  that  he  was  guilty  of  no  negligence.  Under 
such  circumstances  the  instructions  should  be  confined  to  the 
humanitarian  rule.     lb. 

3L  Assumption  of  Facts.  Instructions  should  never  assume  as 
true,  facts  about  which  there  is  a  controversy.    Ih. 

INSURANCE. 

1.  Appellate  Jurisdiction:  Garnishment:  Against  State  Super- 
intendent of  insurance.  The  State  Superintendent  of  Insurance 
is  a  State  Officer  within  the  meaning  of  the  Constitution,  and 
that  fixes  the  appellate  jurisdiction  in  the  Supreme  Court 
of  an  appeal  from  a  judgment  refusing  to  a  creditor  of  an 
insurance  company  a  writ  of  garnishment  against  him  for 
moneys  in  his  hands  as  such  officer,  irrespective  of  the  amount 
or  the  constitutionality  of  the  statute  involved.  Milling  Co. 
V.  Blake,  23. 

2.  Constitutional  Question:  Garnishment:  Untimely  Raised.  Where 
the  Superintendent  of  Insurance,  in  his  answer  to  the  plain- 
tiff's interrogatories  in  the  garnishment  proceeding  brought 
against  him,  pleaded  the  statute  as  his  right  to  retain  the 
fund,  it  was  the  plaintiff's  duty,  if  he  wished  the  constitutional- 
ity of  that  statute  determined,  to  have  raised  the  point  in 
his  denial  of  those  answers;  and  having  failed  to  do  so  the  con- 
stitutional question  comes  too  late  if  raised  for  the  first  time 
In  plaintiff's  motion  for  a  new  trial,  and  must  be  deemed  as 
waived.  So  grave  a  question  as  the  constitutionality  of  a 
statute  must  be  lodged  in  the  case  at  the  first  opportunity,  or 
it  will  be  deemed  to  have  been  waived. 

Held,  by  VALLJANT,  J.,  that,  where  the  Supreme  Court  has 
jurisdiction  of  the  case  on  other  grounds,  if  there  is  a  vital 
constitutional  question  in  the  case,  it  may  be  raised  here 
for  the  first  time.    Ih. 
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Z.  :  — — :  :  Appellate  Jurisdictioii.    ITie  Sopreme 

Court  does  not  obtain  JoriBdiction  of  an  appeal  bj  the  ontini^y 

lodgment  of  a  constitntional  question  in  the  case.    Unless  the 

question  is  timelj  raised  it  is  deemed  oat  of  the  case. 

Utld,  br  VALLIANT,  J^  that,  while  timelj  action  in  the  trial 

court  to  raise  a  constitutional  question  is  necessary  in 

order    to  give   the   Supreme   Conrt  Jurisdiction  on    that 

groond,  jet  where  tbe  court  on  other  grounds  has  jnrisdio- 

tion,  if  tbere  Is  a  Tital  constitutional  question  in  the  case. 

it  maj  be  raised  here  for  the  first  time.    Milling  Co.  t. 

Blake,  23. 

4.  Defunct  Company:  Selling  and  Impounding  Fund.  After  a 
Judgment  on  a  policj  of  insurance,  and  the  service  of  execu- 
tion and  an  order  of  the  court  directing  the  Superintendent 
of  Insurance  to  sell  the  securities  to  satisfy  the  Judgment,  the 
funds  in  the  Superintendent's  hands  derived  from  such  sale 
are  in  ctutodia  legis  and  must  be  used  to  satisfy  such  Judg- 
ments and  orders  in  the  order  in  which  thej  are  serred; 
and  if  the  fund  is  exhausted  or  will  be  exhausted  in  pasring 
tbero,  a  subsequent  Judgment  creditor  is  not  entitied  to  anj 
part  of  the  fund  to  satisfy  bis  demand.    lb. 


5  :  :  Garnishment.  Held,  by  VALLIANT,  J.,  concur- 
ring in  a  separate  opinion  in  affirming  tbe  Judgment,  that  the 
Superintendent  of  Insurance  is  not  amenable  to  tbe  writ 
of  gamisbment;  and  if  he  has  in  his  hands  a  fund  out  of  which 
a  creditor  of  an  insurance  company  is  entitled  to  be  paid*  he 
is  amenable  to  the  writ  of  mandamus.    lb. 

INTEREST. 

Setting  Aside  Deed  of  Trust.  Where  plaintiff,  who  lost  possession 
of  the  real  estate  by  reason  of  a  foreclosure  sale  of  an  illegal 
deed  of  trust,  was  yet  Aevertheless  indebted  under  his  contract 
of  purchase  for  a  part  of  the  purchase  price,  made  no  tender 
that  would  stop  the  running  of  interest,  he  should  pay  interest 
according  to  the  contract  as  the  price  of  his  decree.  Thompson 
V.  Lindsay,  53. 

INTERSTATE  COMMERCE. 

Sem I- Monthly  Payment  Law:  Railroads.  Where  there  is  no  show- 
ing that  any  of  the  States  into  which  defendant's  railroads  run 
have  not  a  law  requiring  semi-monthly  payment  of  employees,  or 
any  similar  law,  and  there  is  no  law  of  Congress  on  the  subject, 
and  there  is  no  showing  that  any  considerable  number  of  de- 
fendant's employees  have  quit  work  because  of  semi-monthly 
payments,  it  is  not  easy  to  conceive  how  the  enforcement  of  the 
law  will  interfere  with  the  efficient  management  of  defendant's 
interstate  business.    State  y.  Railroad,  339. 

JUDGMENT. 

1.  Suit  on  Judgment:  Revivor:  Release  by  Assignee.  The 
assignee  of  a  Judgment,  which  has  been  reyiyed,  and  which  is 
used  as  the  basis  ot  a  suit  by  the  assignee  and  introduced  in 
evidence  by  him,  cannot  be  heard  to  complain  (1)  that  the 
memorandum  of  a  release  of  one  of  the  Judgment  debtors  on 
the  margin  of  the  record  signed  by  the  clerk  is  mere  hearsay, 
nor  (2)  that  the  release  by  himself  as  assignee  of  other  Judgment 
debtors  was  on  the  margin  of  the  revived  Judgment,  and  not  on 
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the  margin  of  the  original  Judgment,  nor  (3)  that  the  Judgment 
of  reviyor  was  invalid  because  at  the  suit  of  himself  as  assignee. 
Schneider  v.  Maney,  36. 


:    Release  of   Part:     Liability    for    Balance.     One    of 

several  Joint  obligors  on  an  administrator's  bond,  is  liable  for 
the  balance  due  on  the  Judgment  on  the  bond,  after  deducting 
the  amounts  paid  by  the  other  Judgment  debtors  for  their  re- 
lease. The  assignee  of  the  Judgment  has  the  right  to  recover 
of  one  of  the  Judgment  debtors  the  total  amount  due  on  the 
Judgments  against  the  principal  and  his  sureties  on  the  bond. 
That  is  true  by  force  of  Sec.  2769,  R.  S.  1909,  which  makes  con- 
tracts that  were  Joint  by  common  law  both  Joint  and  several, 
and  Sec.  2772,  which  provides  that  a  creditor  may  sue  any  one 
or  more  Joint  obligors.    lb. 


3. :  :  :  Sec.  11278:  Liability  for  Contribu- 
tion Inter  Sese.  Sec.  11278,  R.  S.  1909,  providing  that  ''no 
such  surety  shall  be  compelled,  in  any  action,  to  pay  more  than 
his  due  proportion  of  the  original  demand;  and  when  such  surety 
shall  have  previously  paid  any  portion  thereof  he  shall  be  liable 
to  pay  only  so  much  as  the  amount  already  paid  by  kim  falls 
short  of  his  due  proportion  of  the  original  demand,"  refers  only 
to  the  liability  of  contribution  between  the  sureties;  it  does  not 
apply  in  a  suit  by  the  holder  of  the  Joint  obligation  against  one 
or  more  of  the  Joint  obligors.    lb. 

4.  :    :    Release  of  Part:    Amount    Due    Not   Shown: 

Burden,  Where  the  assignee  of  three  Judgments  on  an  adminis- 
trator's bond  against  its  principal  and  six  sureties,  sues  one  of 
the  sureties  on  the  Judgments,  and  offers  the  Judgments  in ' 
evidence,  showing  an  entry  on  the  margin  releasing  five  of  the 
sureties^  it  is  his  duty  to  make  known  how  much  is  due  and 
unpaid  on  the  Judgments.  That  burden  rests  upon  him  because 
the  proof  of  payment  is  peculiarly  within  his  knowledge  and 
control,  and  where  that  is  the  fact  there  is  an  exception  to  the 
usual  rule  concerning  the  burden  of  proof.  Unless  he  shows  the 
amount  that  has  been  paid»  he  is  not  entitled  to  any  Judgment, 
lb. 

5.  Ejectment:  Res  Adjudlcata:  Illegal  Deed  of  Trust.  A  Judg- 
ment in  ejectment,  after  foreclosure  under  an  illegal  deed  of 
trust,  which,  with  the  consequent  sale,  is  attacked  by  the  equit- 
able suit  to  set  aside,  is  not  res  adjudicata  where  no  equitable 
defense  was  pleaded.    Thompson  v.  Lindsay,  53. 

^6.  Of  Probate  Court:  Setting  Aside  in  Equity:  Fraud. 
The  Judgment  of  a  probate  court  having  Jurisdiction  of  the 
subject-matter  and  of  the  parties  is  Just  as  conclusive  as  one 
rendered  by  a  <;ourt  of  general  jurisdiction,  and  it  will  not  be 
set  aside  in  equity  because  it  was  rendered  upon  a  fraudulent 
cause  of  action  or  any  other  matter  to  which  full  defense  might 
have  been  interposed  on  the  trial,  unless  such  defense  was 
prevented  by  the  fraud  of  the  party  who  recovered  the  Judg- 
ment. In  order  to  annul  such  a  Judgment,  it  must  be  shown 
that  fraud  was  practiced  in  its  procurement,  or  that  the  court 
was  misled  by  some  artifice,  trick  or  imposition  to  which  the 
party  who  obtained  the  Judgment  was  a  privy.  In  all  other  cases 
it  can  be  coirected  only  by  appeal,  writ  of  error,  or  other  apt 
proceeding  in  the  cause  wherein  it  was  rendered.  McDonald  v. 
McDaniel,    172. 
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7.  Divorce:  Granted  by  Another  State:  Recognized  In  This  State. 
The  validity  of  a  decree  of  divorce  granted  upon  constructive 
notice  by  «.  court  of  competent  jurisdiction  in  another  State 
wherein  the  defendant  never  had  a  matrimonial  domicile.  Is 
recognized  In  this  State;  and  there  is  nothing  in  the  case  of 
Haddock  v.  Haddock,  201  U.  S.  662,  which  nulliQes  that  policy. 
All  the  decision  holds  Is  that  a  State,  which  refuses  to  recognize 
the  validity  of  such  foreign  divorces,  cannot  be  compelled  to 
recognize  them  by  the  full-f&ith-and-credlt  clause  of  the  U.  S. 
Ck)nstitutlon.    Howard  v.  Strode,  210. 

8.  :    :    incomplete    Record:    Constructive    Notice. 

Where  the  decree  of  the  foreign  court  of  general  Jurisdiction 
states  In  effect  that  legal  service  was  had  by  publication,  a 
prima  facie  case  of  due  and  legal  service  is  made  out,  author- 
izing the  Introduction  of  the  decree  as  evidence  establishing 
the  fact  that  the  plaintiff  therein  had  been  granted  a  divorce 
and  that  the  marital  relation  had  been  dissolved,  and  estab- 
lishing his  status  as  a  witness.    lb. 

9.  Trust:  Resignation  of  Trustee:  Judgment:  Aided  by  Deed. 
WheFe  the  owner  of  property  conveyed  It  to  a  trustee  (a  corpora- 
tion raised  up  for  that  purpose)  upon  two  subsequent  conditions, 
namely,  (1)  that  the  trustee  should  permit  the  trustees  of 
Westminster  College  to  use,  occupy  and  control  the  property 
for  the  educational  purposes  of  the  college  and  not  otherwise 
and  (2)  Uiat  the  property  should  not  be  sold  except  the  sale 
be  ordered  by  the  circuit  court  and  the  proceeds  reinvested 
upon  like  conditions,  with  rights  of  reentry  by  the  grantor  and 
his  heirs  upon  breach  of  the  conditions,  a  resignation  by  the 
trustee  and  the  appointment  of  another  by  the  court  was  but 
the  transference  of  the  title  from  the  one  trustee  to  the  other; 
and  the  conveyance  of  the  property  by  the  former  trustee  to  the 
appointee,  in  pursuance  to  the  decree  of  the  court,  did  not  con- 
stitute a  sale  or  an  Incumbrance,  and  said  convej^ance  was 
unnecessary,  since  the  appointment  of  the  trustee  transferred 
the  title  and  there  was  no  change  in  the  uses  to  which  the 
property  could  be  put    Bredell  v.  Westminster  College,  317. 

10.  Presumptions:  Record.  No  presumptions  in  support  of  a  judg- 
ment are  to  be  allowed  In  opposition  to  any  statement  contained 
in  the  record.  If  it  appears  that  process  was  served  in  a 
particular  mode,  no  other  and  different  service  can  be  presumed. 
Woodruff  V.  Lumber  Co.,  381. 

11.  :   :    Publication   by  Wrong    Name:    "W."   and 

''Wm."    Where  proof  of  publication  has  been  filed  in  a  tax  suit^ 
it  constitutes  a  part  of  the  record,  and  where  It  shows  that  the 
publication  was  against  "W.  N.  Woodruff"  there  is  no  presump- 
tion that  there  was  at  any  time  proper  publication,  that  is, 
against  "William  N.  Woodruff,"  and  the  publication  is  void.    lb. 

12.   : :  Title  of  Officer  not  Affixed  to  Affidavit.    The 

failure  of  an  officer  to  affix  the  title  of  his  office  to  an  affidavit 
taken  before  him  and  spread  of  record  in  a  tax  suit,  would 
tend  to  Impeach  the  Jurisdiction  and  not  to  support  it     lb. 

13.  Ejectment:  Must  Include  Possession.  In  ejectment  the  Judg- 
ment should  Include  recovery  of  the  premises,  describing  them, 
and  an  award  of  a  writ  of  possession.  Otherwise,  it  is  not 
responsive  to  the  pleadings  and  a  proper  verdict     A  recital 
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therein  limiting  plalntifTs  recovery  to  the  damages  and  month- 
ly rents  and  profits  assessed  by  the  jury,  is  not  sufficient. 
ffeld,  by  GRAVES,  J^  dissenting,  that  the  court  cannot  make 
a  verdict  for  the  Jury,  and  one  which  does  not  authorize 
ft  recovery  of  the  premises  will  not  sustain  a  Judgment. 
Howell  V.  Sherwood,  613. 

14.  :    Substituted    Parties.     The   entry   of   a   judgment   In 

ejectment  in  favor  of  the  original  plaintiffs,  instead  of  in 
favor  of  the  substituted  plaintiffs  who,  in  accordance  with 
the  order  of  the  court,  have  been  substituted  as  parties,  is  an 
Informality,  which  under  the  broad  powers  of  the  statutes 
(Sees.  1851,  2119  and  2120,  R.  S.  1899)  may  be  corrected  as 
of  course,  either  in  the  trial  court  or  appellate  court     lb. 

15.  :  Correction  In  Appellate  Court    In  suits  involving  titles 

to  lands,  a  Judgment  amenable  to  correction  in  either  the  trial 
or  the  appellate  court  should  be  corrected  in  the  trial  court 
in  order  that  the  records  of  the  trial  court  as  to  final  Judg- 
ments may  be  complete  and  that  writs  of  ouster  may  issue 
therefrom.     lb. 

« 

16.  Divorce:  Obtained  by  Fraud  on  Court:  Review:  Sec.  2381,  R. 
S.  1909:  Inapplicable  Statute.  Notwithstanding  the  statute 
(Sec.  2381,  R.  S.  1909)  declaring  that  "no  petition  for  review 
of  any  Judgment  for  divorce,  rendered  in  any  case  arising 
under  this  article,  shall  be  allowed,  any  law  or  statute  to  the 
contrary  notwithstanding,"  a  suit  may  be  maintained.  In  the 
court  in  which  it  was  rendered,  to  set  aside  and  annul  a 
Judgment  for  divorce  obtained  upon  a  fictitious  cause  of  action, 
in  a  county  other  than  thdt  in  which  the  plaintiff  or  defendant 
(resident  of  the  State)  resided,  upon  notice  by  publication 
obtained  upon  plaintiff's  affidavit  stating  that  the  facts  author- 
izing such  publication  existed,  which  statement  was  knowingly 
false,  and  without  appearance  or  knowledge  of  the  proceeding 
by  defendant.  A  Judgment  so  obtained  is  a  fraud  on  the  court 
and  defendant  and  as  between  the  plaintiff  and  defendant  will 
be  held  to  be  null  and  void  in  a  court  of  equity,  nor  does  the 
statute  inhibit  a  suit  in  equity  to  set  it  aside.  Dorrance  v. 
Dorrance,  625. 

17.  :  Not  Subject  to  Review:  Statute  Inapplicable  to  Judg- 
ment Obtained  by  Fraud.  Section  2381,  Revised  Statutes  1909, 
"declaring  that  no  petition  for  review  of  any  Judgment  for 
divorce,  rendered  in  any  case  arising  under  this  article,  shall 
be  allowed,  any  law  or  statute  to  the  contrary  notwithstanding," 
l8  in  pari  materia  with  the  other  statutes  enacted  at  the  same 
term  of  the  Legislature  relating  to  petitions  for  the  review  of 
judgments  for  irregularities  and  found  in  the  general  code,  and 
is  an  exception  to  those  statutes  and  applies  only  to  petitions 
for  review  of  Judgments  rendered  on  constructive  notice  when 
filed  in  the  original  cause,  and  does  not  inhibit  a  separate  suit 
in  a  court  of  equity  to  set  aside  a  Judgment  for  divorce  obtained 
by  fraud  upon  the  court  and  the  defendant  therein.  [Overrul- 
ing Salisbury  v.  Salisbury,  92  Mo.  683,  so  far  as  it  conflicts  with 
this  holding.*)    lb. 

18.  Divorce:  Jurisdiction:  Plaintiff  not  Resident  of  County.  A 
circuit  court  is  a  court  of  general  Jurisdiction;  and  when  a 
plaintiff,  a  resident  of  one  county,  brought  suit  for  divorce 
against  his  wife  in  the  circuit  court  of  another  county,  he 
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voluntarily  submitted  himself  to  the  lurisdiction  of  that  court, 
and  the  question  of  his  residence  in  the  latter  county  is  con- 
cluded by  the  decree  of  divorce  rendered  by  the  circuit  court 
therein,  and  that  decree  is  not  void  on  the  ground  that  he  was 
a  resident  of  another  county,  but  at  most  only  voidable  on  that 
ground.  [Per  WOODSON,  J.,  dissenting.]  Dorrance  v.  Dor- 
rance,  625. 

19.  :  :  Over    Defendant:    By    Publication:    Collateral 

Attack.  The  circuit  court  acquires  jurisdiction  over  the  person 
of  a  defendant  in  a  divorce  suit  duly  notified  by  publication  of 
its  institution  in  the  manner  prescribed  by  statute,  whether  or 
not  the  affidavit  in  support  of  the  petition,  to  the  effect  that  the 
defendant  had  absconded  and  had  concealed  herself  and  her 
whereabouts  was  unknown,  were  true  or  false;  and  the  judg- 
ment rendered  in  pursuance  of  said  publication  is  not  void, 
and  cannot  be  set  aside  in  a  collateral  proceeding.  [Per 
WOODSON.  J.,  dissenUng.]  lb. 

20.  :  :  Order  of  Publication:  Judgment  Only  Void- 
able. An  order  of  publication  made  upon  an  affidavit  sufficient 
under  the  statute  authorizing  it  and  published  in  the  manner 
prescribed  by  tbe  statute  though  that  affidavit  be  false,  is  Jiot 
void,  but  legal  process,  and  valid  for  the  purpose  of  bringing 
defendant  into  court,  whether  or  not  she  has  any  knowledge 
of  it;  and  a  judgment  rendered  in  pursuance  of  said  constructs 
ive  notice  is  not  void,  but  only  voidable,  and  cannot  be  set  aside 
for  fraud  aliunde  the  record.  [Per  WOODSON,  J.,  dissenting.] 
lb. 

21.  :    Setting    Aside    Decree    by    Equity.     The    Legislature 

enacted  sections  13  and  14,  chapter  55,  page  666,  R.  S.  1855, 
entitled  "Divorce  and  Alimony,"  now  Sees.  2380  and  2381,  R.  S. 
1909.  declaring  that  **no  petition  for  review  of  any  judgment 
for  divorce  shall  be  allowed,  any  law  or  statute  notwithstand- 
ing," and  that  ''no  final  judgment"  for  divorce  "shall  be  re- 
viewed, annulled  or  modified,  in  the  Supreme  or  any  other 
court,  by  appeal  or  writ  of  error,  unless  such  appeal  shall  have 
been  granted  during  the  term  ...  or  such  writ  shall  have 
issued  within  sixty  days  after  the  judgment  was  rendered," 
for  the  purpose  of  correcting  the  wrong  wrought  by  the  de- 
cision in  Smith  v.  Smith,  20  Mo.  166,  in  which  it  was  held  that 
sections  1,  2,  3  and  4,  article  6,  chapter  137,  page  851,  Revised 
Statutes  1846,  entitled  "Practice  in  Chancery,"  made  possible 
a  review  of  a  judgment  in  a  divorce  case  by  a  motion  or  peti- 
tion for  review  filed  therein  after  the  adjournment  of  the  term. 
The  evident  purpose  of  those  two  sections  was  to  forever  pre- 
clude the  setting  aside  of  a  decree  for  divorce,  rendered  by  the 
circuit  court,  after  jurisdiction  had  been  acquired  in  the  manner 
prescribed  by  statute,  whether  obtained  by  false  allegations 
and  testimony  as  to  the  residence  of  plaintiff  or  a  false  affi- 
davit as  to  defendant's  residence,  or  any  other  fraud  dehors 
the  face  of  the  record,  unless  defendant  moved  to  have  it  re- 
viewed either  during  the  term  or  within  sixty  days  after  it 
was  rendered.  The  said  section  2381  excludes  any  suit  in 
equity  to  set  aside  a  divorce  decree  obtained  by  fraud  except 
fraud  on  the  face  of  the  record.  Such  a  suit  in  equity,  where 
the  court  has  obtained  jurisdiction  in  the  manner  prescribed 
by  statute,  is  clearly  a  "petition  for  review,"  and  to  allow  it 
would  be  to  write  an  exception  into  the  statute  which  the 
Legislature  clearly  never  Intended  to  make,  its  intention  being 
to  prohibit  courts  from  entertaining  petitions  for  review  based 
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on  any  ground  after  the  lapse  of  the  term  at  which  the  de- 
cree was  rendered,  unless  an  appeal  is  taken  during  the  term 
or  within  sixty  dSLys  after  judgment,  except  that  a  court  of 
equity  may  at  any  time  set  aside  a  decree  where  the  record 
on  its  face  shows  the  court  had  no  jurisdiction  over  the  case. 
[Per  WOODSON,  J.,  dissenting.]    lb. 

JUDICIAL  NOTICE. 

1.  Constitutional  Law:  Semi-monthly  Payment:  Beneficial.  A 
statute  which  requires  railroad  companies  to  pay  their  employ- 
ees as  often  as  twice  a  month  is  a  beneficial  law  to  such  em- 
ployees. The  courts  will  take  judicial  notice  of  that  fact. 
SUte  V.  Railroad,  339. 

2.  Clouds.  The  Supreme  Court  cannot  take  judicial  notice  of  the 
presence  of  clouds  in  the  sky  at  a  given  time.  State  v.  How- 
ard, 432. 

3.  Civil  War:  Lapse  In  Sessions  of  Court.  The  court  takes  judi- 
cial notice  of  the  historical  fact  that  the  Civil  War  raged  with 
fury  in  the  vicinity  of  Springfield,  from  June,  1861,  to  August, 
1862,  and  that  there  was  a  lapse  in  the  terms  of  the  circuit 
court  in  consequence  thereof.  Under  the  statutes  (R.  S.  1855, 
p.  539,  sees.  44  to  48)  this  lapse  merely  had  the  eftect  of  ad- 
journments; and  a  garnishee,  summoned  on  an  execution  is- 
sued on  February  14,  1861,  was  in  court  until  final  adjournment 
and  until  interrogatories  were  filed  at  the  August  term,  1862. 
Howell  V.  Sherwood,  513. 

JUDICIAL  SALES. 

1.  Lost  Files:  Presumptions.  Where  there  is  a  great  lapse  of 
time  and  files  are  lost,  courts  will  indulge  very  favorable  pre- 
sumptions to  uphold  judicial  sales.     Howell  v.  Sherwood,  513. 

2.  Garnishee:  Insufficient  Return:  Lost  Execution:  Recitals  of 
Record:  Issue  of  Fact.  A  return  of  an  execution  issued  against 
a  judgment  debtor  In  1861  reciting  simply:  "Executed  the 
within  writ  by  summoning  Charles  Carleton  as  garnishee"  will 
not  support  a  judgment  against  Carleton  as  garnishee,  since 
it  attaches  nothing  in  his  hands,  and  cites  him  to  appear  at 
no  court  and  at  no  day  or  term  certain  to  answer  interroga- 
tories. But  where  the  execution  is  lost,  and  that  these  were 
the  words  of  the  return  is  established  by  the  memory  of  a 
single  witness  who  last  examined  it  in  1866  and  testified  forty 
years  afterwards,  and  the  old  files  of  the  case  and  the  records 
show  that  interrogatories  were  exhibited  against  Carleton  at 
the  August  term,  1862,  and  that  an  interlocutory  judgment  was 
rendered  against  him  by  default  at  that  term  and  the  cause 
continued  until  the  next  term  to  make  inquiry  of  the  amount 
due  from  him  to  the  judgment  debtor,  and  that  interlocutory 
judgment  recites  that  "and  it  appearing  that  the  said  garnishee 
Charles  Carleton,  had  been  duly  summoned  as  garnishee  and 
has  failed  to  answer  interrogatories/'  and  that  final  judgment 
was  rendered  at  the  January  term,  1863,  reciting,  "And  it  ap- 
pearing to  the  satisfaction  of  the  court  that  Charles  Carleton 
has  been  duly  summoned  as  garnishee  in  this  cause,"  It  will 
be  held,  first,  that  the  recitals  in  the  record  of  due  service  on 
said  garnishee  are  presumptively  true,  since  the  presumption 
is  that  courts  of  general  jurisdiction  proceed  by  right  and  not 
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by  wrong;  and»  second,  the  court  cannot  declare  as  a  matter 
of  law  that  the  return  was  in  the  words  testified  by  the 
witness;  but  the  issue  is  one  of  fact,  for  the  Jury's  determinap 
tlon.    Howell  v.  Sherwood^  513. 

3.  Execution:  Returnable  to  Past  Term.  An  execution  dated  De- 
cember 7,  1863,  and  made  returnable  *'on  the  4th  Monday  in 
January  next  (A.  D.  1863)"  is  not  made  returnable  to  a  day 
in  the  past,  but  the  word  "next"  controls  the  figures  "1863" 
and  makes  that  impossible  date  read  1864.    lb. 


:  Alias:   Recital  of  Former  Levies.    An  aliaa  execution 

with  a  clerk's  indorsement  of  the  amount  previously  collected 
and  the  amount  due,  need  not  recite  former  levies,  when  the 
land  levied  on  under  such  former  executions  was  sold  and  these 
writs  fully  executed.    lb. 


5.  :  :  Judgment  Satisfied  by  Former  Execution:  In- 
terest. If  by  computing  interest  the  judgment  was  not  fully 
satisfied  by  the  levy  and  sale  under  the  first  execution,  an 
alias  execution  and  a  sale  thereunder  are  not  void.    lb. 

6.  Sheriffs  Deed:  No  Recital  of  Land  Conveyed.  A  sheriff's  deed 
containing  an  accurate  recital  of  the  judgment  execution,  levy 
on  the  land  in  dispute  (describing  it),  the  advertisement  (also 
describing  it),  the  place  and  time  of  sale,  and  that  the  sheriff 
"did  expose  for  sale  at  public  auction  for  ready  money,  all 
the  right,  title,  interest  and  estate  of  tbe  said"  judgment  debtor 
"of,  in  and  to  above  described  real  estate,  and  .  .  the 
same  was  stricken  oft  and  sold,"  and  every  other  necessary 
prescribed  statutory  recital  except  that  in  the  conveyance 
clause  it  says  "I  .  .  do  hereby  assign,  transfer  and  convey 
to  the  said"  purchaser,  'liis  heirs  and  assigns  forever,  with 
all  rights  and  appurtenances  thereto  belonging,"  omitting  after 
the  word  "convey"  to  say  "said  land"  or  "said  above  described 
tract  of  land,"  is  a  good  deed  in  an  action  at  law.  It  did  "con- 
vey" the  land  described  above  and  "sold."  A  sheriff's  deed 
is  to  be  construed  as  other  deeds;  in  so  far  as  the  real  in- 
tendment, as  gathered  from  the  entire  instrument,  is  to  con- 
trol, such  deed  is  entitled  to  the  value  its  face  imports.    lb. 

7.  Administrator's  Deed:  By  Former  Public  Administrator.  In 
1883  public  administrators  were  not  discharged  at  the  expirar 
tion  of  their  official  terms  from  the  administration  of  estates 
in  their  hands,  and  hence  a  deed  made  In  that  year  by  one 
who  is  described  therein  as  the  "former  public  adminis- 
trator of  the  county  ...  in  charge  of  the  estate  .  .  ."• 
and  otherwise  regular  on  its  face,  conveyed  the  title.    lb. 

JURIES  AND  JURORS. 

1.  Grand  Jury:  Impaneled  Before  Arrest:  Negro:  Discrimination. 
A  defendant  not  under  arrest  nor  held  to  answer  a  criminal 
charge  when  the  grand  jury  which  found  the  indictment  against 
him  was  impaneled,  is  precluded  under  the  statute  (Sees.  5067 
and  5068,  R.  S.  1909)  from  attacking  the  indictment  on  the 
ground  of  the  incompetency  of  a  grand  juror,  or  because  of 
any  irregularity  in  the  manner  of  selecting  tiie  grand  jury; 
and,  hence,  a  defendant  not  under  arrest  nor  held  to  answer  a 
criminal  charge  when  the  grand  jury  was  impaneled,  cannot 
have  the  indictment  against  him  quashed  on  the  ground  that  he 
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Is  a  negro  and  the  Jury  commlBsioner  did  not  sthnmon  anj  per- 
son of  his  race  to  sit  on  the  grand  Jury.  State  t.  Washington* 
401. 

2.  Railroad  Efnployees:  Directory  Statute.  The  statute  exempt- 
ing railroad  employees  from  Jury  serylce  in  the  city  of  St  Louis 
is  directory,  and  a  conyicted  defendant  is  not  entitled  to  a 
reversal  of  the  Judgment  on  the  ground  that  the  trial  court 
overruled  his  challenge  to  three  railroad  employees  summoned 
as  talesmen.    State  v.  Jackson,  410. 

3.  Sheriff:  Disqualified  to  Summon  Jury:  Indiscreet  Conduct. 
Indiscreet  conduct  on  the  part  of  the  sheriff,  public  and  un- 
concealed, such  as  that,  in  response  to  a  written  invitation  of 
an  interested  friend  of  deceased  to  visit  his  town  and  attend  a 
moving-picture  sho^,  at  which  were  exhibited  pictures  of  de- 
ceased-in  a  prize  fight  with  another,  he  did  so  at  his  own  ex- 
pense, is  not  alone  sufficient  to  authorize  the  Supreme  Ck)urt 

.  to  say  that  the  refusal  of  the  trial  court  to  disqualify  the  sheriff 
was  error,  the  rule  being  that  the  appellate  court  will  not  re- 
verse the  ruling  of  the  trial  court  in  such  a  matter  unless  the 
ruling  amounted  to  an  abuse  of  discretion.  State  v.  Dipley, 
461. 

4.  Challenge.  A  general  request  that  certain  Jurors  "be  excused 
and  discharged  from  the  panel"  made  on  their  vior  dire  exam- 
ination, is  no  challenge  at  all,  and  will  not  authorize  their  dis- 
charge.   A  specific  ground  of  disqualification  must  be  urged.    lb. 

5.  Examination  Out  of  Order.  Where  no  objection  was  made  to 
the  examination  of  two  talesmen  out  of  their  order  on  the  list 
until  after  they  had  been  examined,  there  was  no  reviewable 
error.    lb. 

6.  Number  of  Challenges.  Where  more  than  one  defendant  are 
Jointly  tried  in  a  murder  case,  each  is  not  entitled  to  twenty 
peremptory  challenges.    lb. 

LANDS  AND  LAND  TITLES. 

1.  Domestic  Partition:  Deed  to  Husband  and  Wife:  Estate  by 
Entirety.  In  domestic  partition,  made  by  the  three  daughters 
who  had  inherited  the  land  from  their  father,  and  their  hus- 
bands, a  deed  by  two  of  the  daughters  and  their  husbands 
to  another  daughter  and  her  husband  did  not  create  an  estate 
by  the  entirety  in  the  grantees,  nor  did  it  invest  any  title  at  all 
in  the  husband,  or  create  any  new  title.  In  domestic  peu*tition 
the  heir  takes,  ^ot  by  deed,  but  by  inheritance  from  the  ancestor, 
and  the  heir  henceforth  holds  in  severalty,  though  inch  heir  be 
a  married  daughter  and  the  deed  is  to  her  and  her  husband. 
Jdly  V.  Lamari  44. 

2.  :  :  Curtesy.    And  if  the  married  daughter  die 

leaving  children  bom  of  the  marriage,  a  deed  by  her  surviving 
husband  conveys  only  his  estate  by  the  curtesy.    lb. 


:  :   Assumption  of  Debt.     Nor  did  the  giving 

of  a  new  mortgage  on  the  segregated  portion  of  the  land  set 
off  to  the  inheriting  daughter  and  deeded  to  her  and  her  hus- 
band, in  an  amount  equal  to  her  proportionate  share  of  an  exist- 
ing mortgage  and  Judgment  against  the  whole,  relate  back  to  the 
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partition  atfd  create  an  estate  by  the  entirety.  Nor  did  the  pay- 
ment of  that  new  mortgage  out  of  the  proceeds  of  a  sale  of  the 
land  by  him  after  her  death  establish,  or  tend  to  establish,  that 
he  paid  a  consideration  creating  him  a  Joint  tenant  with  her. 
Jelly  T.  Lamar,  44. 


4.  :  :  :    Payment  by  Husband's  Grantee: 

Subrogation.  Where  the  inheritance  is  burdened  with  a  mort- 
gage and  judgment,  and  they  are  prorated  among  the  heirs  at 
the  time  of  the  domestic  partition,  each  takes  her  share  of  the 
estate  with  that  burden;  and  though  it  is  removed  from  one  of 
the  parcels  by  a  new  mortgage  given  by  the  heir  thereto  and  her 
husband,  the  substance  of  the  debt  continues  and  she  must  take 
it  subject  to  that  burden;  and  if  after  her  death  her  husband, 
supposing,  because  the  partition  deed  named  him  and  her  as 
grantees,  that  he  was  the  owner  of  the  entire  estate  as  surviYor, 
conveys  it  to  another,  who  in  good  faith  pays  the  incumbrance, 
this  last  grantee  is  not  a  volunteer  or  intermeddler,  but  is 
entitled  to  subrogation,  and  to  be  reimbursed  out  of  a  sale  of  the 
property  for  the  amount  of  the  mortgage,  with  interest  from 
the  date  of  payment    lb. 

5.  Easement:  Of  Abutting  Proprietor  In  Street.  An  abutting 
proprietor  has  an  easement  of  access  in  the  street  which  is  as 
much  property  as  the  land  to  which  it  pertains.  Press  v.  Penny, 
98. 

6.  Negligence:  Injury  of  Pedestrian  on  Sidewalk:  Liability  of 
Abutting  Owner.  The  defendants,  who  were  tenants  in  pos- 
session of  a  building  abutting  on  a  busy  street,  employed  an 
independent  contractor  to  take  down  a  framed  muslin  sign 
tacked  above  the  first  story  of  defendants*  building.  While 
drawing  a  nail  an  employee  of  the  contractor  fell  from  a  ladder 

^  resting  upon  the  sidewalk  and  injured  the  plaintiff,  a  passer-by. 
Held,  that  the  work  itself,  performed  at  the  time  and  place 
mentioned,  was  not  of  such  kind  as  to  render  the  defendants 
liable  for  injury  growing  out  of  its  proper  performance.    lb. 

7.   :   Maintaining  Dangerous  Condition  on  Property.     An 

owner  who  contracts  for  the  creation  of  a  condition  on  his  prop- 
erty which  is  dangerous  to  third  persons  will  be  liable  for  in- 
juries resulting  therefrom.    lb. 

LESSOR  AND  LESSEE. 

1.  Sidewalk:  Possession  of  Premises:  Liability.  Where  the  abut- 
ting property  is  leased  and  has  been  for  twenty  years,  yet  is 
in  the  actual  occupancy  of  a  subtenant,  it  is  the  subtenant  and 
not  the  lessee,  if  either,  that  Is  liable  for  ^damages  for  injury 
to  a  pedestrian  due  to  a  defective  sidewalk.  Iq  such  case  the 
lessee  is  in  constructive  possession  only,  and  not  actual  pos- 
session, and  the  liability  attaches  to  the  one  whose  duty  it  is 
to  keep  the  premises  in  order,  and  that  duty  devolves  upon 
him  who  is  in  actual  occupancy  with  immediate  control  of  the 
premises.     Kllroy  v.  St.  Louis,  79. 

2.   :    :    Liability    of    City.    Although    the    lessee   of 

the  abutting  premises  may  not  be  liable  for  injuries  to  a 
pedestrian  due  to  a  defective  covering  of  a  coal  chute  in  the 
sidewalk,  because  not  in  actual  possession  of  the  premises,  and 
a  demurrer  may  properly  be  sustained  as  to  it  on  that  ground, 
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yet  the  city  may  be  liable,  and  a  nonsuit  as  to  the  lessee,  though 
properly  upheld  on  that  ground,  does  not  relieve  the  city  of  its 
liability.    lb. 

3.    Negligence:     Of    Independent    Contractor:     Injury    to    Pedes- 
trian   on    Sidewalk:    Liability   of   Abutting    Owner.     A  tenant 
in  possession  of  a  building  abutting  on  a  street  is  not  liable 
for  injury  to  a  pedestrian  on  the  sidewalk  caused  by  the  neg- 
ligence of  a  worlEman  employed  by  an  independent  contractor  in 
taking  down  a  sign  on  the  outside  of  the  building. 
BOND,  C,  concurs  in  the  result  for  the  sole  reason  that  the 
work  was  not  such  as  is  ordinarily  "attended  with  danger," 
and  hence  the  owner  Incurred  no  liability  by  letting  it  to  a 
competent  contractor. 
WOODSON,  J.,  concurs  for  two  additional  reasons:  first,  because 
the  record  shows  that  plaintiff's  injuries  were  the  result  of 
accident  and  not  of  negligence;  second,  because  even  though 
it  be  conceded  that  his  injury  was  the  result  of  negligently 
pulling  the  nail,  yet  It  cannot  be  said  that  the  defendants 
or  the  contractors  could  have  reasonably  foreseen  such  re- 
sult   Press  V.  Penny,  98. 

LIENS,  PRIORITY.    See  Cities. 

LIMITATIONS. 

Ejectment:  Thirty- year  Statute:  Paying  Taxes.  The  ejectment 
suit  of  a  plaintiff  who  paid  taxes  for  one  year  within  the  thirty- 
year  period,  while  in  possession,  is  not  barred  by  the  thirty- 
year  Statute  of  Limitations.    Howell  y.  Sherwood,  613. 

MANSLAUOHTBR. 

1.  Self-defense:  Withdrawal  from  Combat:  Evidence:  Question 
for  Jury.  In  this  prosecution  for  murder,  where  there  was  sub- 
stantial evidence  tending  to  show  that  defendant  struck  deceased 
with  a  rock  and  then  ran,  that  deceased  followed  the  defendant 
and  attacked  him,  and  that  defendant  then  shot  and  killed  de- 
ceased, the  good  faith  of  the  defendant  in  withdrawing  and  the 
consequent  revival  of  his  right  of  self-defense  became  a  ques- 
tion for  the  jury.    State  v.  Wilson,  481. 

2.  Second  Degree:  Instruction.  When  there  was  substantial 
evidence  tending  to  show  that  the  deceased  pursued  the  defend- 
ant through  a  crowd  and  Into  a  crowded  street;  that  he  held  in 
his  hand  a  piece  of  brick  or  stone;  that  he  overtook  the  defend- 
ant, who  had  fled  until  checked  by  some  stands  and  the  crowd; 
that  he  seized  the  defendant  by  the  shoulder  or  around  the 
neck  and  struck  at  defendant's  head  with  the  weapon  he  car- 
ried; that  by  reason  of  the  fact  that  the  defendant  "ducked" 
toward  deceased  the  latter's  arm  or  wrist  struck  the  defendant 
and  the  brick  fell  from  his  hand;  and  that  it  was  after  deceased 
had  thus  accidentally  disarmed  himself  the  ffttal  shots  were 
flred — ^when  there  was  such  evidence  the  trial  court  should  have 
instructed  on  manslaughter  in  the  second  degree  as  defined  by 
Sec.  4461,  R.  S.  1909,  which  reads:  "Every  person  who  shall 
unnecessarily  kill  another,  either  while  resisting  an  attempt 
by  such  other  person  to  commit  any  felony,  or  do  any  other 
unlawful  act  after  such  attempt  shall  have  failed,  shall  bo 
deemed  guilty  of  manslaughter  in  the  second  degree."    lb. 
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3.  Provocation:  Previous  Malice:  Question  fcr  Jury:  Instruc- 
tions. An  instruction  on  manslaughter  in  the  fourth  degree 
should  be  given  when  there  is  substantial  evidence  of  provo- 
cation, despite  the  fact  that  there  Is  evidence  that  the  defendant 
had  previously  threatened  the  deceased  and  the  further  f^t 
that  the  killing  was  done  with  a  deadly  weapon.  In  such  case 
the  existence  of  previous  malice  or  a  deliberate  purpose  to  kill, 
such  as  would  cause  the  provocation  to  be  disregarded,  must  be 
ascertained  by  the  jury,  not  by  the  court    Staite  y.  Wilson,  481. 

-  4.  Instructions:  On  All  Theories  Supported  by  Substantial  Evi- 
dence. Courts  cannot  confine  their  instructions  to  those  theories 
in  support  of  which  the  evidence  preponderates.  It  is  their  duty 
to  instruct  upon  every  theory  supported  by  substantial  evidence, 
lb. 

•MINERS  AND  MINING. 

1.  Constitutional  Law:  Due  Process:  Equal  Protection  of  the 
Laws.  Sees.  5440-5444,  R.  S.  1909,  making  operators  of  mines 
liable  for  damages  sustained  by  any  servant  by  reason  of  the 
negligence  of  a  fellow-servant,  are  not  invalid  as  in  contraven- 
tion of  the  Fifth  and  Fourteenth  Amendments  to  the  Federal 
Constitution  or  of  section  30,  article  2,  and  section  53,  article  4, 
of  the  Missouri  Constitution,  guaranteeing  due  process  of  law 
and  the  equal  protection  of  the  laws.  In  view  of  the  unusual 
hazards  incident  to  the  labors  of  miners,  legislation  applicable 
to  them  as  a  class  has  frequently  been  upheld.  Hawkins  y. 
Smith,  688. 

2.  ■:  :  :  classification  for  Legislative  Pur- 
poses. Nor  is  the  act  invalidated  by  the  fact  that  It  excludes 
from  its  benefits  certain  workmen  employed  above  ground. 
There  is  a  broad  distinction  discernible  between  the  hazards 
incident  to  the  performance  of  their  duties  by  those  miners  en- 
gaged in  working  beneath  the  earth's  surface  and  those  attend- 
ant upon  the  doing  of  the  work  which  is  done  above  the  surface, 
lb. 


3.  :  :  :  "Producing."  Nor  is  the  act  in- 
valid because  it  applies  only  to  "producing"  "mines,  thus  ex- 
cluding prospectors,  and  explorers.  It  Is  not  for  that  reason 
violative  of  the  constitutional  inhibition  against  class  legisla- 
tion, nor  does  it  deny  the  equal  protection  of  the  laws.    lb. 

4.  — — :  Class  Legislation.  The  Legislature  may  exercise  a 
wide  discretion  in  selecting  and  classifying  objects  of  legis- 
lation, and  it  is  only  when  the  legislative  power  has  been  tran- 
scended that  the  courts  may  interfere.    lb. 

MORTGAGES  AND  DEEDS  OF  TRUST. 

1.  Domestic  Partition:  Deed  to  Husband  and  Wife:  Assumption 
of  Debt.  The  giving  of  a  new  mortgage  on  the  segregated  por- 
tion of  the  land  set  off  to  the  inheriting  daughter  and  deeded 
to  her  and  her  husband,  in  an  amount  equal  to  her  proportion- 
ate share  of  an  existing  mortgage  and  judgment  against  the 
whole  did  not  relate  back  to  the  partition  and  create  an  estate 
by  the  entirety.  Nor  did  the  payment  of  that  new  mortgage 
out  of  the  proceeds  of  a  sale  of  the  land  by  him  after  her  death 
establish,  or  tend  to  establish,  that  he  paid  a  consideration 
creating  him  a  joint  tenant  with  her.    Jelly  y.  Lamar^  44. 
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:  : :  Pnyment  by  Husband's  Guarantee: 

Subrogation.  Where  the  inheritance  is  burdened  with  a  mort- 
gage and  Judgment,  and  they  are  prorated  among  the  heirs  at 
the  time  of  the  domestic  partition,  each  takes  her  share  of  the 
estate  with  that  burden;  and  though  it  is  removed  from  one  of 
the  parcels  by  a  new  mortgage  given  by  the  heir  thereto  and  her 
husband,  the  substance  of  the  debt  continues  and  she  must  take 
it  subject  to  that  burden;  and  if  after  her  death  her  husband,  sup- 
posing, because  the  partition  deed  named  him  and  her  as 
grantees^  that  he  was  the  owner  of  the  entire  estate  as  survivor, 
conveys  it  to  another,  who  in  good  faith  pays  the  incumbrance, 
this  last  grantee  is  not  a  volunteer  or  intermeddler,  but  is 
entitled  to  subrogation,  and  to  be  reimbursed  out  of  a  sale  of  the 
property  for  the  amount  of  the  mortgage,  with  interest  from 
the  date  of  payment.    lb. 

Trustee's  Sale:  Purchaser:  Alter  Ego:  Notice  of  Illegality. 
Where  the  deed  of  trust  Is  illegal,  a  purchaser  with  notice  of 
its  illegality  takes  subject  to  be  divested  of  what  the  sale  brought 
her;  and  a  mother  of  the  seller  of  the  property,  who,  under  a 
contract  of  sale  authorizing  him  to  place  a  deed  of  trust  thereon 
for  the  amount  of  the  deferred  payments  and  all  liens  and  taxes 
paid  by  him,  carried  into  the  deed  of  trust  such  illegal  excesses 
as  tainted  it  with  illegality  and,  without  receiving  any  money 
from  her,  made  the  note  to  her  and  then  procured  foreclosure  and 
purchased  the  property  in  her  name,  takes  with  full  notice. 
Thompson  v.  Lindsay,  63. 


4.  :   Loan:   None  In   Fact:   Sale.     Where  the  contract  of 

sale  of  a  lot  contemplated  a  real  loan  by  the  seller  to  pay  the 
deferred  purchase  price,  and  no  loan  in  fact  was  made,  a  deed 
of  trust  given  by  him  to  secure  the  fictitious  note  is  a  mere 
shell,  and  a  sale  tb«^reunder  to  a  purchaser  with  notice  was  made 
subject  to  the  equitable  right  of  the  purchaser  of  the  lot  to 
redeem — unless  that  right  is  defeated  by  estoppel  or  some  other 
equitable  or  legal  ground.    Ih. 

5.  Ejectment:  Res  Adjudlcata:  Illegal  Deed  of  Trust.  A  Judg- 
ment in  ejectment,  after  foreclosure  under  an  illegal  deed  of 
trust,  which,  with  the  consequent  sale.  Is  attacked  by  the  equit- 
able suit  to  set  aside,  is  not  res  adjudicata  where  no  equitable 
defense  was  pleaded.    lb. 

6.  Setting  Aside  Deed  of  Trust:  Restitution  and  Rents.  Where 
a  cause  is  in  equity  and  there  is  a  prayer  for  general  relief,  the 
chancellor  should  give  rounded  and  perfect  relief,  although 
that  relief  may  embrace  matters  cognizable  at  law.  Where  the 
suit  is  to  set  aside  an  illegal  deed  of  trust  and  a  consequent 
illegal  sale,  under  which  defendant,  with  full  notice,  got  pos- 
session, the  decree  awarding  plaintiff  possession  and  rents  will 
not  be  disturbed.    lb. 


7.  :  interest.    Where  plaintiff,  who  lost  possession  of  the 

real  estate  by  reason  of  a  foreclosure  sale  of  an  illegal  deed 
of  trust,  was  yet  nevertheless  indebted  under  his  contract  of 
purchase  for  a  part  of  the  purchase  price,  made  no  tender  that 
would  stop^  the  running  of  interest,  he  should  pay  Interest  ac- 
cording to  the  contract  as  the  price  of  his  decree,    lb. 

8.  Contract:  To  Purchase  Lot:  To  Pay  Special  Tax  Bill:  Amount 
at  Which  Suit  Thereon  If  Compromised:  illegal  Deed  ef  Trust: 
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Redemption.  The  purcliaser  of  a  town  lot  paid  a  small  amount, 
in  cash,  and  agrreed  to  pay  the  balance  In  monthly  installments, 
and  to  pay  a  special  tax  bill  for  street  grading,  and  was  to  have 
a  warranty  deed  when  all  was  paid.  The  contract  further  gave 
the  seller  the  right  and  option,  at  any  time  before  payment  in 
full  was  made,  to  put  a  deed  of  trust  upon  the  lot  for  the 
amount  unpaid  on  said  contract,  with  usual  commissions  and 
expenses,  to  receive  the  proceeds  of  the  loan,  and  thereupon  to 
execute  to  the  purchaser  a  warranty  deed  with  a  provision 
therein  that  the  grantee  assumes  the  payment  of  such  loan.  At 
the  time  the  contract  was  made  there  was  a  special  taxbill 
which  had  been  outstanding  and  unpaid  for  three  years,  and  in 
suit  for  over  a  year,  and  that  bill  the  seller  had  disputed  as 
being  void,  but  two  years  later  he  compromised  the  suit  by  pay- 
ing sixty  per  cent  of  the  principal.  He  then  demanded  of  the 
purchaser  payment  of  the  whole,  with  ten  per  cent  interest  from 
its  date,  and  on  the  purchaser's  failure  to  pay,  he  made  a  deed 
of  trust  on  the  lot  for  the  balance  of  the  purchase  price  unpaid 
and  for  the  amount  of  the  taxbill  with  interest,  etc.,  and  made 
a  warranty  deed  to  the  purchaser,  and  when  the  semi-annual 
interest  on  the  amount  became  due  and  was  not  paid  had  the 
property  sold  and  bought  it  in  in  the  name  of  his  mother.  Held, 
that  a  contract  to  pay  the  taxbill  did  not  mean  a  contract  to 
buy  it;  and  to  interpret  the  contract  to  mean  that  the  seller  could 
fasten  the  whole  of  the  disputed  taxbill,  principal  and  interest, 
upon  the  purchaser,  would  be  to  make  it  a  trap  to  catch  the 
purchaser.  What  the  contract  meant,  when  it  said  the  pur- 
chaser agrees  to  pay  the  taxbill,  was  that  the  purchaser  should 
bear  the  burden  of  defending  the  suit  then  pending  on  the  tax 
bill.  And  this  view  is  strengthened  by  its  other  provisions  that 
if  the  seller  paid  any  taxes  or  liens  the  amount  so  paid  was  to 
bo  reimbursed  to  him  at  eight  per  cent  and  distributed  through- 
out the  monthly  installments,  and  if  he  exercised  his  option  to 
borrow  money  on  the  lots  the  amounts  paid  by  him  on  liens  and 
taxes  should  merge  in  the  amount  of  the  loan  to  be  secured  by 
the  deed  of  trust  and  assumed  by  the  purchaser.  The  seller 
was  entitled  to  demand  only  the  amount  at  which  the  taxbill  was 
compromised,  and  the  illegal  excess  carried  by  him  into  the 
deed  of  trust  tainted  it  and  the  consequent  trustee's  deed  with 
illegality.    Thompson  v.  Lindsay,  53. 

9.  Benefit  Assessment:  l^ortgage  on  Lot:  Priority  of  Lien.  Un- 
der the  charter  of  the  city  of  St  Louis  the  lien  of  a  special 
taxbill  issued  for  a  street  improvement  has  priority  over  a 
deed  of  trust  which  antedates  the  taxbill. 

Held,  by  KBNNISH,  J.,  dissenting,  with  whom  VALLIANT,  C. 
J.,  and  LAMM,  J.,  concur,  that  a  special  taxbill  issued 
for  a  street  improvement  does  not  have  priority  over  a 
pre-existing  deed  of  trust  unless  the  lien  of  the  taxbill  is 
expressly  or  by  fair  inference  given  a  priority  by  the 
charter,  and  no  such  priority  is  found  in  the  charter.  Con- 
struction Co.  V.  Rink  Co.,  241. 

10.  Taxes  on  Real  Estate:  Prior  Lien  to  Incumbrance.  General 
taxes  on  real  estate  constitute  a  prior  lien  against  the  prop- 
erty on  which  they  are  assessed,  and  that  lien  is  not  de- 
pendent upon  any  express  statute  to  that  effect  The  holding 
is  based  on  the  uniformly  recognized  principle  that  the  claim 
of  the  State  for  the  taxes  necessary  for  its  support  is  superior 
to  demands  created  by  private  contract 
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Htld,  by  KENNISH,  J.,  dissenting,  with  whom  VALLIANT,  C. 
J.,  and  LAMM,  J.,  concur,  that  neither  general  taxes  nor 
special  taxes  against  real  estate  constitute  a  prior  lien 
over  an  existing  deed  of  trust  unless  such  priority  1b  ex- 
pressly or  by  fair  implication  created  by  law.    lb. 

11.  !  :  Owner.  The  word  "owner,"  in  a  statute  pro- 
Tiding  that  suits  for  delinquent  taxes  shall  be  brought  against 
the  owner  of  the  land,  includes  the  holders  of  incumbrances 
on  the  land. 

Held,  by  KENNISH,  J.,  with  whom  VALUANT,  a  J.,  and 
LAMM,  J.,  concur,  that  the  word  "owner,"  does  not  embrace 
incumbrances  unless  it  is  given  that  meaning  by  express 
statute  or  charter.    lb. 

12.  Special  Taxes  on  Real  Estate:  Priority  Over  Existing  Mort- 
gage: Public  Good.  Those  decisions  holding  that  benefit  as- 
sessments are  not  taxes  have  reference  to  those  constitutional 
limitations  fixing  a  maximum  rate  of  taxation  or  a  maximum 
indebtedness.  All  taxes,  whether  general  or  special,  are  re- 
ferable to  the  taxing  power,  and  those  decisions  so  hold.  All 
taxes,  whether  for  a  street  improvement  or  for  the  direct 
support  of  the  State  government,  are  exacted  for  the  public 
good.  The  primary  purpose  of  a  tax  to  pay  for  a  public  im- 
provement is  not  to  benefit  the  lot  against  which  the  tax  is  as- 
sessed; it  is  for  the  public  good.  Such  a  tax  is  a  lien  upon  the 
property  charged  therewith,  and  can  be  enforced  by  a  lien 
against  the  owner,  and  the  word  "owner"  includes  incum- 
brances. Such  a  tax  constitutes  a  prior  lien  against  the  prop- 
erty against  which  they  are  assessed  over,  a  deed  of  trust  an- 
tedating the  taxbill,  and  that  lien  is  not  dependent  upon  any  ex- 
press statute  or  charter  provision  so  declaring. 

Held,  by  KENNISH,  J.,  with  whom  VALJLIANT,  C.  J.,  and 
LAMM,  J.,  concur,  that  all  the  decisions  holding  that  a 
lien  for  general  taxes  on  real  estate  takes  priority  over  an 
existing  mortgage  lien  are  based  upon  statutes  expressly, 
or  by  fair  implication  creating  such  priority,  and,  there- 
fore, they  are  not  authority  for  holding  that  a  special  tax- 
bill  for  a  public  Improvement  is  a  prior  lien  over  a  pre- 
existing deed  of  trust  in  the  absence  of  a  charter  or  statu- 
tory provision  creating  such  priority.    lb. 

L3.  :  :  Charter,    The  provision  of  the  charter  of  St. 

Louis,  declaring  that  "the  owner  or.  any  other  person  having 
an  interest  in  the  property  charged  with  the  taxbill  may  pay 
the  same  in  full  within  thirty  days  after  notice  without  in- 
terest," includes  incumbrancers. 

Held,  by  KENNISH,  J.,  dissenting,  with  whom  VALUANT,  C. 
J.,  and  LAMM,  J.,  concur,  that  when  special  tax  liens  are 
created  they  are  not  to  be  enlarged  by  construction,  and 
the  above  words  from  the  charter  are  clearly  applicable 
to  other  interested  persons,  such  as  the  contractor  of  a 
building  constructed  concurrently  with  the  street  improve- 
ment 
Eeld,  also,  that  the  word  "owner"  used  in  the  language  of  the 
charter  declaring  that  "said  taxbill  shall  be  and  become  a 
lien  on  the  property  charged  therewith  and  may  be  col- 
lected of  the  owner  of  the  land"  does  not  include  prior 
incumbrancers,  is  made  apparent  by  the  subsequent  pro- 
242  Mo.  51 
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Ylslon  declaring  that  "In  case  the  owner  of  the  ground  la  a 
non-resident  suit  may  be  brought  by  attachment,"  for  If 
"owner^  means  "mortgagee"  then  In  all  cases  where  the 
mortgage  Is  held  by  a  non-resident  an  attachment  would 
He  against  the  property,  even  though  the  owner  of  the 
equity  lived  upon  it    Construction  CJo.  v.  Rink  Co.,  241. 

MOTION  FOR  NEW  TRIAL. 

1.  Self-defense:  Failure  to  Instruct:  No  Ground  of  Motion  for 
New  Trial.  Altogether  the  evidence  clearly  warranted  an  in- 
struction for  self-defense,  and  It  Is  the  duty  of  the  trial  court 
to  Instruct  on  all  the  material  issues  arising  in  criminal  cases 
whether  requested  or  not,  yet  if  appellant  failed  to  specifically 
designate  in  his  motion  for  a  new  trial  the  court's  failure  to 
give  such  an  instruction,  the  court's  failure  to  so  instruct  is 
not  reversible  error.  An  assignment  in  the  motion  that  "the 
court  failed  to  instruct  the  Jury  fully  as  to  the  law  of  the  case, 
as  requested  by  defendant  at  the  conclusion  of  the  testimony" 
is  not  sufficient  to  preserve  for  review  the  trial  court's  failure 
to  instruct  on  the  law  of  self-defense.    State  v.  Gaultney,  388. 

2.  Appeal:  Remarks  of  Counsel:  Not  Saved.  The  Supreme  Court 
cannot  on  appeal  consider  the  ground  in  a  motion  for  a  new 
trial  that  the  prosecuting  attorney  in  his  argument  overstepped 
proper  grounds,  there  being  nothing  in  the  record  outside  the 
motion  to  indicate  what  the  offensive  remarks  were.  State  v. 
Stevens,  439. 

MOTION  TO  QUASH. 

Indictment:  Not  Preserved  In  Record.  An  assignment  of  error 
based  on  the  action  of  the  court  in  overruling  appellant's  mo- 
tion to  quash  the  indictment  will  not  be  considered  on  appeal 
if  such  motion  is  not  preserved  in  the  record.  State  y.  Wash- 
ington, 401. 

NAMES. 

Publication  by  Wrong  Name:  "W."  and  "Wm."  Where  proof  of  pub- 
lication has  been  filed  in  a  tax  suit  it  constitutes  a  part  of  the 
record,  and  where  it  shows  that  the  publication  was  against 
"W.  N.  Woodruff"  there  is  no  presumption  that  there  was  at 
any  time  proper  publication,  that  is,  against  "William  N. 
Woodruff,"  and  the  publication  is  void.  Woodruff  v.  Lumber 
Co.,  381. 

NEGLIGENCE. 

1.  Delay  In  Bringing  Suit:  Inattention.  Negligence  that  bars 
equitable  relief  may  be  stated  thus:  No  man  is  entitled  to  the 
aid  of  a  court  of  equity  when  that  aid  is  made  necessary  by 
his  own  fault  But  where  plaintiff  was  guilty  of  no  negligence 
at  the  outset,  and  defendant  undertook  to  fasten  upon  him 
an  illegal  demand  for  money,  and  when  he  would  not  yield 
thereto,  defendant  under  an  unwarranted  construction  of  a  con- 
tract existing  between  them  undertook  by  means  of  a  fictitious 
deed  of  trust  to  get  possession  of  his  property,  plaintiff  is  not 
to  be  charged  with  negligence  because  he  did  not  bring  suit 
at  once,  but  out  of  a  slovenly  inattention  to  business  waited  a 
whole  year  before  appealing  to  a  court  of  equity  to  redress  his 
wrongs.    Thompson  v.  Lindsay,  53. 
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2.  Joint  Tortfeasors:  Nonsuit  as  to  One:  Motion  by  Other  to 
Set  Aside.  Where  the  owner  of  the  property,  the  lessee  In 
possession  and  the  city  have  been  Joined  as  defendants,  In  a 
suit  for  damages  to  a  pedestrian  on  the  sidewalk,  and,  after 
demurrers  to  the  evidence  offered  by  the  property  owner  and 
the  lessee  have  been  suatained,  the  plaintiff  has  taken  a  non- 
suit with  leave  as  to  them,  the  city,  though  a  Joint  tortfeasor, 
has  the  right  to  move  to  have  the  nonsuit  set  aside  as  to  the 
lessee  or  other  codefendant,  and  that  right  it  has  under  the 
statute  (Sec.  9801,  R.  S.  1909)  though  the  plaintiffs  filed  no 
motion  to  set  aside  the  nonsuit    Kllroy  v.  St.  Louis,  79. 

3.  Sidewalk:  Possession  of  Prenrilses:  Liability.  Where  the  abut- 
ting property  is  leased  and  has  been  for  twenty  years,  yet  is 
in  the  actual  occupancy  of  a  subtenant,  it  is  the  subtenant 
and  not  the  lessee,  if  either,  that  is  liable  for  damages  for  in- 
Jury  to  a  pede&trian  due  to  a  defective  sidewalk.  In  such 
case  the  lessee  is  in  constructive  possession  only,  and  not  act- 
ual possession,  and  the  liability  attaches  to  the  one  whose  duty 
it  is  to  keep  the  premises  in  order,  and  that  duty  devolves  upon 
him  who  is  in  actual  occupancy  with  immediate  control  of  the 
premises.    lb. 

4.  : :  Liability  of  City.    Although  the  lessee  of  the 

abutting  premises  may  not  be  liable  for  injuries  to  a  pedes- 
trian due  to  a  defective  covering  of  a  coal  chute  in  the  side- 
walk, because  not  in  actual  possession  of  the  premises,  and 
a  demurrer  may  properly  be  sustained  as  to  it  on  that  ground, 
yet  the  city  may  be  liable,  and  a  nonsuit  as  to  the  lessee, 
thQugh  properly  upheld  on  that  ground,  does  not  relieve  the 
city  of  its  liability.     lb. 

6.  Injury  of  Pedestrian  on  Sidewalk:  Liability  of  Abutting 
Owner.  The  defendants,  who  were  tenants  in  possession  of  a 
building  abutting  on  a  busy  street,  employed  an  Independent 
contractor  to  take  down  a  framed  muslin  sign  tacked  above  th« 
first  story  of  defendants'  building.  While  drawing  a  nail  an 
employee  of  the  contractor  fell  from  a  ladder  resting  upon  the 
sidewalk  and  injured  the  plaintiff,  a  passer-by.  Held,  that  the 
work  itself,  performed  at  the  time  and  place  mentioned,  was  not 
of  such  kind  as  to  render  the  defendants  liable  for  injury  grow- 
Ing  out  of  Its  proper  performance.    Press  v.  Penny,  98. 

6.  Maintaining  Dangerous  Condition  on  Property.  An  owner 
who  contracts  for  the  creation  of  a  condition  on  his  property 
which  is  dangerous  to  third  persons  will  be  liable  for  injuries 
resulting  therefrom.    lb. 

7.  Of  Independent  Contractor:  Injury  to  Pedestrian  on  Side- 
walk: Liability  of  Abutting  Owner.  A  tenant  in  possession 
of  a  building  abutting  on  a  street  is  not  liable  for  injuries  to  a 
pedestrian  on  the  sidewalk  caused  by  the  negligence  of  a  work- 
man employed  by  an  independent  contractor  in  taking  down  a 
sign  on  the  outside  of  the  building. 

BOND,  C.,  concurs  in  the  result  for  the  sole  reason  that  the 
work  was  not  such  as  is  ordinarily  "attended  with  danger," 
and  hence  the  owner  Incurred  no  liability  by  letting  it  to  a 
competent  contractor. 

WOODSON,  J.,  concurs  for  two  additional  reasons:  first,  because 
the  record  shows  that  plaintifTs  injuries  were  the  result  of 
accident  and  not  of  negligence;  second,  because  even  though 
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it  be  conceded  that  his  injury  was  tbe  result  of  negligently 
pulling  tlie  nail,  yet  it  cannot  be  said  that  the  defendants 
or  the  contractors  could  have  reasonably  foreseen  such  re- 
sult   Press  V.  Penny,  98. 

8.  Electric  Wire:  Evidence:  Reasonable  Inference  by  Jury.  In. 
finding  that  the  wire  which  caused  plaintiff's  injury  belonged 
to  the  defendant  electrical  company,  the  Jury  were  at  liberty  to 
draw  reasonable  inferences  from  the  evidence  showing  that  the 
vicinity  was  supplied  witb  electricity  by  the  defendant;  that  it 
was  engaged  in  changing  poles  at  the  particular  spot;  that  it  had 
been  at  work  there  the  evening  before,  and  that  its  men  re- 
moved the  wire  which  caused  plaintiff's  hurt.  Davenport  t. 
Electric  Co.,  111. 

9.  Electric  Wire:  Judicial  Notice:  Law  of  Science:  Demurrer  to 
Evidence.  To  sustain  plaintiff's  contention  of  defend- 
ant's negligence,  there  was  testimony  that  the  wire 
which  caused  plaintiff's  injury  was  broken  and  suspended 
over  the  street  and  dropping  sparks,  five  hours  before  the 
injury,  the  end  hanging,  witness  thought,  about  eighteen  inches 

*  above  the  ground.  The  defendant  insists  that  the  court  should, 
of  its  own  knowledge,  hold  this  testimony  incredible,  because 
the  wire,  so  defendant  says,  carried  a  current  of  two  thousand 
volts,  which,  according  to  the  known  laws  of  electricity,  was 
insufficient  to  transmit  the  current  through  the  eighteen  inches 
from  the  end  of  the  wire  to  the  ground.  Heldt  that  there  is 
no  reason  for  holding  as  defendant  wishes,  for  even  if  that 
electrical  law  were  established,  its  application  in  this  case 
would  depend  upon  two  questions  of  fact  upon  which  there  waa 
no  testimony  the  Jury  were  bound  to  believe,  namely,  the  exact 
voltage  of  the  current,  and  the  distance  from  the  end  of  the 
wire  to  the  ground.  The  trial  court  did  not,  therefore,  e^z 
in  refusing  to  sustain  a  demurrer  to  the  evidence.    lb. 

10.  Electric  Wire:  Highest  Degree  of  Care.  The  highest  degree  of 
care  is  required  of  one  who  maintains  electrically  charged  wires. 
The  general  use  of  these  appliances  on  the  public  streets  and 
highways  makes  it  the  duty  of  the  owner  to  exercise  a  degree  of 
care  commensurate  with  the  proper  protection  of  the  public    lb. 

11.  ;  Specific  Negligence.  The  charge  in  a  petition  of 
negligent  maintenance  of  a  dangerous  electrical  wire,  does  not 
bring  the  case  within  the  rule  that  when  specific  acts  of  negli- 
gence are  pleaded,  the  particular  negligence  averred  must  be 
proved.    lb. 

12.  Privileges  of  Licensees  on  Railroad  Tracks:  Duty  of  Licen- 
sees. Laborers  employed  by  a  contractor  to  whom  a  terminal 
railroad  association  lets  work  in  its  yards,  are  privileged  to  be 
on  and  about  its  yards  and  to  use  the  same  to  the  extent  im- 
plied from  their  avocations,  and  fOr  all  reasonable  and  proper 
purposes  of  entering  and  leaving  the  places  where  they  are  at 
work,  though  they  must  use  the  yards  and  tracks  with  due  re- 
gard to  the  danger  arising  from  the  necessary  movement  of 
trains.    Bennett  v.  Railroad,  125. 

13.  Care  Due  to  Licensees  In  Railroad  Yards.  A  terminal 
railroad  association  owes  to  the  employees  of  a  contractor  to 
whom  it  lets  work  in  its  yards  that  degree  of  care  and  watch* 
fulness  which  an  ordinarily  prudent  person  would  exercise 
under  similar  circumstances  to  prevent  injury.    lb. 
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14.  Last  Clear  Chance  Doctrine.  The  person  who  has  had 
the  "last  clear  chance"  to  avoid  injuring  another  who  la, 
whether  negligently  or  not.  In  a  position  of  apparent  peril,  must 
exercise  ordinary  care  to  prevent  the  injury,  else  he  will  be 
liable  on  the  ground  that  his  failure  to  exercise  such  care  was 
the  proximate  cause  of  the  injury. 

Held,  by  VALUANT,  X,  concurring  in  the  result,  that  the 
doctrine  which  allows  recovery  in  some  cases  despite  the 
contributing  negligence  of  the  person  injured  is  well  called 
the  ''humanitarian  doctrine,"  for  it  is  simply  an  exception, 
on  humanitarian  grounds,  to  the  general  rule.  For  ex- 
ample, when  an  engineer  sees  a  man  in  peril  on  his  track, 
or,  even  though  he  does  not, see  him,  is  running  his 
engine  through  a  district  where  he  knows  people  are 
likely  to  be  upon  the  track,  and  can  save  his  life  by  a 
mere  lifting  of  his  hand,  he  is  not  excused  for  failing  to 
do  so  by  the  fact  that  the  man  was  guilty  of  negligence 
in  going  on  the  track.    lb. 

15.   :     Evidence:     Directed     Verdict.     Where    the    plain- 

tift,  a  workman  employed  by  a  contractor  in  defendant's 
yards,  testified  that  he  did  not  see  the  train  that  struck  him 
until  it  was  right  upon  him;  and  the  engineer  testified  that 
his  view  was  obstructed  by  the  tank  of  the  tender  while  his 
engine  backed  so  that  he  did  not  see  the  plaintiff  when  he 
was  struck;  and  where  the  lookout  on  the  front  of  the  tender, 
corroborated  by  another  witness,  says  that  he  saw  the  plain- 
tiff in  a  position  of  danger  when  150  feet  away,  that  he  was 
warned  and  stepped  in  the  clear,  and  then,  while  attempting  to 
board  a  train  going  in  an  opposite  direction,  backed  into  danger 
Just  at  the  time  the  tender  reached  him,  there  is  no  basis  for 
the  application  of  the  "last  clear  chance"  rule  for  the  plaintiff's 
benefit,  and  the  trial  court  should  have  directed  a  verdict  for 
defendant    lb. 

16.  Master  and  Servant:  Shelter  Shanty:  Master's  Duty 
to  Yardmen.  To  reach  the  shelter  shanty  in  defendant^! 
railroad  yards,  the  deceased  (a  workman  in  the  yards)  had 
to  pass  through  a  narrow  opening  between  a  string  of  cars 
standing  on  a.  nearby  track.  While  crossing  to  reach  this 
shanty  at  midnight,  to  eat  his  lunch  therein,  he  was  killed  by 
the  negligence  of  defendant's  servants,  who  moved  an  engine 
without  ringing  the  bell.  Defendant  contends  that  the  deceased 
while  so  crossing  was  engaged  upon  an  errand  personal  to 
himself  and  unconnected  with  his  employment  Held,  the 
shanty,  for  all  the  purposes  of  its  installation,  was  a  part  of 
the  railway  plant,  and  it  was  the  defendant's  duty  to  protect 
the  men  in  its  use.    Tetwller  v.  tlailroad,  178. 

17.   :  Running  Engine  In  Switch  Yard:  Whistle  and  Bell 

not  Sounded:  Evidence.  Irrespective  of  statute,  the  starting  or 
running  of  a  switch  engine  in  a  busy  switch  yard  without  ring- 
ing the  bell  or  blowing  the  whistle,  is  evidence  of  negligence, 
lb. 

18.   :  Assumption  of  Risk.    A  servant  assumes  all  the  risks 

which  are  ordinarily  incident  to  the  employment,  but  his  mas- 
ter's negligence  is  not  incident  to  the  employment    lb. 

19.  :  Contributory  Negligence.    When  a  shelter  shanty  in 

a  railroad  yard  is  so  placed  that  workmen,  in  order  to  reaoh  it» 
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have  to  cross  the  track  where  the  deceased  met  death,  it  comes 
of  poor  grace  from  the  railroad  company  to  say  that  the  de- 
ceased was  guilty  of  contributory  negligence  in  crossing  that 
track.    Tetwiler  v.  Railroad,  178. 

20.  Presumption  of  Due  Care:  Defenses:  Contributory  Negli- 
gence. The  presumption  of  due  care  always  obtains  in 
faTor  of  a  plaintiff  in  an  action  for  damages  for  injuries  caused 
by  the  alleged  negligence  of  another.  Contributory  negligence  is 
a  matter  of  defense,  and  the  plaintiff  need  neither  allege  nor 
prove  that  he  was  without  fault.  Whenever  this  defense  is 
made  he  is  entitled  to  have  it  submitted  to  the  Jury,  unless, 
by  his  own  admission,  or  by  other  evidence  upon  which  he 
depends  to  fix  the  liability  of  the  defendant,  it  is  conclusive 
shown  that  facts  exist  that  are  inconsistent  with  the  presump- 
tion of  due  care.    lb. 

Held,  by  GRAVES,  P.  J.,  with  whom  a  majority  concur,  that 
the  presumption  of  due  care  is  a  presumption  of  fact — one 
which  takes  flight  upon  the  appearance  of  the  facts 
themselves — and  since  in  this  case  there  was  an  eyewit- 
ness to  the  accident  who  testified,  there  should  not  be 
added  in  the  scale  a  presumption  of  fact  which  has  been 
displaced  by  proof.    lb. 

21.  Contributory:  Evidence.  Held,  that  the  evidence  in  this  case 
justifies  the  submission  to  the  Jury  of  the  question  of  contribu- 
tory negligence.    lb. 

22.  Master  and  Servant:  Assumption  of  Risk:  Master's  Negligence: 
Instructions.  The  court  instructed  the  Jury  that  the  deceased 
who  was  killed  while  crossing  a  track  to  reach  a  shelter  shanty, 
assumed,  as  incident  to  his  employment  in  the  defendant's 
yards,  the  risk  of  being  struck  by  the  cars  while  attempting 
to  cross  the  tracks  of  Uie  defendant  Eeld,  erroneous  instruc- 
tion. The  deceased  did  not  assume  the  risk  of  being  struck 
by  the  cars  when  the  striking  should  be  caused  by  defendant's 
negligence.    lb. 

23.  Instructions:  Crossing  Railroad  Track.  The  deceased  was 
killed  while  attempting  to  pass  through  an  opening  in  a 
string  of  cars  which  was  suddenly  closed  by  the  negligence  of 
defendant's  servants,  who  moved  an  engine  without  ringing  the 
bell.  The  jury  were  instructed  that  if  they  found  there  was  any 
"obstruction"  which  prevented  the  deceased  from  seeing  whether 
the  cars  were  moving  it  was  his  duty  to  "stop"  and  listen  before 
attempting  to  pass  between  them;  and  that  if  they  found  that 
by  waiting  or  ■  exercising  care  he  could  have  ascertained  that 
the  cars  were  about  to  be  'fiioved,  and  he  failed  to  exercise  such 
caution,  then  their  verdict  must  be  for  the  defendant  railroad. 
Held,  the  instruction  was  erroneous  for  three  reasons:  (1) 
There  was  no  evidence  of  such  "obstruction;"  (2)  it  assumed 
that,  by  stopping,  the  deceased  would  have  been  in  a  better 
position  to  hear,  or  would  have  heard,  some  sound  about  which 
the  record  is  silent;  and  (3)  it  is  equivalent  to  a  direction  to 
find  for  the  defendant  because  the  deceased  did  not  wait, 
whereas,  in  fact,  the  chances  as  he  approached  the  track  were 
equally  good  that  the  moment  of  waiting  would  be  the  fatal 
one.    lb. 

24.  Signal:  Knowledge  of  Train's  Approach.  The  object  of  a  sig- 
nal is  to  give  warning,  and  if  those  on  the  track  know  of  the 
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train's  approach,  without  the  signal,  in  time  to  escape  from 
danger,  then  failure  to  give  the  signal  is  of  no  legal  impor- 
tance.   Pope  Y.  Railroad,  232. 
• 

25.  8peed-Llmlt:  Proximate  Cause.  Where  plaintiff  and  deceased 
in  running  towards  and  crossing  the  cattle-guard  to  get  off 
of  the  track,  were  not  in  any  manner  influenced  by  the 
belief  that  the  train  was  running  at  a  speed  in  excess  of  the 
maximum  rate  permitted  by  ordinance,  the  failure  of  the  train 
men  to  observe  the  ordinance  speed-limit  was  not  the  proxi- 
mate cause  of  the  injury,  and  plaintiff  cannot  recover  on  the 
theory  of  negligence  in  yiolation  of  the  dty  ordinance.    lb. 

26.  Humanitarian  Doctrine:  Knowledge  of  Train's  Approach.  Where 
a  pedestrian  knows  of  the  train's  approach  and  is  at  that 
time  at  a  place  on  the  railroad  track  at  which  he  can  safely 
get  off  and  avoid  being  hurt  and  does  not  do  so,  the  humani- 
tarian doctrine  does  not  apply.  Where  he  knows  of  the 
train's  approach,  and  can  get  off  and  be  safe,  those  in  charge 
of  the  train  have  a  right  to  presume  that  he  will  get  off,  and 
then  before  there  can  be  any  recovery  it  must  be  shown  that 
the  engineer,  after  he  saw  the  pedestrian's  peril  (that  is,  after 
it  became  apparent  that  the  pedestrian  did  not  intend  to  step 
off,  but  was  intending  to  stay  on  the  track),  did  not  exercise 
proper  care  to  stop  the  train.  The  law  does  not  require  a  train 
to  be  stopped  every  time  an  adult  person  is  seen  on  the  track 
idiead.    lb. 

27.  DifTerent  Acts  In  Same  Count:  Common  Law  and  Statutory, 
All  negligent  acts  whether  common  law  or  statutory,  are  negli- 
gence, and  a  number  of  negligent  acts  may  go  towards  pro- 
ducing the  injury;  and  several  acts  of  negligence  of  the  same 
general  nature,  all  of  which  may  be  true,  and  either  of  which 
or  all  of  which  may  have  caused  the  injury,  may  be  placed 
in  one  count  of  the  petition,  and  that,  too,  whether  they  con- 
stitute the  negligence  at  common  law  or  negligence  under  the 
statute.    Clark  v.  Railroad,  570. 

28.   :    Humanitarian   Doctrine   and    Negligence.     An  act  of 

negligence  which  brings  the  case  within  the  humanitarian  rule 
may  be  alleged  along  with  other  acts  of  negligence  in  the 
Bame  count  of  the  petition.  Acts  which  are  alleged  to  have 
been  the  cause  of  the  injury,  though  defendant  was  himself  not 
negligent,  may  be  alleged  in  the  same  count  along  with  other 
allegations  charging  that  defendant  negligently  failed  to  stop 
the  train  after  plaintiff  was  in  a  position  of  peril,  whether  or 
not  his  perilous  position  was  occasioned  by  his  own  negligence 
— provided  the  acts  bringing  the  case  under  the  humanitarian 
rule  and  the  other  acts  of  negligence  are  not  inconsistent  and 
self-contradictory. 

Held,  by  WOODSON,  J.,  dissenting,  that  plaintiff  cannot  recover 
according  to  the  common  law  nile  if  he  was  guilty  of  con- 
tributory negligence,  nor  according  to  the  humanitarian 
rule  unless  he  was  guilty  of  negligence  which  placed  him 
in  a  perilous  position  and  defendant  saw,  or  by  the  exercise 
of  ordinary  care  could  have  seen,  his  peril  in  time  to  have 
avoided  his  injury,  but  negligently  failed  to  do  so,  and  in 
consequence  he  was  Injured;  nor  can  he  state  a  cause  of 
action  under  the  humanitarian  rule  unless  he  alleges  those 
things,  and  those  two  causes  of  action  cannot  be  united 
in  the  same  petition,  in  the  same  or  in  separate  counts. 
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for  the  reason  that  they  are  inconsistent  with  each  other, 
and  both  cannot  be  true.  It  cannot  be  truthfully  said  that 
plaintiff  was  free  from  negligence  under  the  common  law 
count,  and  guilty  of  negligence,  under  the  humanitarian 
count.    Clark  t.  Railroad,  570. 

29.  Contributory:  Street  Car:  Crossing  Railroad  Tracks:  Custom. 
The  statute  requires  street  railway  cars,  in  attempting  to  cross 
railroad  tracks  to  stop  not  less  than  ten  nor  more  than' twenty 
feet  from  the  railroad  crossing;  and  where  there  were  four 
railroad  tracks,  almost  parallel  and  close  together,  and  there 
was  ample  space  (105  feet)  between  the  third  and  fourth 
tracks  for  plaintiff,  in  attempting  to  cross  them  with  his  street 
car,  to  have  stopped  his  car  in  safety,  and  he  did  not  do  so, 
and  was  struck  by  the  train  on  the  fourth  track,  he  was 
guilty  of  contributory  negligence,  and  he  must  recover,  if  at 
all,  under  the  humanitarian  rule.  Said  statute  cannot  be  re- 
pealed by  custom  and  plaintiff,  in  view  of  the  ample  space  for 
safety  between  the  tracks,  was  no  less  guilty  of  contributory 
negligence  because  it  had  for  a  long  time  been  the  custom  to 
stop  the  cars  upon  approaching  the  first  track  and  then  start 
up  and  run  across  all  four  tracks  without  stopping.     lb. 

30.  :   :    Not   Prompt  Attempt  to   Stop  Car:    Rate  of 

Speed.  A  street  car,  with  all  its  appliances  in  working  or- 
der, running  three  miles  an  hour,  over  railroad  tracks,  can 
be  stopped  in  less  than  thirty  feet;  and  a  motorman,  who  was 
thirty  or  thirty-five  feet  from  the  railroad  track  when  he  saw 
the  railroad  train  approaching  on  the  track  he  was  attempting 
to  cross,  was  guilty  of  actual  negligence  in  not  stopping  his  car, 
running  three  miles  an  hour,  before  it  reached  the  railroad 
crossing.    lb. 

81.  :  Humanitarian  Rule:  Recovery  Nevertheless.  Notwith- 
standing plaintiff  was  guilty  of  both  statutory  and  actual  negli- 
gence in  attempting  to  cross  his  street  car  over  the  railroad 
track  without  stopping,  and  by  such  negligence  had  placed 
himself  in  a  position  of  peril,  defendant  is  liable,  if  by  the 
exercise  of  ordinary  care  its  servants  in  charge  of  its  rail- 
road train  which  struck  plaintiff's  street  car,  could  have 
seen  (but  did  not  see)  his  position  of  peril  in  time  to  have 
averted  the  injury,  the  place  being  one  where  defendant  had  no 
right  to  expect  a  clear  track  and  was  in  duty  bound  to  be  on  the 
lookout  And  the  facts  of  this  case  clearly  show  that  defendant, 
after  plaintiff's  peril  was  apparent,  could  have  seen  the  danger 
in  ample  time  to  have  averted  a  collision,  and  was  negligent 
in  not  doing  so,  and  the  court  properly  refused  a  demurrer  to 
the  evidence. 

H'Cld,  by  WOODSON,  J.,  dissenting:  first,  that  both  plaintiff 
and  defendant's  servant  in  charge  of  the  railroad  train 
were  negligent,  and  either  by  the  exercise  of  ordinary  care 
could  have  avoided  the  accident,  but  plaintiff  being  in 
charge  of  a  passenger  car,  which  required  the  exercise  of 
the  highest  degree  of  care,  and  defendant  of  an  empty  train, 
which  required  only  ordinary  care,  to  permit  plaintiff  to 
recover  would  be  to  abrogate  the  common  law  rule  of  negli- 
gence; and  second,  since  plaintifTs  car  was  running  about 
three  miles  an  hour  and  defendant's  train  five  or  six,  plain- 
tiff and  defendant's  servant  on  the  rear  of  the  backing  train 
were  equally  capable  of  seeing  the  other,  and  if  that  servant 
could  have  seen  plaintiff  in  time  to  have  averted  the  injury 
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and  did  not,  it  is  also  true  plaintiff  could  have  leen  that 
sejvant  just  as  quickly*  and  under  such  facts  the  humani- 
tarian rule  does  not  apply.    lb. 

82.  ■    i    Instruction:    Street    Car    Crossing    Railroad    Track: 

Ordinary  Care:  Attempt  to  Stop.  Where  the  statute  requires 
a  street  car  to  stop  not  less  than  ten  nor  more  than  twenty 
feet  from  a  railroad  track  before  attempting  to  cross,  a  plain- 
tiff motorman  is  not  excused  by  using  ordinary  care  to  stop  in 
time  to  avoid  a  collision.  Ordinary  care  and  diligence  is 
not  the  measure  of  the  motorman's  duty;  only  the  highest 
degree  of  care  is.    lb. 

33.  :  : :  Physical  Facts.     Where  the  testimony 

and  the  physical  facts  demonstrate  that  plaintiff  was  guilty 
of  actual  negligence  contributing  directly  to  his  injury,  the 
court  should  so  declare  as  a  matter  of  law,  and  not  permit  him 
to  recover  on  the  theory  that  he  was  guilty  of  no  negligence. 
Under  such  circumstances  the  instructions  should  be  confined 
to  the  humanitarian  rule.    lb. 

34.  Instructions:  Assumption  of  Facts.  Instructions  should  never 
assume  as  true  facts  about  which  there  is  a  controversy.    lb. 

85.  Survival  of  Cause  of  Action:  Mining.  In  case  of  the  death 
of  a  person  injured  in  mining  in  such  manner  as  to  make  the 
operator  of  the  mine  liable  under  section  5440,  Revised  Statu- 
tes 1909,  the  widow  of  the  deceased  may  recover,  with  the  clear 
import  of  that  language  will  not  justify  the  court  in  construing 
into  those  sections  the  assumptions  thus  made.  Hawkins  v. 
Smith,  688. 

36.  Survival  of  Cause:  General  Statute.  Section  5426,  Revised 
Statutes  1909,  providing  that  when  death  shall  be  caused  by 
the  wrongful  act  of  another,  and  the  act  is  such  as  would,  if 
death  had  not  ensued,  have  entitled  the  person  injured  to 
recover  damages,  the  person  guilty  of  the  act  shall  be  liable 
to  an  action  for  damages,  notwithstanding  the  death  of  the  per- 
son injured,  is  general  and  applies  to  causes  of  action  created 
subsequently  to  the  passage  of  the  statute.    lb. 

37.  Railing  to  Platform.  Where  it  is  a  mere  matter  of  conjecture 
whether  a  railing  at  the  end  of  the  cinder  platform  would  have 
prevented  the  passenger  trying  to  alight  from  a  moving  car 
from  going  over  the  high  embankment  or  injured  him  the  more 
if  he  had  been  thrown  against  it,  the  court  cannot  hold,  in 
the  absence  of  any  testimony  on  the  point,  that  a  failure  to 
have  a  railing  was  negligence.  Moeller  v.  United  Railways, 
721. 

38.  Increase  of  Speed:  Alighting  from  Moving  Car.  A  motorman 
la  not  guilty  of  negligence  in  increasing  the  speed  of  a  car 
as  a  passenger  was  endeavoring  to  alight  at  an  unusual 
stopping  place,  if  he  did  not  know  that  the  passenger  was  in 
the  act  of  alighting  and  had  no  reason  to  suppose  he  was 
about  to  do  so.  But  the  railway  company  may  be  negligent,  if 
the  conductor  whose  duty  it  was  to  have  seen  the  passenger  and 
who  saw  he  was  about  to  alight  at  the  place  where  he  had  on 
entering  stated  he  wanted  to  get  off,  saw  him  in  the  act  of 
alighting  and  gave  no  signal  to  the  motorman  to  stop,  or  if  he 
neglected  to  see  the  passenger  when  it  was  his  duty  to  do  so. 
lb. 
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89.  Conductor:  Failure  to  Heed  Request  to  Stop  Car. 
The  passenger,  the  only  one»  after  he  had  been  awhile  on  the 
car,  told  the  conductor  he  wanted  to  get  off  at  a  certain  cross- 
ing and  the  conductor  promised  to  let  him  off  there,  but  took  a 
seat  and  became  absorbed  in  a  newspaper.  As  the  car  ap- 
proached the  crossing  the  passenger,  expecting  the  conductor 
to  stop  the  car  there,  but  giving  no  signal  himselt  went  to  the 
rear  platform,  and  stepped  down  on  the  steps,  holding  to  the 
railing  with  one  hand,  waiting  for  the  car  to  stop,  but  when  it 
did  not  slow  up  he  undertook  to  step  on  the  cinder  platform  as 
he  was  carried  along  beside  it,  and  putting  his  foot  on  the  cin- 
ders three  feet  from*  the  brink  of  a  steep  'embankment  was 
hurled  forty  feet  below.  Held,  that  the  conductor  was  guilty  of 
negligence  in  failing  to  stop  the  car^  and  in  failing  to  see  the 
passenger  in  his  movements  indicating  a  purpose  to  get  off  of 
the  car.    Moeller  v.  United  Railways,  721. 

40.  :      Stepping     Off     Moving     Car:      Contributory      Neg- 

ligence: Twelve-Year  Old  Boy.  The  act  of  the  passenger,  in 
attempting  to  step  off  of  a  moving  car,  if  a  man  of  mature  years, 
would  have  been  such  contributory  negligence  as  would  bar  a 
recovery  of  damages  for  his  consequent  Injuries;  but  being  a 
twelve-year  old  country  boy,  whether  or  not  his  failure  to 
realize  that  the  movement  of  the  car  would  carry  him  over 
the  brink  of  the  steep  embankment  only  three  feet  beyond 
where  his  foot  struck  the  ground  was  such  contributory  neg- 
ligence as  bars  his  recovery,  is  a  question  for  the  Jury,  and  not 
one  of  law  for  the  court.  He  was  not  chargeable  with  the 
degree  of  care  that  is  to  be  reasonably  expected  of  an  ordinarily 
prudent  man  of  mature  years,  but  with  the  care  to  be  expected 
of  an  ordinarily  prudent  boy  twelve  years  of  age  in  like  circum- 
stances. The  court  cannot  declare  as  a  matter  of  law  an  act 
to  be  negligent  when  reasonable  men  may  have  different  opin- 
ions of  its  legal  significance.    lb. 

NONSUIT.    See  Practice,  2. 

NOTICE. 

1.  Trustee's  Sale:  Purchaser:  Alter  Ego:  Notice  of  Illegality. 
Where  the  deed  of  trust  is  illegal,  a  purchaser  with  notice  of 
its  illegality  takes  subject  to  be  divested  of  what  the  sale  brought 
her;  and  a  mother  of  the  seller  of  the  property,  who,  under  a 
contract  of  sale  authorizing  him  to  place  a  deed  of  trust  thereon 
for  the  amount  of  the  deferred  payments  and  all  liens  and  taxes 
paid  by  him,  carried  into  the  deed  of  trust  such  illegal  excesses 
as  tainted  it  with  illegality  and,  without  receiving  any  money 
from  her,  made  the  note  to  her  and  then  procured  foreclosure  and 
purchased  the  property  in  her  name,  takes  with  full  notice 
Thompson  v.  Lindsay,  53. 

2.  — :  Loan:  None  In  Fact:  Sale.  Where  the  contract  of 
sale  of  a  lot  contemplated  a  real  loan  by  the  seller  to  pay  the 
deferred  purchase  price,  and  no  loan  in  fact  was  made,  a  deed 
of  trust  given  by  him  to  secure  the  fictitious  note  is  a  mere 
shell,  and  a  sale  thereunder  to  a  purchaser  with  notice  was  made 
subject  to  the  equitable  right  of  the  purchaser  of  the  lot  to 
redeem — unless  that  right  is  defeated  by  estoppel  or  some  other 
equitable  or  legal  ground.    lb. 
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NUNC  PRO  TUNC  ORDER. 

1.  Made  Part  of  Record:  Filing.  In  legal  contemplation  the  pre- 
sentation and  delivery  of  an  amended  petition  to  the  clerk  is 
its  filing,  which  dates  from  its  reception  by  the  clerk  and  lodg- 
ment in  his  office,  although  his  indorsement  is  the  highest  legal 
evidence  of  that  filing;  and  that  indorsement,  being  merely 
ministerial,  is  amendable;  and  if  there  is  ample  evidence,  em- 
bracing indorsements  by  the  clerk  which  his  testimony  shows 
mean  a  filing  on  a  certain  day,  to  authorize  a  nunc  pro  tunc 
record  entry  showing  a  filing  on  that  day,  the  court's  conclusion, 
directing  such  entry,  is  binding  on  the  appellate  court;  and  that 
filing  being  on  a  day  preceding  the  filing  of  the  demurrer,  the 
petition  to  be  considered  on  appeal  from  an  order  sustaining  a 
demurrer  to  the  petition,  is  the  amended  petition.  Dorrance  y. 
Dorrance,  625. 

2.  Appeal:  No  Allocution:  Remanded  With  Directions  to  Sen- 
tence: Nunc  Pro'Tunc  Correction  of  Erroneous  Record:  Sub- 
sequent Appeal.  Where  on  the  former  appeal  the  record  proper 
showed  that  the  motion  for  a  new  trial  was  filed  after  Judgment, 
and  also  showed  that  there  had  been  no  proper  allocution,  and 
the  cause  was  remanded  with  directions  that  defendant  be 
brought  into  court  and  given  opportunity  to  show  cause  why 
judgment  should  not  be  pronounced  against  him  and  that  judg- 
ment be  then  pronounced,  the  trial  court  had  no  authority  to 
do  anything  else  than  to  proceed  to  carry  out  the  mandate  of 
the  Supreme  Court;  and  had  no  authority  to  correct  the  record 
of  the  trial  court  by  nunc  pro  tunc  orders,  showing  that  the 
motion  for  a  new  trial  was  filed  before  judgment  and  showing 
a  proper  allocution  and  judgment,  and  hence  an  appeal  taken 
after  these  amendments  of  the  record  must  be  dismissed. 
If  the  record  proper  ^as  defective  on  the  former  appeal,  pro- 
ceedings should  have  been  taken  while  the  cause  was  pending 
in  the  Supreme  Court  to  show  diminution  of  record  and  to 
have  the  record  corrected.    State  v.  Kile,  195. 

ORDER  OP  PUBLICATION. 

1.  Appeal:  Exceptions:  Filing  Proof  of  Publication.  Where 
the  bill  of  exceptions  shows  that  proof  of  publication  was  filed 
in  a  former  tax  suit,  even  though  the  trial  court  in  this  case 
in  its  declarations  of  law  said  "though  not  appearing  to  be 
filed,"  contention  that  it  waa  not  filed  comes  too  late  upon 
appeal.    Woodruff  v  Lumber  Co.,  381. 

2.  Judgments:  Presumptions:  Record.  No  presumptions  in  sup- 
port of  a  judgment  are  to  be  allowed  in  opposition  to  any  state- 
ment contained  in  the  record.  If  it  appears  that  process  was 
served  in  a  particular  mode,  no  other  and  different  service  can 
be  presumed.    lb. 


: : :  Publication  by  Wrong  Name:  "W." 

and  "Wm."  Where  proof  of  publication  has  been  filed  in  a 
tax  suit  it  constitutes  a  part  of  the  record,  and  where  it  shows 
that  the  publication  was  against  "W.  N.  Woodruff"  there  Is  no 
presumption  that  there  was  at  any  time  proper  publication, 
that  is,  against  "William  N.  Woodruff,"  and  the  publication  is 
void.    lb. 


:  :  :  Title  of  Officer  not  Affixed  to  Af- 
fidavit. The  failure  of  an  officer  to  affix  the  title  of  his  office 
to  an  affidavit  taken  before  him  and  spread  of  record  in  a 
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tax  suit,  would  tend  to  impeach  the  jurisdiction  and  not  to 
support  It    Woodruff  v.  Lumber  Co.,  381. 

6.  County  Bonds:  Notice  of  Election:  Copy  of  Order.  A  copy  of 
the  order  of  the  county  court  ordering  an  election  to  authorize 
the  issuance  of  honds  to  build  a  courthouse,  the  order  itself  em- 
bracing all  the  recitals  required  to  be  inserted  in  the  notice 
and  being  verified  by  the  signature  of  the  presiding  judge  and 
the  certificate  and  signature  of  the  county  clerk,  and  published 
in  that  form,  is  a  sufliclent  notice  of  the  election.  State  ex  rel. 
T.  Gordon,  615. 


6.  :  :  Designation  of  Polling  Places.    A  notice  of 

a  county  election  to  authorize  the  issuance  of  bonds  is  not  insuf- 
flcent  or  Invalid  because  it  fails  to  designate  the  polling  places 
in  the  county  where  said  special  election  is  to  be  held.  The 
statute  requires  such  an  election  to  be  "held  and  conducted  in 
the  same  manner  ...  in  all  respects  the  same  as  in  elec- 
tions fbr  State  and  county  officers,  as  far  as  the  law  in  relation 
thereto  are  applicable,"  and  the  general  statutes  do  not  require 
that  notice  shall  be  given  of  the  places  where  elections  are  to 
be  held.  All  persons  are  required  to  take  notice  of  public  stat- 
utes and  the  voters  of  the  county  are  compelled  to  know  that  the 

-  election  to  vote  courthouse  bonds  will  be  conducted  in  the  same 
manner  and  at  the  same  places  as  general  elections  have  hitherto 
been  conducted  in  the  county.  [Distinguishing  Martin  v.  Ben- 
nett, 139  Mo.  App.  237.]     lb. 

7.  Jurisdiction:  Constitutional  Question:  When  Question  Is  In- 
volved: Validity  of  Divorce  Statute.  An  appeal  by  a  plaintiff 
from  the  ruling  of  the  trial  court  Sustaining  defendant's  de- 
murrer to  her  petition,  which  sets  forth,  with  detail,  that  the 
judgment  by  which  defendant  obtained  a  divorce  from  her  was 
obtained  through  a  fraudulent  scheme,  by  whidi  the  court  was 
deceived  and  Induced  by  false  affidavits  to  assume  jurisdiction 
of  a  cause  of  which  It  could  not  lawfully  take  judicial  cogni- 
zance, and  that  plaintiff  was,  by  the  false  swearing  and  im- 
position upon  the  court  by  defendant,  wrongfully  and  wilfully 
kept  in  ignorance  of  the  proceeding,  and  from  having  any  op- 
portunity to  appear  and  defend,  until  the  defendant  had  ob- 
tained a  final  judgment  of  divorce  against  her  and  the  term  had 
elapsed  at  which  it  was  entered,  and  asserting  that  such  judg- 
ment so  obtained  does  not  constitute  due  process  of  law  within 
the  meaning  of  the  State  and  Federal  Constitutions  and  for  this 
reason  plaintiff  had  the  constitutional  right  to  have  it  annulled, 
and  that  if  section  2932,  Revised  Statutes  1909,  be  so  construed 
and  enforced  as  to  protect  and  uphold  it  and  to  prevent  its  vaca- 
tion, then  said  statute  operates  to  deprive  her  of  her  property 
and  rights  without  due  process  of  law,  and  deprives  and  denies 
to  her  the  equal  protection  of  the  laws,  in  contravention  of  the 
14th  Amendment,  and  of  section  30  of  article  2  of  the  Constitu- 
tion of  Missouri,  is  to  the  Supreme  Court,  because  it  involves 
the  construction  of  the  said  constitutional  provisions.  Dorrance 
V.  Dorrance,  626. 

8.  :  :  :  :   Due  Process  of  Law.    A 

judgment  concocted  in  fraud,  rendered  in  a  case  in  which  the 
court  is  induced  to  take  jurisdiction  by  the  perjury  of  the  plain- 
tiff, without  finy  notice  to  a  defendant  who  was  entitled  to 
notice,  and  founded  on  a  claim  entirely  fictitious.  Is  not  due 
process  of  law;  and  a  statute  which  deprives  the  defendant  of 
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relief  and  every  possible  remedy  against  such  a  Judgmoit  is 
not  due  process  of  law.    lb. 

9.  Divorce:  Obtained  by  Fraud  on  Court:  Review:  Sec.  2381, 
R.  8.  1909;  Inapplicable  Statute.  Notwithstanding  the  stat- 
ute (Sea  2381,  R.  S.  1909)  declaring  that  ''no  petition  for  review 
of  any  Judgment  for  divorce,  rendered  in  any  case  arising  under 
this  article,  shall  be  allowed,  any  law  or- statute  to  the  contrary 
notwithstanding,"  a  suit  may  be  maintained,  in  the  court  in 
which  it  was  rendered,  to  set  aside  and  annul  a  judgment  for 
divorce  obtained  upon  a  fictitious  cause  of  action,  in  a  county 
other  than  that  in  which  the  plaintiff  or  defendant  (resident  of 
the  State)  resided,  upon  notice  by  publication  obtained  upon 
plaintiffs  affidavit  stating  that  the  t&cts  authorizing  such  publi- 
cation existed,  which  statement  was  knowingly  false,  and  with- 
out appearance  or  knowledge  of  the  proceeding  by  defendant 
A  judgment  so  obtained  is  a  fraud  on  the  court  and  defendant, 
and  as  between  the  plaintiff  and  defendant  will  be  held  to  be 
null  and  void  in  a  court  of  equity,  nor  does  the  statute  inhibit 
a*  suit  in  equity  to  set  it  aside.    lb. 

10.  Divorce:  Jurisdiction:  Plaintiff  not  Resident  of  County.  A 
circuit  court  is  a  court  of  general  jurisdiction;  and  when  a 
plaintiff,  a  resident  of  one  county,  brought  suit  for  divorce 
against  his  wife  in  the  circuit  court  of  another  county,  he 
voluntarily  submitted  himself  to  the  Jurisdiction  of  that  court, 
and  the  question  of  his  residence  in  the  latter  county  is  con- 
cluded by  the  decree  of  divorce  rendered  by  the  circuit  court 
therein,  and  that  decree  is  not  void  oh  the  ground  that  he  was 
a  resident  of  another  county,  but  at  most  only  voidable  on  that 
ground.     [Per  WOODSON,  J.,  dissenting.]    lb. 

11.  :  :  Over  Defendant:  By  Publication:  Collateral 

Attack.  The  circuit  court  acquires  Jurisdiction  over  the  person 
of  a  defendant  in  a  divorce  suit  duly  notified  by  publication  of 
its  institution  in  tiie  manner  prescribed  by  statute,  whether  or 
not  the  affidavit  in  support  of  the  petition,  to  the  effect  that  the 
defendant  had  absconded  and  had  concealed  herself  and  her 
whereabouts  was  unknown,  were  true  or  false;  and  the  judg- 
ment rendered  in  pursuance  of  said  publication  is  not  void,  and 
cannot  be  set  aside  in  a  collateral  proceeding.  [Per  WOODSON, 
J.,  dissenting.]    lb. 

12.  :  :  Order  of  Publication:  Judgment  Only  Void- 
able. An  order  of  publication,  made  upon  an  affidavit  sufficient 
under  the  statute  authorizing  it  and  published  in  the  manner 
prescribed  by  the  statute,  though  that  affidavit  be  false,  is  not 
void,  but  legal  process,  and  valid  for  the  purpose  of  bringing 
defendant  into  court,  whether  or  not  she  has  any  knowledge  of 
it;  and  a  Judgment  rendered  in  pursuance  of  said  constructive 
notice  is  not  void,  but  only  voidable,  and  cannot  be  set  aside  for 
fraud  aliunde  the  record.    [Per  WOODSON,  J.,  dissenting.]     lb. 

PARTIES  TO  ACTIONS. 

Negligence:  Survival  of  Cause  of  Action.  In  case  of  the  death  of 
a  person  injured  in  mining,  in  such  manner  as  to  make  the 
operator  of  the  mine  liable  under  section  5440,  Revised  Statutes 
1909,  the  widow  of  the  deceased  may  recover.  Hawkins  v.  Smith, 
688. 
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PARTITION. 

1.  DomMtIc  Partition:  Deed  to  Husband 'and  Wife:  Estate  by 
Entirety.  In  domeBtlc  partition,  made  by  the  three  daughters 
who  had  inherited  the  land  from  their  father,  and  their  hns- 
bands,  a  deed  by  two  of  the  daughters  and  their  husbands  to 
another  daughter  and  her  husband  did  not  create  an  estate  by 
the  entirety  in  the  grantees,  nor  did  it  invest  any  title  at  all 
in  the  husband,  or  create  any  new  title.  In  domestic  partition 
the  heir  takes,  not*  by  deed,  but  by  inheritance  from  the  ances- 
tor, and  the  heir  henceforth  holds  in  severalty,  though  such 
heir  be  a  married  daughter  and  the  deed  is  to  her  and  her  hus- 
band.   Jelly  y.  Lamar,  44. 


2.  :  :  Curtesy.     And  if  the  married  daughter  die 

leaving  children  bom  of  the  marriage,  a  deed  by  h'er  surviving 
husband  conveys  only  his  estate  by  the  curtesy.    lb. 

3.  :  :  Assumption  of  Debt.    Nor  did  the  giving  of 

a  new  mortgage  on  the  segregated  portion  of  the  land  set  off  to 
the  inheriting  daughter  and  deeded  to  her  and  her  husbapid,  in 
an  amount  equal  to  her  proportionate  share  of  an  existing  mort- 
gage and  Judgment  against  the  whole,  relate  back  to  the  parti- 
tion and  create  an  estate  by  the  entirety.  Nor  did  the  payment 
of  that  new  mortgage  out  of  the  proceeds  of  a  sale  of  the  land 
by  him  after  her  death  establish,  or  tend  to  establish,  that  he 
paid  a  consideration  creating  him  a- Joint  tenant  with  her.    lb. 

4.  :  :  :   Payment  by  Husband's  Grantee: 

Subrogation.  Where  the  inheritance  is  burdened  with  a  mort- 
gage and  Judgment,  and  they  are  prorated  among  the  heirs  at 
the  time  of  the  domestic  partition,  each  takes  her  share  of  the 
estate  with  that  burden;  and  though  it  is  removed  from  one  of 
the  parcels  by  a  new  mortgage  given  by  the  heir  thereto  and 
her  husband,  the  substance  of  the  debt  continues  and  she  must 
take  it  subject  to  that  burden;  and  if  after  her  death  her  hus- 
band, supposing,  because  the  partition  deed  named  him  and  her 
as  grantees,  that  he  was  the  owner  of  the  entire  estate  as  sur- 
vivor, conveys  it  to  another,  who  in  good  faith  pays  the  incum- 
brance, this  last  grantee  is  not  a  volunteer  or  intermeddler,  but 
is  entitled  to  subrogation,  and  to  be  reimbursed  out  of  a  sale  of 
the  property  for  the  amount  of  the  mortgage,  with  interest  from 
the  date  of  payment.    lb. 

PEDESTRIAN;  SXHT  FOR  DAMAGES.    See  Negligence,  1  to  8. 

PLEADING. 

1.  Cause  of  Action:  Objection  at  Trial.  An  objection  that  the 
petition  does  not  state  facts  sufllcient  to  constitute  a  cause 
of  action,  made  for  the  first  time  at  the  beginning  of  the  trial, 
comes  late,  and  the  bill  is  entitled  to  every  reasonable  intend- 
ment and  implication  in  its  favor.    Thompson  v.  Lindsay,  53. 

2.  Estoppel:  Not  Pleaded.  Estoppel  to  be  available  usually  must 
be  pleaded.    lb. 

3.  :  Change  In  Situation.    The  facts  relied  on  by  the  party 

as  constituting  estoppel,  as  a  general  rule,  must  have  caused 
him  to  change  his  situation  or  in  some  way  to  suffer  detriment 
or  loss  by  reason  of  such  reliance.  One  who  voluntarily  takes 
the  wrong  road  and  travels  it  to  the  end  cannot  urge  that  his 
adversary  is  estopped  to  claim  his  legal  rights.    lb. 
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4.  Stated  Account:  Not  Pleaded.  The  doctrines  applicable  to  an 
agreed  and  stated  account  are  not  available  unless  the  issue  is 
pleaded.    lb. 

6.  Demurrer:  Failure  to  File  Bond  Siied  On:  Probate 
Judge.  The  failure  of  the  county  to  file  with  its  petition  the 
official  bond  of  the  probate  judge  sued  on  or  to  file  a  copy  of 
such  bond  with  the  petition,  in  a  suit  to  compel  the  probate 
judge  to  pay  into  the  county  treasury  the  fees  collected  by  him 
in  excess  of  the  amount  of  the  salary  of  the  circuit  judge,  can- 
not be  raised  by  a  demurrer  to  the  petition.  State  ex.  reL  y. 
Lydy.  316. 

6.  Harassing  and  Vexatious  Law:  No  Isftue.  An  allegation 
that  a  statute  requiring  corporations  to  make  semi-monthly 
payments  to  wage-earners  "was  enacted  to  harass  and  annoy 
the  railroads  of  the  State"  does  not  raise  any  issue  of  which 
the  court  can  take  notice.     State  v.  Railroad,  839. 

7.  Negligence:  Different  Acts  In  Satne  Count:  Common  Law 
and  Statutory.  All  negligent  acts,  whether  common  law  or 
statutory,  are  negligence,  and  a  number  of  negligent  acts  may 
go  towards  producing  the  injury;  and  several  acts  of  negligence 
of  the  same  general  nature,  all  of  which  may  be  true,  and  either 
of  which  or  all  of  which  may  have  caused  the  injury,  may  be 
placed  in  one  count  of  the  petition,  and  that,  too,  whether  they 
constitute  negligence  at  common  law  or  negligence  under  the 
statute.    Clark  v.  Railroad,  570. 

8.  ;   :    Humanitarian   Doctrine  and   Negligence.     An 

act  of  negligence  which  brings  the  case  within  the  humanitarian 
rule  may  be  alleged  along  with  other  acts  of  negligence  in 
the  same  count  of  the  petition.  Acts  which  are  alleged  to  have 
been  the  cause  of  the  injury,  though  defendant  was  himself  not 
negligent,  may  be  alleged  in  the  same  count  along  with  other 
allegations  charging  that  defendant  negligently  failed  to  stop 
the  train  after  plaintiff  was  in  a  position  of  peril,  whether  or 
not  his  perilous  position  was  occasioned  by  his  own  negligence 
— provided  the  acts  bringing  the  case  under  the  humanitarian 
rule  and  the  other  acts  of  negligence  are  not  inconsistent  and 
self-contradictory. 

H€ld,  by  WOODSON,  J.,  dissenting,  that  plaintiff  cannot  recover 
according  to  the  common  law  rule  if  he  was  guilty  of  con- 
tributory negligence,  nor  according  to  the  humanitarian 
rule  unless  he  was  guilty  of  negligence  which  placed  him 
in  a  perilous  position  and  defendant  saw,  or  by  the  exercise 
of  ordinary  care  could  have  seen,  his  peril  in  time  to  have 
avoided  his  injury,  but  negligently  failed  to  do  so,  and  in 
consequence  he  was  injured;  nor  can  he  state  a  cause  of 
action  under  the  humanitarian  rule  unless  he  alleges  those 
things,  and  those  two  causes  of  action  cannot  be  united 
in  the  same  petition,  in  the  same  or  in  separate  counts, 
for  the  reason  that  they  are  intonsistent  with  each  other, 
and  both  cannot  be  true.  It  cannot  be  truthfully  said  that 
plaintiff  was  free  from  negligence  under  the  common  law 
count,  and  guilty  of  negligence  under  the  humanitarian 
count    lb. 

9.  Amended  Petition:  Before  Answer  or  Demurrer.  A  plain- 
tiff has  the  right,  as  of  course,  to  file  an  amended  petition  at 
any  time  before  an  answer  or  a  demurrer  is  filed,  and  before 
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the  retnm  day  of  Btimmons  or  other  original  notice;  and  if  filed 
before  demurrer  it  supersedes  the  original  petition,  and  becomes 
the  only  pleading  to  which  the  demurrer  can  apply.  Dorrance 
▼.  Dorrance,  625. 

10.  !  !  Made  Part  of  Record:  Filing:  Nunc  Pro  Tunc 

Entry.  In  legal  contemplation  the  presentation  and  deliverx  of 
an  amended  petition  to  the  clerk  is  its  filing,  which  dates  from 
its  reception  by  the  clerk  and  lodgment  in  his  office,  although 
his  indorsement  is  the  highest  legal  evidence  of  that  filing;  and 
that  indorsement,  being  merely  ministerial,  is  amendable;  and 
if  there  is  ample  evidence,  embracing  indorsements  by  the  clerk 
which  his  testimony  shows  mean  a  filing  on  a  certain  day,  to 
authorize  a  nunc  pro  tunc  record  entry  showing  a  filing  on  that 
day,  the  court's  conclusion^  directing  such  entry,  is  binding 
on  the  appellate  court;  and  that  filing  being  on  a  day  preceding 
the  filing  of  the  demurrer,  the  petition  to  be  considered  on  appeal 
from  an  order  sustaining  a  demurrer  to  the  petition,  is  the 
amended  petition.    lb. 

POLICE  RBGUIATIONS. 

1.  Constitutional  Law:  Seml-Monthly  Payment:  Beneficial.  A 
statute  which  requires  railroad  companies  to  pay  their  em- 
ployees as  often  as  twice  a  month  is  a  beneficial  law  to  such 
employees.  The  courts  will  take  judicial  notice  of  that  tadL 
State  V.  Railroad,  839. 

2.  — :  ;  Police  Power:  Variable.  The  police  power 
in  its  very  nature  must  be  somewhat  elastic  to  meet  the 
changing  and  shifting  conditions  brought  about  by  the  increase 
of  population  and  the  complex  commercial  and  social  relations 
of  the  people.    lb. 


:  :  Is  Referable  to  Police  Power.  The  enact- 
ment of  the  statute  requiring  corporations  to  pay  their  wage- 
earners  twice  a  month,  can  be  upheld  only  as  an  exercise  of 
the  police  power,  is  of  general  benefit  to  the  laborer,  and  is 
valid  if  it  does  not  violate  some  provision  of  the  State  or 
Federal  Constitution,    lb. 


4.  :  :  Police  Power:  In  Disregard  of  Constitu- 
tional Rights.  The  exercise  of  the  police  power  cannot  be  made 
a  cloak  under  which  to  overthrow  or  disregard  constitutional 
rights.    lb. 

5.  Indirect  Amendment  of  Charter:  Alteration  of  Corporate 
Rights:  Police  Power.  Neither  corporations  nor  citizens  have 
any  vested  rights  in  statutes.  When  the  general  welfare  de- 
mands a  new  law,  to  operate  prospectively,  that  can  be  upheld 
under  the  police  power,  a  corporation  has  no  chartered  or 
implied  rights  that  inhibits  such  an  enactment,  even  though 
its  enforcement  may  result  in  incidental  injury  to  the  cor- 
poration. The  Missouri  Pacific  Railway  Company,  chartered 
prior  to  the  adoption  of  the  Constitution  of  1875,  has  no  such 
vested  charter  rights  as  make  void  as  to  it  a  statute  requiring 
the  semi-monthly  payment  of  its  employees,  since  said  statute 
Is  an  appropriate  and  necessary  police  regulation,  whose  en- 
forcement will  not  prevent  said  company  from  remuneratively 
operating  its  railroad  as  a  conmion  carrier,  or  otherwise  prove 
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injurious  to  it  or  other  corporatlonB,  but  will  encourage  honest 
toil  and  enable  wage-earners,  the  more  readily  to  supply  them- 
selves  with  the  necessaries  of  life.    lb. 

PRACTICE. 

1.  Pleading:  Cause  of  Action:  Objection  at  Trial.  An  objection 
that  the  petition  does  not*  state  facts  sufficient  to  constitute 
a  cause  of  action,  made  for  the  first  time  at  the  beginning  of 
the  trial,  comes  late,  and  the  bill  is  entitled  to  every  reason- 
able intendment  and  implication  in  its  favor.  Thompson  v. 
Lindsay,  53. 

2.  Joint  Tortfeasors:  Nonsuit  as  to  One:  Motion  by  Other  to  Set 
Aside.  Where  the  owner  of  the  property,  the  lessee  in  pos- 
session and  the  city  have  been  Joined  as  defendants,  in  a  suit 
for  damages  to  a  pedestrian  on  tbe  sidewalk,  and,  after  de- 
murrers to  the  evidence  offered  by  the  property  owner  and  the 
lessee  have  been  sustained,  the  plaintiff  has  taken  a  nonsuit 
with  leave  as  to  them,  the  city,  though  a  joint  tortfeasor,  has 
the  right  to  move  to  have  the  nonsuit  set  aside  as  to  the  lessee 
or  other  codefendant,  and  that  right  it  has  under  the  statute 
(Sec.  9801,  R.  S.  1909)  though  the  plaintiff  filed  no  motion  to 
set  aside  the  nonsuit    Kilroy  v.  St.  Loiiis,  79. 

8.  Trial:  Province  of  Jury:  Evidence.  If  there  is  material  evi- 
dence tending  to  prove  a  cause  of  action,  although  it  conflicts 
with  other  evidence;  or  if  an  inference  can  be  legally  drawn 
from  undisputed  evidence  which  tends  to  prove  a  cause  of 
action  although  a  contrary  inference  might  be  legally  deduced, 
then  the  case  is  for  the  jury.    Bennett  v.  Railroad,  125. 


4.  :  :  Testimony  of  Adverse  Party.  When  the  de- 
fendant, after  having  introduced  evidence,  seeks  to  have  the 
case  taken  from  the  jury  by  a  peremptory  instruction,  the 
plaintiff  is  entitled  to  the  benefit  of  the  probative  force  of 
testimony  given  on  behalf  of  the  defendant,  or  any  legitimate 
inferences  therefrom.    lb. 

5.  Appeal:  No  Allocution:  Remanded  with  Directions  to  Sentence: 
Nunc  Pro  Tunc  Correction  of  Erroneous  Record:  Subsequent 
Appeal.  Where  on  the  former  appeal  the  record  proper  showed 
that  the  motion  for  a  new  trial  was  filed  after  judgment,  and 
also  showed  that  there  had  been  no  proper  allocution,  and  the 
cause  was  remanded  with  directions  that  defendant  be  brought 
into  court  and  given  opportunity  to  show  cause  why  judgment 
should  not  be  pronounced  against  him  and  that  judgment  be 
then  pronounced,  the  trial  court  had  no  authority  to  do  any- 
thing else  than  to  proceed  to  carry  out  the  mandate  of  the 
Supreme  Court;  and  had  no  authority  to  correct  the  record  of 
the  trial  court  by  nunc  pro  tunc  orders,  showing  that  the  mo- 
tion for  a  new  trial  was  filed  before  judgment  and  showing 
a  proper  allocution  and  judgment,  and  hence  an  appeal  taken 
after  these  amendments  of  the  record  must  be  dismissed.  If 
the  record  proper  was  defective  on  the  former  appeal,  pro- 
ceedings should  have  been  taken  while  the  cause  was  pending  in 
the  Supreme  Court  to  show  diminution  of  record  and  to  have 
the  record  corrected.     State  v.  Kile,  195. 
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6.  Reference:  Weight  of  Evidence:  Appellate  Practice.  The 
weight  of  the  evidence  in  a  law  case,  referred  to  a  referee,  is 
for  the  referee  and  the  trial  court,  and  not  for  the  appellate 
court  where  there  is  a  conflict  in  the  testimony.  Anderson  ▼. 
Caldwell,  201. 

7.  Arson:  Cross-Exam  I  nation:  Turning  State's  Evidence.  Where 
the  testimony  of  a  witness  w^o  has  turned  State's  evidence 
in  a  prosecution  for  arson  and  admitted  his  complicity  in  the 
ofiTense  charged,  shows  that  he  was  arrested  on  a  charge  of 
forgery  and  made  a  statement  to  the  prosecuting  attorney  con- 
cerning the  arson;  shows  too  that  the  forgery  case  has  never 
been  called  for  trial,  but  does  not  show  that  he  was  promised 
anything  further;  and  where  the  examination  as  a  whole  fully 
covered  the  ground  and  showed  contradictory  statements  so  that 
the  jury  evidently  would  not  have  convicted  on  his  evidence 
bad  it  not  been  corroborated  by  the  undisputed  facts,  it  cannot 
be  said  that  the  trial  court  did  not  allow  a  sufficiently  full  cross- 
examination  of  the  witness  regarding  the  failure  to  prosecutOt 
him.    State  v.  Bobbitt,  273. 

8.  Cross-Examlnatlon:  Scope.  The  largest  possible  scope  should 
be  given  to  cross-examination,  left  chiefly  to  the  discretion  of 
the  trial  court,  and  the  Supreme  CJourt  cannot  say  that  such 
discretion  has  been  abused  when  there  is  nothing  in  the  record 
to  show  that  the  witness's  answers  would  have  impeached  him 
or  beneflted  the  defendant    lb. 

9.  ;    :     Impeaching    Witneat:     Threats.     Where    a 

State's  witness  has  already  been  thoroughly  discredited,  the 
Supreme  Court  will  refuse  to  reverse  the  case  because  the 
trial  court  would  not  permit  an  attempt  on  cross-examination 
to  show  that  his  statement  to  the  prosecuting  attorney  had 
been  obtained  by  means  of  threats.    lb. 

10.  Pleading:  Demurrer:  Failure  to  File  Bond  Sued  on:  Probate 
Judge.  The  failure  of  the  county  to  flle  with  its  petition  the 
official  bond  of  the  probate  Judge  sued  on  or  to  flle  a  copy  of 
such  bond  with  the  petition,  in  a  suit  to  compel  the  probate 
judge  to  pay  into  the  county  treasury  the  fees  collected  by  him 
in  excess  of  the  amount  of  the  salary  of  the  circuit  judge,  can- 
not be  raised  by  a  demurrer  to  the  petition.  State  ex  reL  v. 
Lydy,  316. 

11.  Election:  Several  Acts  of  Sexual  intercourse:  After  Opening 
Statement.  An  assignment  that  the  prosecuting  attorney 
should  have  been  compelled  immediately  after  his  opening  state- 
ment, to  elect  upon  which  act  of  sexual  intercourse  with  prose- 
cutrix the  State  would  go  to  the  jury,  since  that  statement 
revealed  that  he  knew  of  and  expected  to  prove  several  separate 
and  distlnot  acts,  will  not  be  considered  on  appeal  unless  said 
statement  is  preserved  in  the  record.    State  v.  Hurley,  452. 

12.  : :  At  Close  of  Prosecutrix's  Testimony.    It  will 

not  be  held  that  it  was  error  on  the  part  of  the  trial  court  to 
refuse,  at  the  close  of  the  testimony  of  prosecutrix  when  she 
was  first  on  the  stand,  to  compel  the  prosecuting  attorney  to 
elect  upon  which  of  several  acts  of  sexual  intercourse  with  the 
little  girl  the  State  would  go  to  the  jury,  where  an  election  was 
later  directed  and  made,  and  thereafter  the  State  recalled  prose- 
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outiix  and  she  testified  concerning  the  act  upon  which  Che 
State  had  elected  to  stand,  and  ample  opportunity  was  given 
defendant  to  cross-examine  her;  especially  should  this  be  the 
ruling  where  the  proBecutrlz,  when  first  upon  the  stand,  did 
not  undertake  to  detail  the  various  acts  of  Intercourse.    lb. 

18.  :  :  Prior  Testimony  of  Other  Acts  Subsequent 

to  Elected  Act:  Identity.  The  prosecuting  attorney,  in  a  rape 
case,  cannot  be  required  to  elect  upon  which  of  distinct  acts 
of  sexual  intercourse  the  State  will  stand  until  he  can  do  so 
intelligently,  and  usually  the  proper  time  is  at  the  close  of 
the  State's  case;  and  the  admission  of  testimony  of  acts  com- 
mitted subsequently  to  the  one  the  State  elects  to  stand  upon, 
admitted  prior  to  an  election  timely  made,  is  not  error.  Then 
the  only  thing  the  trial  court  can  do  is  to  withdraw  the  testi- 
mony of  the  subsequent  acts  from  the  jury,  but  it  is  not  held 
that  such  withdrawal  is  necessary.  Besides,  the  competency  of 
^  the  testimony  as  to  the  subsequent  acts  as  tending  to  establish 
the  identity  of  the  defendant,  while  discussed,  is  not  decided, 
since  not  squarely  raised.    lb. 

14.  Amended  Petition:  Before  Answer  or  Demurrer.  A.  plaintiff 
has  the  right,  as  of  course,  to  file  an  amended  petition  at  any 
time  before  an  answer  or  a  demurrer  is  filed,  and  before  the 
return  day  of  summons  or  other  original  notice;  and  if  filed 
before  demurrer  it  supersedes  the  original  petition,  and  be- 
comes the  only  pleading  to  which  the  demurrer  can  apply. 
Dorrance  v.  Dorrance,  626. 

15.  Negligence:  Passenger:  Stepping  Off  Moving  Car:  Contribu- 
tory Negligence:  Twelve-Year  Old  Boy.  The  act  of  the  passen- 
ger, in  attempting  to  step  off  a  moving  car,  if  a  man  of  mature 
years,  would  have  been  such  contributory  negligence  as  would 
bar  a  recovery  of  damages  for  his  consequent  injuries;  but 
being  a  twelve-year-old  country  boy,  whether  or  not  his  failure 
to  realize  that  the  movement  of  the  car  would  carry  him  over 
the  brink  of  the  steep  embankment  only  three  feet  beyond 
where  his  foot  struck  the  ground  was  such  contributory  neg- 
ligence as  bars  his  recovery,  is  a  question  for  the  jury,  and 
not  one  of  law  for  the  court  He  was  not  chargeable  with  the 
degree  of  care  that  is  to  be  reasonably  expected  of  an  ordinarily 
prudent  man  of  mature  years,  but  with  the  care  to  be  expected 
of  an  ordinarily  prudent  boy  twelve  years  of  age  in  like  circum- 
stances. The  court  cannot  declare  as  a  matter  of  law  an  act 
to  be  negligent  when  reasonable  men  may  have  different  opin- 
ions of  its  legal  significance.    Moeller  y.  United  Railways,  721. 

PROBATE  COURT. 

1.  Will:  Probate:  Record  Matter.  A  will  cannot  take  effect  until 
it  is  probated,  and  it  Is  not  probated  until  the  court  having 
Jurisdiction  so  declares  by  its  judgment  entered  upon  its  record. 
Proof  of  the  will  may  be  taken  in  vacation  by  the  clerk  or  the 
court,  and  may  be  indorsed  on  the  will  itself,  and  that  proof 
may  be  suflElcient  to  justify  the  court,  if  it  so  adjudges,  at  the 
next  or  perhaps  a  subsequent  term,  to  enter  its  Judgment  de- 
claring the  will  duly  probated,  but  the  court  may  reject  that 
proof  and  refuse  to  probate  it,  for  the  statute  says  that  the  proof 
Is  "subject  to  the  conformation  or  rejection  of  the  court."  That 
proof  is  not  a  probate,  and  will  not  alone  authorize  the  court  to 
presume  that  it  has  been  probated.    Farris  v.  Burchard,  1. 
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i,  :  :  :  No  Record.    If  the  record  does  not 

show  tbat  the  will  was  probated,  and  it  has  never  been  re- 
corded either  in  the  probate  court  or  the  recorder's  office,  and 
there  is  nothing  attached  to  it  or  to  be-  found  in, the  p£4>erB  in 
the  case  to  show  that  it  has  ever  been  probated,'  except  an  in* 
dorsement  of  proof  on  its  back,  it  will  not  be  held  to  have  been 
probated,  in  a  suit  in  which  title  to  land  depends  upon  its 
validity.    Farris  v.  Burchard,  1. 

8.  Judgments:  Setting  Aside  in  Equity:  Fraud.  The  judgment 
of  a  probate  court  having  jurisdiction  of  the  subject-matter  and 
of  the  parties  Is  just  as  conclusive  as  one  rendered  by  a  court 
of  general  jurisdiction,  and  it  will  not  be  set  aside  in  equity  be- 
cause it  was  rendered  upon  a  fraudulent  cause  of  action  or  any 
other  matter  to  which  full  defense  might  have  been  interposed 
on  the  trial,  unless  such  defense  was  prevented  by  the  fraud  of 
the  party  who  recovered  the  judgment  In  order  to  annul  such 
a  judgment,  it  must  l>e  shown  that  fraud  was  practiced  in  its 
procurement,  or  that  the  court  was  misled  by  some  artifice^  trick 
or  imposition  to  which  the  party  who  obtained  the  judgment 
was  a  privy.  In  all  other  cases  it  can  be  corrected  only  by  ap- 
peal, writ  of  error,  or  other  apt  proceeding  in  the  cause  wherein 
it  was  rendered.    McDonald  v.  McDaniel,  172. 

4.  Dower:  Admeasurement:  Child's  Part:  Triai  by  Jury.  The 
plaintiff,  claiming  to  be  the  widow  of  decedent,  is  not  entitled  to 
a  trial  by  jury,  either  in  the  probate  court  or  after  appeal  in  the 
circuit  court,  of  her  niotion  asking  that  a  child's  part  of  the  net 
proceeds  of  the  estate  be  paid  over  to  her  upon  final  settle- 
ment. A  right  to  a  jury  trial  to  establish  her  claim  to  be  ad- 
judged the  wife  of  decedent  and  therefore  to  be  consld^ed  a 
distributee,  did  not  exist  at  common  law,  nor  by  statute  prior 
to  the  adoption  of  the  Constitution  of  1875,  nor  was  it  given  by 
that  Constitution.  All  controversies  growing  out  of  final  settle- 
ments in  the  probate  court,  and  concerning  the  widow's  rights 
to  the  personalty,  are  to  be  tried  by  the  court  without  a  jury. 
Howard  v.  Strode,  210. 

5.  County  Officers:  Probate  Judges:  Constitutional  Provision. 
Section  12  of  article  9  of  the  Constitution,  declaring  that  "the 
General  Assembly  shall,  by  law  uniform  in  its  operation,  pro- 
vide for  and  regulate  the  fees  of  all  county  officers,  and  for  this 
purpose,  may  classify  the  counties  by  population,"  does  not  in- 
clude probate  judges;  and  for  two  reasons:  first,  the  words 
"county  officers"  in  a  restricted  and  precise  sense  mean  the 
officers  by  whom  the  county  performs  its  usual  political  func- 
tions of  government,  and  a  probate  court  does  not  perform  any 
governmental  functions,  but  its  functions  are  judicial  and  are 
to  administer  the  laws  pertaining  to  the  estates  of  deceased 
persons,  minors  and  persons  of  unsound  mind;  and,  second,  the 
section  is  found  in  the  article  of  the  Constitution  entitled 
"Counties,  Cities  and  Towns,"  and  relates  to  those  things  only, 
and  nothing  is  found  therein  referring  to  probate  judges,  their 
duties  or  compensation;  and  applying  the  rule  that  the  meaning 
of  words  in  a  statute  or  constitution  Is  to  be  ascertained  by  an 
examination  of  its  context,  it  is  apparent  that  the  words  "county 
officers"  were  not  intended  to  Include  .probate  judges.  [Over- 
ruling Henderson  v.  Koenig,  168  Mo.  356.] 

Held,  by  WOODSON,  J.,  dissenting,  (1)  that  a  probate  judge  is 
a  part  of  the  government,  and  to  declare  him  not  to  be  a 
county  officer  is  in  effect  to  make  him  a  State  officer,  and 
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in  effect  also  to  hold  that  sheriffs,  circuit  clerks  and  jus- 
tices of  the  peace  are  not  county  officers;  and  (2)  that  tt 
has  been  the  universal  opinion  of  the  bench  and  bar  for 
almost  a  century  that  probate  judges  were  county  officers. 
State  ex  reL  v.  Imel,  293. 


: :  Fees  and  Compensation:  Constitutional  Stat- 
ute: Sec.  10695,  R.  S.  1909.  Section  10695,  Revised  Statutes 
1909,  requiring  each  probate  Judge  to  keep  a  true  and  correct  ac- 
count of  all  fees  annually  earned  and  collected  by  him  and  that 
"whenever,  after  deducting  all  reasonable  and  necessary  ex- 
penses for  clerk  hire,  the  amount  of  fees  collected  in  any  one 
calendar  year  by  or  for  any  one  probate  judge,  during  his  term 
of  office  and  irrespective  of  the  accrual  of  such  fees,  shall  ex- 
ceed a  sum  equal  to  the  annual  compensation  provided  by  law 
for  a  judge  of  the  circuit  court  having  jurisdiction  In  such 
county,  then  it  shall  be  the  duty  of  such  prdbate  judge  to  pay 
such  excess  less  ten  per  cent  thereof  into  the  treasury  of  the 
county,  for  the  benefit  of  the  school  fund,  is  constitutional. 
IWOODSON  and  GRAVES,  JJ.,  dissenUng.]     lb. 


:  :  :  :  :  Title:  To  Repeal 

Existing  Section.  The  title  of  a  bill  which  is  ''An  Act  to  repeal 
section  3240,  chapter  27,  article  1,  of  the  Revised  Statutes  of 
1899,  relating  to  fees;  and  to  enact  a  new  section  in  lieu  there- 
of, to  be  known  as  section  3240,"  complies  with  section  28  of 
article  4  of  the  Constitution,  requiring  the  subject  of  each  bill  to 
be  clearly  expressed  in  its  title.  The  title  to  a  bill  which  desig- 
nates and  repeals  a  certain  section  of  the  Revised  Statutes  is 
ample  notice  to  members  of  the  General  Assembly  that  the  new 
section  enacted  in  lieu  thereof  would  deal  with  the  same  sub- 
ject; besides,  the  said  title  contained  a  recital  that  the  new  sec- 
tion would  relate  to  fees.    lb. 


8.  :  :  :  :  :  :   Salaries 

and  Fees.  The  subject  of  salaries  is  germane  to  the  subjed  of 
fees,  and  it  is  entirely  competent  for  the  General  Assembly  un- 
der the  title  of  a  bill  relating  to  the  fees  of  probate  judges  to 
provide  for  paying  them  a  salary  out  of  their  fees  and  requiring 
that  part  of  their  fees  in  excess  of  an  ascertainable  amount  to 
be  paid  into  the  county  treasury  to  the  credit  of  the  school  fund. 
[WOODSON,  J.,  dissenting.]     lb. 

9.  :  :  :  :  :  Estoppel:  Accept- 
ing Office  and  Collectrng  Fees  Prescribed  by  Statute:  Excess. 
A  probate  judge  who  accepts  an  office  under  an  existing  statute 
requiring  that  the  excess  of  the  fees  collected  by  him  shall  be 
paid  into  the  public  treasury  and  who  assumes  to  act  under  the 
law  in  collecting  fees,  is  estopped  to  dispute  the  validity  of  that 
part  of  the  same  law  which  requires  him  to  pay  the  excess  into 
the  county  treasury.  He  cannot  treat  as  valid  that  part  of  the 
law  under  which  the  money  was  collected  and  dispute  the 
validity  of  that  part  of  the  same  law  which  prescribes  how  the 
fees  collected  shall  be  disbursed. 

Held,  by  WOODSON,  J.,  dissenting,  (1)  that  the  right  of  the 
probate  judge  to  fees  was  created  by  one  law,  and  the  pro- 
vision requiring  him  to  pay  into  the  county  treasury  the 
excess  of  fees  above  an  ascertainable  amount  was  a  subse- 
quent enactment,  and  the  two  are  separable,  and  when  a 
legal  right  is  created  by  a  valid  law  that  right  cannot  be 
taken  away  by  an  unconstitutional  act;  (2)  that  the  rule  of 
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estoppel  applies  only  when  the  act  Is  void  in  toto,  in 
which  case  the  officer  must  repudiate  It  in  toto,  and  cannot 
be  heard  to  claim  the  benefits  of  the  void  act  while  refusing 
to  submit  to  the  burdens  imposed  by  It;  (3)  there  was  no 
agreement  by  respondent  to  pay  oyer  the  excess  of  fees  Im- 
posed by  the  void  act,  and  no  such  agreement  can  be  Implied 
from  his  acceptance  of  the  office  and  the  filing  of  his  bond; 
and  (4)  the  invalid  part  of  section  10695  can  be  separated 
from  the  rest  and  be  held  to  be  void,  and  the  balance  relat- 
•  Ing  to  the  fees  which  the  probate  Judge  may  collect  for  his 
services  be  sustained.    State  ex  rel  v.  Imet  293. 

10.  :    :    :    :    Sale   of   Justice:    Not 

Pleaded.  A  contention  that  the  law  which  prescribes  fees  as  the 
compensation  for  the  services  of  probate  judges  and  requires 
them  to  pay  the  excess  above  an  ascertainable  amount  Into  the 
county  treasury,  amounts  to  "a  sale  of  justice*'  and  Is  therefore 
in  conflict  with  that  part  of  the  Constitution  which  declares  that 
justice  shall  be  administered  "without  sale,  denial  or  delay," 
cannot  be  considered  unless  the  issue  is  made  a  part  of  the 
pleadings. 

Held,  by  WOODSON,  J.,  dissenting,  that  the  Legislature  has  no 
right  or  power  to  authorize  the  taxation  and  collection  of 
unreasonable  or  excessive  court  fees,  and  a  statute  which 
authorizes  such  taxation  is  unconstitutional  and  void,  and 
amounts  to  a  sale  of  justice;  and  a  statute  which  authorizes 
the  Imposition  of  certain  fees  as  compensation  for  services 
of  the  probate  judge  allows  him  to  retain  a  certain  portion 
thereof  and  requires  him  to  pay  the  excess  Into  the  public 
treasury,  being  In  effect  a  legislative  authorization  to 
charge  more  for  his  services  than  they  are  worth,  Is  such  a 
statute,  and  Is  void  as  a  sale  of  justice.    lb. 

11.  Pleading:  Demurrer:  Failure  to  File  Bond  Sued  on:  Probate 
Judge.  The  failure  of  the  county  to  file  with  Its  petition  the 
official  bond  of  the  probate  judge  sued  on  or  to  file  a  copy  of 
such  bond  with  the  petition.  In  a  suit  to  compel  the  probate 
judge  to  pay  into  the  county  treasury  the  fees  collected  by  him 
In  excess  of  the  amount  of  the  salary  of  the  circuit  judge,  can- 
not be  raised  by  a  demurrer  to  the  petition.  State  ex  reL  v. 
Lydy,  316. 

PROCESS. 

1.^  Appeal:  Exceptions:  Filing  Proof  of  Publication.  Where  the 
bill  of  exceptions  shows  that  proof  of  publication  was  filed  in 
a  former  tax  suit,  even  though  the  trial  court  in  this  case  in 
Its  declarations  of  law  said  "though  not  appearing  to  be  filed." 
contention  that  it  was  not  filed  comes  too  late  upon  appeal. 
Woodruff  V.  Lumber  Co.,  381. 

2.  Judgnrvents:  Presumptions:  Record.  No  presumptions  In  sup- 
port of  a  judgment  are  to  be  allowed  In  opposition  to. any 
statement  contained  in  the  record.  If  It  appears  that  process 
was  served  in  a  particular  mode,  no  other  and  different  servlct^ 
can  be  presumed.    lb. 


:   :   :    Publication    by   Wrong    Name:    "W." 

and  "Wm."  Where  proof  of  publication  has  been  filed  In  a 
tax  suit  it  constitutes  a  part  of  the  record,  and  where  It  shows 
that  the  publication  was  against  "W.  N.  Woodruff*  there  Is  no 
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presumption  that  there  was  at  any  time  proper  publication, 
that  is,  against  "William  N.  Woodruflf,"  and  the  publication  Is 
void.    lb. 

4.  :    :    :    Title   of   Officer   not   Affixed   to   Af. 

fidavit.  The  failure  of  an  officer  to  affix  the  title  of  his  office 
to  an  affidavit  taken  before  him  and  spread  of  record  In  a 
tax  suit,  would  tend  to  impeach  the  Jurisdiction  and  not  to 
support  It     lb. 

QUANTUM  MERUIT. 

1.  Assumpsit:  Quasl-Contract.  Under  the  common  law  an  as- 
sumpsit could  be  maintained  upon  a  state  of  facts  from  which 
a  contract  could  be  Implied.  It  was  not  essential  that  there 
was  a  contract  in  fact  in  the  sense  that  the  parties  had  entered 
into  an  agreement,  either  express  or  implied;  all  that  was 
necessary  was  that  defendant  had  received  benefits  which  im- 
posed upon  him  a  duty  to  plaintiff,  so  that  upon  equitable 
grounds  a  promise  was  implied  by  the  law  that  the  defendant 
should  respond  to  the  extent  of  the  benefits  received.  Such  a 
relation  between  the  parties  was  denominated  a  quasi-contract, 
and  in  a  suit  based  thereon  the  benefits  received  by  defendant, 
and  not  the  detriment  incurred  by  plaintiff,  was  the  b^sis  of 
defendant's  liability,  and  hence  it  was  incumbent  upon  plain- 
tiff to  prove  actual  benefits  received  by  defendant.  Anderson 
v.  Caldwell,  201. 


2.  :  :    Implied  Contract:    Material   Furnished  for 

House.  But  a  suit  for  the  value  of  materials  and^labor  em- 
ployed in  the  construction  of  a  building,  furnished  by  plaintiffs 
at  the  Instance  and  request  of  defendants,  is  not  a  suit  on  a 
quasi-contract,  but  upon  a  contract  implied  in  law,  and  as  de- 
fendants received  the  benefits  there  was  an  implied  agreement 
that  they  would  pay  the  reasonable  price  and  value  thereof. 
Assumpsit  will  lie  whenever  work  has  been  done,  or  work  and 
materials  have  been  furnished  by  the  plaintiff  for  defendant  at 
his  request,  express  or  implied,  and  the  standard  of  plaintiff's 
recovery  is  the  reasonable  value  of  the  materials  furnished 
and  the  labor  done.    lb. 

RAILROADS. 

1.  Negligence:  Privileges  of  Licensees  on  Railroad  Tracks:  Duty 
of  Licensees.  LAborers  employed  by  a  contractor  to  whom  a 
terminal  railroad  association  lets  work  in  its  yards,  are  privi- 
leged to  be  on  and  about  its  yards  and  to  use  the  same  to  the 
extent  implied  from  their  avocations,  and  for  all  reasonable 
and  proper  purposes  of  entering  and  leaving  tiie  places  where 
they  are  at  work,  though  they  must  use  the  yards  and  tracks 
with  due  regard  to  the  danger  arising  from  the  necessary 
movement  of  trains.    Bennett  v.  Railroad,  125. 


2.   :  Care  Due  to  Licensees  In  Railroad  Yards.    A  terminal 

railroad  association  owes  to  the  employees  of  a  contractor  to 
whom  its  lets  work  in  its  yards  that  degree  of  care  and  watch- 
fulness which  an  ordinarily  prudent  person  would  exercise 
under  similar  circumstances  to  prevent  injury.    lb. 

3.  — :    Last  Clear  Chance   Doctrine.     The  person   who  has 
had  the  "last  clear  chance"  to  avoid  injuring  another  who  is, 
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whether  negligently  or  not.  In  a  position  of  apparent  peril,  must 
exercise  ordinary  care  to  prevent  the  injury,  else  he  will  be 
liable  on  the  ground  that  his  failure  to  exercise  such  care  was 
the  proximate  cause  of  the  injury. 

Held,  by  VALLLA.NT,  J.,  concurring  in  the  result,  that  the 
doctrine  which  allows  recovery  in  some  cases  despite  the 
contributing  negligence  of  the  person  injured  is  well  called 
the  "humanitarian  doctrine,"  for  it  is  simply  an  exception, 
on  humanitarian  grounds,  to  the  general  rule.  For  ex- 
ample, when  an  engineer  sees  a  man  in  peril  on  his  track, 
or,  even  though  he  does  not  see  him,  is  running  his  en- 
gine through  a  district  where  he  knows  people  are  likely 
to  be  upon  the  track,  and  can  save  his  life  by  a  mere 
lifting  of  his  hand,  he  is  not  excused  for  failing  to  do  so 
by  the  fact  that  the  man  was  guilty  of  negligence  In  going 
on  the  track.    Bennett  v.  Railroad,  125. 


4.  :  :  Evidence:  Directed  Verdict    Where  the  plain- 

tifF,  a  workman  employed  by  a  contractor  in  defendant's  yards, 
testified  that  he  did  not  see  the  train  that  struck  him  until 
it  was  right  upon  him;  and  the  engineer  testified  that  his 
view  was  obstructed  by  the  tank  of  the  tender  while  his  engine 
backed  so  that  he  did  not  see  the  plain tifT  when  he  was  struck; 
and  where  the  lookout  on  the  front  of  the  tender,  corroborated 
by  another  witness,  sajrs  that  he  saw  the  plaintiff  in  a  posi- 
tion of  danger  when  150  feet  away,  that  he  was  warned  and 
stepped  in  the  clear,  and  then,  while  attempting  to  "board  a 
train  going  in  an  opposite  direction,  backed  into  danger  Just 
at  the  time  the  tender  reached  him,  there  is  no  basis  for  the 
application  of  the  "last  clear  chance"  rule  for  Che  plaintilTs 
benefit,  and  the  trial  court  should  have  directed  a  verdict  for 
defendant     lb. 

5.   :    Master  and  Servant:   Shelter  Shanty:    Master's   Duty 

to  Yardmen.  To  reach  the  shelter  shanty  in  defendant's  rail- 
road yards,  the  deceased  (a  workman  in  the  yards)  had  to  pass 
through  a  narrow  opening  between  a  string  of  cars  standing 
on  a  nearby  track.  While  crossing  to  reach  this  shanty  at 
midnight  to  eat  his  lunch  therein,  he  was  killed  by  the  neg- 
ligence of  defendant's  servants,  who  moved  an  engine  without 
ringing  the  bell.  Defendant  contends  that  the  deceased  while 
so  crossing  was  engaged  upon  an  errand  personal  to  himself 
and  unconnected  with  his  employment  H^d,  the  shanty,  for 
all  the  purposes  of  its  installation,  was  a  part  of  the  ndlway 
plant,  and  it  was  the  defendant's  duty  to  protect  the  men  in 
its  use.    Tet^^riler  v.  Railroad,  178. 

6.   :    :     Running   Engine  In    Switch    Yard:    Whistle 

and  Bell  not  Sounded:  Evidence.  Irrespective  of  statute,  the 
starting  or  running  of  a  switch  engine  in  a  busy  switch  yard 
without  ringing  the  bell  or  blowing  the  whistle,  is  evidence  of 
negligence.    lb. 


7.   :  :   Assumption  of  Risk.     A  servant  assumes  all 

the  risks  which  are  ordinarily  incident  to  the  employment,  but 
his  master's  negligence  is  not  incident  to  the  employment    lb. 

8.  :    :    Contributory    Negligence.     When    a   shelter 

shanty  in  a  railroad  yard  is  so  placed  that  workmen,  in  order 
to  reach  it,  have  to  cross  the  track  where  the  deceased  met 
death,  it  comes  of  poor  grace  from  the  railroad  company  to  say 
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thai  the  deceased  was  guilty  of  contributory  negligence  in 
crossing  that  track.    lb. 

9.  Constitutional  Law:  Seml-Monthly  Payment:  Beneficial.  A 
statute  which  requires  railroad  companies  to  pay  their  em- 
ployees as  often  as  twice  a  month  is  a  beneficial  law  to  such 
employees.  The  courts  will  take  Judicial  notice  of  that  fact. 
State  y.  Railroad,  339. 

10.  :  :   Harassing  and  Vexatious  Law:   No  Issue.    An 

allegation  that  a  statute  requiring  corporations  to  make  semi- 
monthly payments  to  wage-earners  "was  enacted  to  harass  and 
annoy  the  railroads  of  the  State"  does  not  raise  any  issue  of 
which  the  court  can  take  notice.    lb.     , 

11.  :    :    Interstate    Conr^merce.    Where    there   is    no 

showing  that  any  of  the  States  into  which  defendant's  rail- 
roads run  have  not  a  law  requiring  semi-monthly  payment  of 
employees,  or  any  similar  law,  and  there  is  no  law  of  Congress 
on  the  subject,  and  there  is  no  showing  that  any  considerable 
number  of  defendant's  employees  have  quit  work  because  of 
semi-monthly  payments,  it  is  not  easy  to  conceive  how  the 
enforcement  of  the  law  will  interfere  with  the  efficient  manage- 
ment of  defendant's  interstate  business.    lb. 

12.   :  :  Indirect  Amendment  of  Chapter:  Alteration 

of  Corporate  Rights:  Police  Power.  Neither  corx>oration8  nor 
citizens  have  any  vested  rights  in  statutes.  When  the  gen- 
eral welfare  demands  a  new  law,  to  operate  prospectively,  that 
can  be  upheld  under  the  police  power,  a  corporation  has  no 
chartered  or  implied  rights  that  inhibits  such  an  enactment, 
even  though  its  enforcement  may  result  in  incidental  injury 
to  the  corporation.  The  Missouri  Pacific  Railway  Company, 
chartered  prior  to  the  adoption  of  the  Constitution  of  1875, 
has  no  such  vested  charter  rights  as  make  void  as  to  it  a 
statute  requiring  the  semi-monthly  payment  of  its  employees,  . 
since  said  statute  is  an  appropriate  and  necessary  police  regu- 
lation, whose  enforcement  will  not  prevent  said  company  from 
remuneratively  operating  its  railroad  as  a  common  carrier,  or 
otherwise  prove  injurious  to  it  or  other  corporations,  but  will 
encourage  honest  toil  and  enable  wage-earners  the  more  readily 
to  supply  themselves  with  the  necessaries  of  life.    lb. 

13.  Negligence:  Contributory:  Street  Car:  Crossing  Railroad 
Tracks:  Custom.  The  statute  requires  street  railway  cars,  in 
attempting  to  cross  railroad  tracks,  to  stop  not  less  than  ten  nor 
more  than  twenty  feet  from  the  railroad  crossing;  and  where 
there  were  four  railroad  tracks,  almost  parallel  and  close  to- 
gether, and  there  was  ample  space  (105  feet)  between  the  third 
and  fourth  tracks  for  plaintiff,  in  attempting  to  cross  them  with 
his  street  car,  to  have  stopped  his  car  in  safety,  and  he  did  not 
do  so,  and  was  struck  by  a  train  on  the  fourth  track,  he  was 
guilty  of  contributory  negligence,  and  he  must  recover,  if  at  all, 
under  the  humanitarian  rule.  Said  statute  cannot  be  repealed 
by  custom  and  plaintiff,  in  view  of  the  ample  space  for  safety 
between  the  tracks,  was  no  less  guilty  of  contributory  negligence 
because  it  had  for  a  long  time  been  the  custom  to  stop  the  cars 
upon  approaching  the  first  track  and  then  start  up  and  run 
across  all  four  tracks  without  stopping.    Clark  v.  Railroad,  670. 
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14.  — — :  :  :  Not  Prompt  Attempt  to  Stop  Car: 

Rate  of  Speed.  A  street  car,  with  all  its  apc^iances  in  working: 
order,  running  three  miles  an  hour,  over  railroad  tracks^  can 
be  stopped  in  less  than  thirty  feet;  and  a  motorman,  who  was 
thirty  or  thirty-five  feet  from  the  railroad  track  when  he  saw 
the  railroad  train  approaching  on  the  track  he  was  attempting 
to  cross,  was  guilty  of  actual  negligence  in  not  stopping  his  car, 
running  three  miles  an  hour,  before  it  reached  the  railroad 
crossing.    Clark  v.  Railroad,  570. 

15.  :  ;  Humanitarian  Rule:  Recovery  Nevertheless. 

Notwithstanding  plaintiff  was  guilty  of  both  statutory  and  ac- 
tual negligence  in  attempting  to  cross  his  street  car  over  the 
railroad  track  without  stopping,  and  by  such  negligence  had 
placed  himself  in  a  position  of  peril,  defendant  is  liable,  if  by 
the  exercise  of  ordinary  care  its  servants  in  charge  of  ita  rail- 
road train  which  struck  plaintiff's  street  car,  could  have  seen 
(but  did  not  see)  his  position  of  peril  in  time  to  have  averted 
the  injury,  the  place  being  one  where  defendant  had  no  right 
to  expect  a  clear  track  and  was  in  duty  bound  to  be  on  the 
lookout.  And  the  facts  of  this  csuse  clearly  show  that  defendant, 
after  plalntifTs  peril  was  apparent,  could  have  seen  the  danger 
in  ample  time  to  have  averted  a  collision,  and  was  negligent 
in  not  doing  so,  and  the  court  properly  refused  a  demurrer  to 
the  evidence. 

Held,  by  WOODSON,  J.,  dissenting:  first,  that  both  plaintiff 
and  defendant's  servant  in  charge  of  the  railroad  train 
were  negligent,  and  either  by  the  exercise  of  ordinary  care 
could  have  avoided  the  accident,  but  plaintiff  being  in 
charge  of  a  passenger  car,  which  required  the  exercise  of 
the  highest  degree  of  care,  and  defendant  of  an  empty  train, 
which  required  only  ordinary  care,  to  permit  plaintiff  to 
recover  would  be  to  abrogate  the  common  law  rule  of  negli- 
gence; and  second,  since  plaintiffs  car  was  running  about 
three  miles  an  hour  and  defendant's  train  five  or  six,  plain- 
tiff and  defendant's  servant  on  the  rear  of  the  backing  train 
were  equally  capable  of  seeking  the  other,  and  if  that  servant 
'  could  have  seen  plaintiff  in  time  to  have  averted  the  injury 

and  did  not,  it  is  also  true  plaintiff  could  have  seen  that 
servant  Just  as  quickly,  and  under  such  facta  the  humani- 
tarian rule  does  not  apply.    lb. 

RAPE. 

1.  Instruction:  Refusal  of  Defendant's.  It  Is  not  error  to  refuse 
a  proper  instruction  asked  by  defendant  upon  a  question  of  law 
upon  which  the  court  has  correctly  instructed  the  Jury  in  an- 
other Instruction  given  of  its  own  motion.  State  v.  Stackhouse, 
444. 


:   Corroboration  of  Prosecutrix.     Corroboration  of  the 

prosecutrix  is  not  essential  to  sustain  a  conviction  for  statutory 
rape.    lb. 

Evidence.  Testimony  as  to  sending  for  the  doctor  to  examine 
the  little  girl  after  her  condition  was  made  known  to  her 
mother;  as  to  the  appearance  and  condition  of  prosecutrix  aftw 
the  alleged  offense;  as  to  what  she  said  to  defendant  when  he 
came  into  the  house  where  she  was  alone;  as  to  what  defendant 
said  to  neighbors  the  same  day;  as  to  the  competency  of  the 
doctor  to  describe  the  condition  of  prosecutrix  when  he  made 
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the  examination  lifter  the  alleged  assault,  was  clearly  admissible, 
lb. 


4.  :    Sufficiency.     Defendant,  a  vendor  of  soaps,  at  ten 

o'clock  on  the  last  day  of  June,  entered  the  house  where  the  ten- 
year-old  prosecutrix  was  alone.  She  testified  that  he  laid  her  on 
a  bed  and  assaulted  her,  but  could  not  describe  clearly  what  he 
did  to  her,  but  said  he  placed  his  private  parts  between  her 
legs.  She  made  no  outcry,  but  when  a  young  neighbor  at  work 
in  the  field,  whose  sister  becoming  suspicious  had  sent  for  him 
to  investigate,  arrived  at  the  house,  the  defendant  came  out,  got 
in  his  buggy  and  drove  away,  and  she  handed  to  the  neighbor  a 
dipper  to  get  a  drink,  but  he  noticed  nothing  unusual  in  her  ap- 
pearance. A  few  minutes  later  her  mother  returned  and  found 
her  lying  on  a  couch  crying.  She  told  her  mother  of  the  assault, 
and  her  mother  washed  her  and  found  her  genital  organs  sore 
and  swollen.  A  physician,  immediately  called,  testified  that  he 
found  the  child  in  a  nervous  condition  and  the  inner  lip  of  the 
vagina  denuded  of  skin,  "the  skin  rubbed  off;"  that  the  abrasion 
was  within  the  vagina  "and  about  a  half  an  inch  from  the  ex- 
ternal part,"  but  that  "the  hymen  was  not  ruptured;"  and  that 
blood  oozed  from  the  abrasion.  When  defendant  was  appre- 
hended he  gave  a  false  and  assumed  name.  Held,  that  the  testi- 
mony authorized  a  verdict  either  for  actual  rape  or  an  assault 
with  intent  to  rape,  and  the  court  having  given  proper  instruc- 
tions upon  both  offenses,  a  verdict  for  rape  is  approved.    lb. 

5.  Penetration:  No  Ruptured  Hymen.  The  slightest  penetration, 
though  not  of  sufficient  depth  to  injure  the  hymen,  is  sufficient 
to  constitute  the  crime  of  rape.    lb. 

6.  Indictment:  No  Date  of  Offense.  An  indictment  charging 
statutory  rape  on  a  girl  under  the  age  of  fourteen  years,  is 
not  defective  because  it  does  not  fix  a  date  for  the  commission 
of  the  offense.  The  time  is  not  material.  There  is  no  limi- 
tation to  the  prosecution,  and  if  there  were  error  in  this  regard 
it  is  cured  after  verdict  by  the  provisions  of  section  5115, 
Revised  Statutes  1909.     State  v.  Hurley,  4^2. 

7.  Election:  Several  Acts  of  Sexual  Intercourse:  After  Opening 
Statement.  An  assignment  that  the  prosecuting  attorney 
should  have  been  compelled  immediately  after  his  opening 
statement,  to  elect  upon  which  act  of  sexual  intercourse  with 
prosecutrix  the  State  would  go  to  the  jury,  since  that  state- 
ment revealed  that  he  knew  of  and  expected  to  prove  several 
separate  and  distinct  acts,  will  not  be  considered  on  appeal 
unless  said  statement  is  preserved  in  the  record.     lb. 

8.  :  :   At  Close  of  Prosecutrix's  Testimony.     It  will 

not  be  held  that  it  was  error  on  the  part  of  the  trial  court  to 
refuse,  at  the  close  of  the  testimony  of  prosecutrix  when  she 
was  first  on  the  stand,  to  compel  the  prosecuting  attorney  to 
elect  upon  which  of  several  acts  of  sexual  intercourse  with  the 
little  girl  the  State  would  go  to  the  jury,  where  an  election  was 
later  directed  and  made,  and  thereafter  the  State  recalled 
prosecutrix  and  she  testified  concerning  the  act  upon  which  the 
State  had  elected  to  stand,  and  ample  opportunity  was  given 
defendant  to  cross-examine  her;  especially  should  this  be  the 
ruling  where  the  prosecutrix,  when  first  upon  the  stand,  did 
not  undertake  to  detail  the  various  acts  of  intercourse.    lb. 
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9.  :   :    Prior   Testimony  of  Other   Acts   Subsequent 

to  Elected  Act:  Identity.  The  prosecuting  attorn^,  in  a 
rape  case,  cannot  be  required  to  elect  upon  which  of  distinct 
acts  of  sexual  intercourse  the  State  will  stand  until  he  can  do 
so  intelligently,  and  usually  the  proper  time  is  at  the  close  of 
the  State's  case;  and  the  admission  of  testimony  of  acts  com- 
mitted subsequently  to  the  one  the  State  elects  to  stand  upon, 
admitted  prior  to  an  election  timely  made,  is  not  error.  Then 
the  only  thing  the  trial  court  can  do  is  to  withdraw  the  testi- 
mony of  the  subsequent  acts  from  the  Jury,  but  it  is  not  held 
that  such  withdrawal  is  necessary.  Besides,  the  competency  of 
the  testimony  as  to  the  subsequent  acts  as  tending  to  establish 
the  identity  of  the  defendant,  while  discussed,  is  not  decided* 
since  not  squarely  raised.    State  y.  Hurley,  452. 

10.  Verdict:  Passion  and  Prejudice:  Seven  Years  for  Rape.  It 
cannot  be  said  that  a  verdict  assessing  defendant's  punishment 
at  seven  years'  imprisonment,  where  the  minimum  is  five,  in 
a  case,  of  the  most  flagitious  character,  of  carnal  knowledge 
with  a  child  under  the  age  of  fourteen  years,  is  the  result  of 
passion  and  prejudice.    lb. 

REFERENCE  AND  REFEREES. 

L  Compulsory:  Appeal:  Review  of  Findings.  If  a  case,  though 
referred  by  consent,  is  one  wherein  a  compulsory  reference 
might  have  been  ordered,  the  Supreme  Ck)urt  upon  appeal  will 
review  the  findings  of  the  referee.  Vandagrift  v.  Masonic 
Home,  138. 

2.  Weight  of  Evidence:  Appellate  Practice.  The  weight  of  the 
evidence  in  a  law  case,  referred  to  a  referee,  is  for  the  referee 
and  the  trial  court,  and  not  for  the  appellate  court,  where 
there  is  a  conflict  in  the  testimony.    Anderson  v.  Caldwell,  201. 

3.  Exception  to  Referee's  Report:  General  Objection  to  Admission 
of  Evidence.  The  rule  as  to  the  saving  of  exceptions  to  the 
ruling  of  the  referee  upon  the  admission  of  testimony  requires 
that  the  exception  shall  point  out  directly  and  specifically  the 
testimony  objected  to.  A  general  objection  that  the  referee 
admitted  incompetent  and  illegal  testimony  is  not  sufficient. 
So  that  the  court  on  appeal  will  not  consider  an  assignment 
that  "the  referee  erred  in  admitting,  over  defendant's  objec- 
tion, certain  books  of  account  which  were  not  original  entries, 
but  were  aggregates  entered  at  a  later  date  from  other  mem- 
oranda," where  the  only  exception  to  the  referee's  report  at 
all  relating  to  the  matter  was  that  "the  referee  admitted, 
over  the  objection  of  these  defendants,  illegal,  irrevelant  and 
incompetent  evidence  offered  by  plaintiffs."    lb. 

4.  No  Exceptions.  If  no  exceptions  were  saved  to  the  action  of 
the  court  in  overruling  defendant's  exceptions  to  the  referee's 
report,  no  matter  of  exception  arising  out  of  the  action  for 
the  referee  is  open  for  review  on  appeaL    lb. 

REMARKS  OF  COUNSEL.     See  Attorneys. 
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RES  ADJUDICATA. 

Ejectment:  Illegal  Deed  of  Trust.  A  judgment  in  ejectment,  after 
foreclosure  under  an  illegal  deed  of  trust,  which,  with  the 
consequent  sale,  is  attacked  by  the  equitable  suit  to  set  aside, 
is  not  res  adjudicata  where  no  equitable  defense  was  pleaded. 
Thompson  v.  Lindsay,  53. 
See,  also.  Stare  Decisis. 

RETURNS. 

Execution:  Deficient  Return:  Others  in  Substantiation.  Other  re- 
turns of  executions  made  by  the  same  sheriff,  slovenly  made 
and  deficient  in  matter,  are  not  competent  evidence  to  show 
that  the  particular  return  on  the  lost  execution  under  which 
a  former  garnishee  and  owner  of  the  land  was  summoned  to 
court  was  defective.    Howell  v.  Sherwood,  518. 

REVIVOR.    See  Judgments,  1  to  4. 

SHERIFF. 

DIsquallfiod  to  Summon  Jury:  Indiscreet  Conduct.  Indiscreet  con- 
duct on  the  part  of  the  sheriff,  public  and  unconcealed,  such 
as  that,  in  response  to  a  written  invitation  of  an  interested 
friend  of  deceased  to  visit  his  town  and  attend  a  moving- 
picture  show,  at  which  were  exhibited  pictures  of  deceased 
in  a  prize  fight  with  another,  he  did  so  at  his  own  expense,  is 
not  alone  sufficient  to  authorize  the  Supreme  Court  to  say  that 
the  refusal  of  the  trial  court  to  disqualify  the  sheriff  was  error, 
the  rule  being  that  the  appellate  court  will  not  reverse  the 
ruling  of  the  trial  court  in  such  a  matter  unless  the  ruling 
amounted  to  an  abuse  of  discretion.    State  v.  Dipley,  461. 

SIDEWALK.    See  Negligence,  1  to  8. 

SPECIAL  TAX  BILL,  PRIORITY  OF  UEN.    See  Cities. 

STARE  DEaSIS. 

1.  Former  Decision:  Sufficiency  of  Evidence.  On  the  former 
appeal  in  this  case  it  was  held  that  there  was  sufficient  evi- 
dence to  make  out  a  prima  facie  case  in  favor  of '  plaintiff 
against  the  present  defendant.  The  judgment  against  the  de- 
fendant was  then  reversed  only  because  there  was  no  evidence 
that  plaintiff  had  a  contract  with  the  partnership  which  fur- 
nished the  ties  to  defendant,  and  that  there  was  a  departure, 
since  the  petition  declared  upon  a  joint  contract  made  with 
the  partnership  and  the  present  defendant,  and  the  evidence 
showed  no  such  joint  contract     Bagnell  v.  Railroad,  11. 


— — :    :    Same    Holding    on    Same    Evidence.    As  the 

court  on  the  former  appeal  in  effect  held  that  the  evidence 
tended  to  show  that  defendant  entered  into  a  contract  with 
plaintiff  for  the  purchase  of  the  ties,  and  as  plaintiff  introduced 
at  the  second  trial  the  same,  evidence  introduced  at  the  first, 
it  is  again  held  that  plaintiff  made  out  a  prima  facie  case 
against  the  defendant  at  the  second  trial.    lb. 

:  Contract:  Joint  and  Several:  Liability  of  any  Obligee. 

All  contracts  which  at  common  law  were  joint  only  are  now, 
under  the  statutes  (Sees.  2769,  1981  and  2772,  R.  S.  1909), 
joint  and  several;   and  any  one  of  the  obligees  thereto  may 
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be  sued,  and  a  recovery  had  against  those  only  who  the  evi- 
dence shows  are  liable  thereunder.  The  decision  of  the  court 
on  the  former  appeal  in  this  case  (180  Mo.  420),  holding  that 
the  contract  pleaded  was  a  joint  contract  made  and  entered 
into  by  plaintiff  as  the  one  party  and  by  the  defendant  and  a 
partnership  as  the  other  party,  and  reversing  a  judgment  for 
plaintiff  because  the  evidence  did  not  support  the  allegations 
of  the  petition  of  a  joint  contract,  in  that  it  failed  to  show  that 
the  partnership  jointly  with  defendant  entered  into  a  joint  con- 
tract with  plaintiff,  but  showed  only  a  several  contract  between 
plaintiff  and  defendant,  and  therefore  there  was  a  departure, 
is  overruled.    Bagnell  v.  Railroad,  11. 


4.  :    In  Same  Case:   When  Overruled.     In  the  absence  of 

cogent  or  convincing  reasons  shown,  the  Supreme  Court  will 
not  open  up  and  reconsider  questions  adjudicated  upon  a  former 
appeal  in  the  same  case.  But  where  such  reasons  are  clearly 
shown,  and  especially  where  the  former  ruling  inadvertently 
overlooked  and  nullified  a  statute,  or  overruled  some  sound  and 
well  settled  principle  of  law,  the  court  will  reexamine  the  Ques- 
tions and  overrule  the  former  decision.    lb. 

5.  Res  Adjudlcata:  Law  of  the  Case:  Issue  of  Fact:  Remanded 
for  New  Trial.  Where  a  "judgment  is  reversed  and  the  cause 
remanded"  the  cause  is  remanded  for  a  new  trial;  and  if  the 
judgment  (for  plaintiff)  was  reversed  because  under  a  finding 
of  fact  by  the  trial  judge  sitting  as  a  jury  the  judgment  could 
not  stand,  defendant  cannot  compel  the  trial  court  to  accept 
that  finding  as  true  and  render  judgment  for  him,  although 
the  appellate  court  might  then  have  directed  a  judgment  for 
him;  but  the  case,  having  been  remanded  for  a  new  trial,  is 
to  be  tried  anew.  The  lower  court  is  not  bound  on  a  fair 
issue  of  fact  to  the  view  of  a  former  trial  judge  on  the  weight 
of  oral  testimony.  A  finding  by  the  judge  in  the  first  trial  that 
the  oral  testimony  of  defendant  that  the  return  on  the  exe- 
cution read:  "Executed  the  within  writ  by  summoning  Charles 
Carleton  as  garnishee"  was  true,  is  not  binding  on  the  trial 
court  upon  a  new  trial  after  a  reversal  holding  that  a  judg- 
ment against  Carleton  based  on  that  return  was  void,  and 
that  in  consequence  a  judgment  for  plaintiff  in  spite  of  that 
finding  and  based  on  a  sheriff's  deed  under  that  judgment 
could  not  stand;  but  the  issue  as  to  whether  in  point  of  fact 
the  return  read  that  way  was  a  question  of  fact  for  the  jury  at 
the  second  trial,  when  the  cause  has  been  remanded  by  this 
court  generally  for  a  new  trial. 

Held,  by  WOODSON,  J.,  dissenting,  that  the  decision  of  this 
court  on  a  former  appeal  in  an  ejectment  suit  is  the  law 
^  of  the  case  upon  the  trial  anew  in  the  circuit  court,  and 
is  conclusive  as  to  the  matters  adjudicated  therein. 

Held,  also,  that  the  verdict  of  the  jury  on  the  second  trial  had' 
the  effect  of  setting  aside  the  special  finding  of  fact  by  the 
judge  sitting  as  a  jury  in  the  first  trial,  and  also  the  judg- 
ment of  this  court  based  on  that  finding;  and  as  the  evi- 
dence on  the  second  trial  was  precisely  the  same  on  the 
issue  of  whether  the  return  was  in  the  words  defendant 
testified  it  was  and  that  the  trial  judge  found  it  was,  and 
the  judgment  for  plaintiff  was  then  reversed,  that  adjudi- 
cation became  the  law  of  the  case,  and  on  the  second 
trial,  and  now  in  this  court,  the  judgment  should  be  for 
defendant,  notwithstanding  the  jury's  verdict  for  plaintiff 
lb. 
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STATE  OFFICERS. 

Appellate  Juriedlctlon:  Garnishment:  Against  State  Superin- 
tendent of  Insurance.  The  State  Superintendent  of  Insurance 
is  a  State  officer  within  the  meaning  of  the  Constitution,  and 
that  fixes  the  appellate  Jurisdiction  in  the  Supreme  Court  of  an 
appeal  from  a  judgment  refusing  to  a  creditor  of  an  insurance 
company  a  writ  of  garnishment  against  him  for  moneys  in  his 
hands  as  such  officer,  irrespective  of  the  amount  or  the  consti- 
tutionality of  the  statute  involved.    Milling  Co.  v.  Blake,  23. 

STATUTES  AND  STATUTORY  CONSTRUCTION. 

1.  Contract:  Joint  and  Several:  Liability  of  any  Obligee.  All 
contracts  which  at  common  law  were  joint  only  are  now,  under 
the  statutes  (Sees.  2769,  1981  and  2772,  R.  S.  1909),  joint  and 
several;  and  any  one  of  the  obligees  thereto  may  be  sued,  and  a 
recovery  had  against  those  only  who  the  evidence  shows  are 
liable  thereunder.  The  decision  of  the  court  on  the  former  ap- 
peal in  this  case  (180  Mo.  420),  holding  that  the  contract  pleaded 
was  a  joint  contract  made  and  entered  into  by  plaintiff  as  the 
one  party  and  by  the  defendant  and  a  partnership  as  the  other 
party,  and  reversing  a  Judgment  for  plaintiff  because  the  evi- 
dence did  not  support  the  allegations  of  the  petition  of  a  joint 
contract,  in  that  it  failed  to  show  that  the  partnership  jointly 
with  defendant  entered  into  a  joint  contract  with  plaintiff,  but 
showed  only  a  several  contract  between  plaintiff  and  defendant, 
and  therefore  there  was  a  departure,  is  overruled.  Bagnell  v. 
Railroad,  11. 

2.  Judgment:  Release  of  Part:  Liability  for  Balance.  One  of 
several  joint  obligors  on  an  administrator's  bond,  is  liable  for 
the  balance  due  on  the  judgment  on  the  bond,  after  deducting 
the  amounts  paid  by  the  other  judgment  debtors  for  their  re- 
lease. The  assignee  of  the  judgment  has  the  right  to  recover  of 
one  of  the  judgment  debtors  the  total  amount  due  on  the  judg- 
ments against  the  principal  and  his  sureties  on  the  bond.  That 
is  true  by  force  of  Sec  2769,  R.  S.  1909,  which  makes  contracts 
that  were  joint  by  common  law  both  johit  and  several,  and  Sec. 
2772.  which  provides  that  a  creditor  may  sue  any  one  or  more 
joint  obligors.    Schneider  v.  Maney,  36. 

8.  :  :  :  Sec.  11278:  Liability  for  Contribu- 
tion Inter  Sese.  Sec.  11278,  R.  S.  1909,  providing  that  "no 
such  surety  shall  be  compelled,  in  any  action,  to  pay  more  than 
his  due  proportion  of  the  original  demand;  and  when  such 
surety  shall  have  previously  paid  any  portion  thereof  he  shall 
be  liable  to  pay  only  so  much  as  the  amount  already  paid  by 
him  falls  short  of  his  due  proportion  of  the  original  demand," 
refers  only  to  the  liability  of  contribution  between  the  sureties; 
it  does  not  apply  in  a  suit  by  the  holder  of  the  joint  obligation 
against  one  or  more  of  the  joint  obligors.    lb. 

4.  Joint  Tortfeasors:  Nonsuit  as  to  One:  Motion  by  Other  to 
Set  Aside.  Where  the  owner  of  the  property,  the  lessee  in  pos- 
session and  the  city  have  been  joined  as  defendants,  in  a  suit 
for  damages  to  a  pedestrian  on  the  sidewalk,  and,  after  de- 
murrers to  the  evidence  offered  by  the  property  owner  and  the 
lessee  have  been  sustained,  the  plaintiff  has  taken  a  nonsuit 
with  leave  as  to  them,  the  city,  though  a  joint  tortfeasor,  has 
the  right  to  move  to  have  the  nonsuit  set  aside  as  to  the  lessee 
or  other  codefendant,  and  that  right  it  has  under  the  statute 
(Sec.  9801,  R.  S.  1909)  though  the  plaintiff  filed  no  motion  to  set 
aside  the  nonsuit.   Kilroy  v.  St.  Louis,  79. 
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5.  Dower:  Admeasurement:  Personalty:  Child's  Part.  The 
statutory  proTlsIons  for  the  admeasurement  of  dower  (Sec  367. 
et  teq^  R.  S.  1909),  do  not  apply  to  personalty;  and  the  child's 
part  in  the  personalty  given  by  Sec  349»  R.  S.  1909,  to  the  vife; 
is  not  dower  in  the  true  sense  of  the  term.  The  wife  undo-  that 
section  is  not  a  dowress,  but  a  distributee.  A  suit  in  the  probate 
court  to  obtain  an  order  directing  the  administrator  to  turn  oxer 
to  plaintiff,  as  the  widow  of  decedent,  a  child's  part  in  the  net 
estate,  is  not  a  suit  for  the  admeasurement  of  dower.  Howard 
T.  Strode,  210. 

6.  Damages:  Sec.  5425:  Constitutional.  On  the  authority  of 
Toung  T.  Railroad,  227  Mo.  307,  section  5425,  Revised  StatsleB 
1909,  is  held  to  be  constitutionaL    Pope  v.  Railroad,  232. 

7.  Objects  to  be  Attained:  Opinion  of  Bar  and  People.  Im  eos- 
struing  a  city  charter  it  is  proper,  in  order  to  arrive  at  the  la- 
tent of  its  framers,  to  consider  the  objects  they  sought  to  accom- 
plish and  the  practical  situation  for  which  they  were  attempting 
to  provide.  It  is  also  true  that  a  uniform  construction  of  the 
city  authorities,  the  bar  and  the  people  at  large  for  a  long 
series  of  years  is  a  persuasive  argument  in  tavor  of  such  con- 
struction.   Construction  Co.  v.  Rink  Co.,  241. 

8.  County  Officers:  Probate  Judges:  Constitutional  Provision. 
Section  12  of  article  9  of  the  Constitution,  declaring  that  "the 
General  Assembly  shall,  by  law  uniform  in  its  operation,  pro- 
vide for  and  regulate  the  fees  of  all  county  officers,  and  fbr 
this  purpose,  may  classify  the  counties  by  population,"  does  not 
include  probate  Judges;  and  for  two  reasons:  first,  the  words 
"county  officers"  in  a  restricted  and  precise  sense  mean  the 
officers  by  whom  the  county  performs  its  usual  political  func- 
tions of  government,  and  a  probate  court  does  not  perform  any 
governmental  functions,  but  its  functions  are  judicial  and  are 
to  administer  the  laws  pertaining  to  the  estates  of  deceased 
persons,  minors  and  persons  of  unsound  mind;  and,  second, 
the  section  is  found  in  the  article  of  the  Constitution  entitled 
"Counties,  Cities  and  Towns,"  and  relates  to  those  things  only, 
and  nothing  is  found  therein  referring  to  probate  judges,  their 
duties  or  compensation;  and  applying  the  rule  that  the  meaning 
of  words  in  a  statute  or  constitution  is  to  be  ascertained  by  an 
examination  of  its  context,  It  is  apparent  that  the  words  "county 
officers*'  were  not  intended  to  include  probate  judges.  [Over- 
ruling Henderson  v.  Koenig,  168  Mo.  356.1 

Held,  by  WOODSON,  J.,  dissenting,  (1)  that  a  probate  judge  is 
a  part  of  the  government,  and  to  declare  bim  not  to  be  a 
county  officer  Is  in  effect  to  make  him  a  State  officer,  and 
in  effect  also  to  hold  that  sheriffs,  circuit  clerks  and  jus- 
tices of  the  peace  are  not  county  officers;  and  (2)  that  it 
has  been  the  universal  opinion  of  the  bench  and  bar  for 
almost  a  century  that  probate  judges  were  county  officers. 
State  ex  rel.  v.  Imel,  293. 

9.  : :  Fees  and  Compensation:  Constitutional  Stat- 
ute: Sec.  10695,  R.  S.  1909.  Section  10695,  Revised  Statutes 
1909,  requiring  each  probate  judge  to  keep  a  true  and  correct  ac- 
count of  all  fees  annually  earned  and  collected  by  him  and  that 
"whenever,  after  deducting  all  reasonable  and  necessary  ex- 
penses for  clerk  hire,  the  amount  of  fees  collected  In  any  one 
calendar  year  by  or  for  any  one  probate  judge,  during  his  term 
of  office  and  irrespective  of  the  accrual  of  such  fees,  shall  ex- 


Digitized  by 


Google 


242  Mo.]  INDEX.  833 

STATUTES  AND  STATUTORY  CX)NSTRUCTION--ConUnued. 

ceed  a  sum  equal  to  the  annual  compensation  proTided  by  law 
for  a  judge  of  the  circuit  court  having  jurisdiction  in  such 
countj,  then  it  shall  be  the  duty  of  such  probate  judge  to  pay 
such  excess  lesft  ten  per  cent  thereof  into  the  treasury  of  the 
county,  for  the  benefit  of  the  school  fund,  is  constitutionaL 
[WOODSON  and  GRAVES,  JJ^  dissenting.]    lb. 

10.   :  :  :  :  :  Title:  To  Repeal 

Existing  Section.  The  title  of  a  bill  which  is  "An  Act  to  repeal 
section  3240,  chapter  27,  article  1,  of  the  Revised  Statutes  of 
1899,  relating  to  fees;  and  to  enact  a  new  section  in  lieu  thereof, 
to  be  known  as  section  3240,"  complies  with  section  28  of  article 
4  of  the  Constitution,  requiring  the  subject  of  each  bill  to  be 
clearly  exi^^ssed  in  its  title.  The  title  to  a  bill  which  desig- 
nates and  repeals  a  certain  section  of  the  Revised  Statutes  is 
ample  notice  to  members  of  the  General  Assembly  that  the  new 
section  enacted  in  lieu  thereof  would  deal  with  the  same  sub- 
ject; besides,  the  said  title  contained  a  recital  that  the  new 
section  would  relate  to  fees.    lb. 

11.  Police  Regulation:  Semi-monthly  Payment  Law:  Valid: 
Freedom  of  Contract:  Unequal  Situation:  Penalty.  It  is  not 
an  unreasonable  abridgment  of  the  freedom  and  right  to  con- 
tract to  compel  railroad  companies  to  pay  their  wage-earners 
semi-monthly;  and  if  the  General  Assembly  can,  on  account  ol 
the  unequal  situation  of  laborers  and  their  corporate  employers, 
fix  the  time  for  paying  wages,  it  may  with  equal  propriety  pre- 
scribe fines  and  penalties  to  compel  the  payment  of  such  wages. 
Such  a  statute  is  not  in  conflict  with  section  4  of  article  2  of  the 
Oonstitution,  declaring  that  "all  persons  have  a  natural  right 
to  life,  liberty  and  the  enjoyment  of  the  gains  of  their  own  in- 
dustry;" nor  with  section  30  of  article  2,  declaring  that  "no 
person  shall  be  deinrived  of  life,  liberty  or  property  without  due 
process  of  law;"  nor  with  section  1  of  the  Fourteenth  Amend- 
ment prohibiting  any  State  from  denying  to  its  citiz^is  equal 
protection  of  the  laws. 

JTeM^  by  GRAVES,  J.,  concurring,  with  whom  LAMM  and 
FEJRRISS,  JJ.,  concur,  that  the  right  to  contract  is  one 
which  belongs  to  every  person,  whether  employer  or  em- 
ployee, rich  or  poor,  natural  or  artificial,  and  when  a  law 
abridges  the  freedom  of  the  employer  to  contract  it  neces- 
sarily likewise  abridges  the  employee's  freedom  also;  and 
a  law  which  curtails  that  freedom  can  be  upheld  only  as 
a  reasonable  exercise  of  the  police  power,  which  looks 
specially  to  the  health,  safety,  morals  and  general  welfare 
of  the  citizen;  and  while  this  semi-monthly  payment  statute 
goes  to  the  very  verge  of  the  police  power,  yet,  in  view 
of  the  holding  in  the  case  of  State  ex  rel.  v.  Vandiver, 
222  Mo.  206,  and  the  trend  of  recent  adjudications,  both 
in  this  and  other  jurisdictions,  upholding  legislation  de- 
signed to  protect  laborers,  it  is  not  such  an  unreasonable 
exercise  of  the  police  power  as  to  invalidate  the  statute. 
State  V.  Railroad,  339. 

12.  :   :   :    Denial   of  Justice.     Nor  is  such 

statute  in  conflict  with  section  10  of  article  2  of  the  Constitu- 
tion, declaring  that  right  and  justice  shaU  be  administered 
without  sale,  denial  or  delay,  although  it  may  deny  to  a 
defendant  the  right  to  plead  in  a  court  of  justice  as  a  defense 
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a  contract  with  an  employee  providing  for  a  monthly  or  other 
payment.    State  y.  Railroad,  339. 

13.   :    :    :    Private    Property    for    Private    Uae. 

Nor  is  such  statute  an  attempt  to  take  private  property  for  a 
private  use,  nor  does  it  authorize  the  taking  of  private  property 
under  the  guise  of  its  being  for  a  public  use,  without  com- 
pensation. There  is  no  similarity  between  the  condemnation 
of  property  and  the  compelling  of  a  person  to  pay  a  debt  to 
one  who  has  already  earned  the  same  by  his  labor.    lb. 

14.  :    :   :    Impairment   of   Contracts.     The 

statute  requiring  railroad  compcuiies  to  pay  their  employees 
twice  a  month  does  not  Impair  the  obligations  of  contracts, 
where  there  were  at  the  time  of  its  enactment  no  existing  con- 
tracts providing  for  different  payments.  The  statute  applies 
only  prospectively.    lb. 

16.  :    :    :    Irrevocable    Privileges.     Neither 

did  said  statute  grant  to  such  employees  irrevocable  privileges 
denied  to  other  employees  similarly  situated.  The  statute  is 
subject  to  repeal.    lb. 

16.  :  :  Title:  Broader  Than  Act.    A  title  which  is 

broader  than  the  statute  enacted  thereunder  could  not  have 
misled  any  one.  Although  the  Semi-monthly  Payment  Act  in 
its  body  includes  only  mechanics,  laborers  and  other  servants, 
it  is  not  invalid  because  its  title  includes  all  employees  of  all 
corporations.    lb. 

17.  :  :  Class  Legislation:  Applicable  to  Corpora- 
tions Only.  An  act  requiring  all  corporations  to  pay  their 
employees  semi-monthly,  but  does  not  require  private  individuals 
or  partnerships  who  employ  laborers  in  the  same  fields  of  in- 
dustry to  make  semi-monthly  payments,  is  not  such  class  legisla- 
tion  as  violates  the  Constitution  prohibiting  special  or  class 
legislation.  There  are  potent  reasons  for  the  discrimination 
against  corporations — among  others  that  laborers  cannot  know 
stockholders  of  corporations  as  they  can  partners  or  individual 
employers,  nor  their  solvency,  noF  their  liabilities,  nor  can  they 
look  to  any  property  for  the  payment  of  their  wages  except  the 
corporation's  property,  but  all  the  property  of  the  partner  or 
the  Individual  is  liable  for  the  laborer's  wages. 

Held,  by  GRAVES,  J.,  concurring,  with  whom  LAMM  and 
PERRISS,  JJ.,  concur,  that  the  placing  of  corporations  in  a 
class  to  themselves  is  not  an  unreasonable  classification.    lb. 

18.  Grand  Jury:  Impaneled  Before  Arrest:  Negro:  Discrimina- 
tion. A  defendant  not  under  arrest  nor  held  to  answer  a  crimi- 
nal charge  when  the  grand  jury  which  found  the  indictment 
against  him  was  impaneled,  is  plecluded  under  the  statute 
(Sees.  5067  and  5068,  R.  S.  1909)  from  attacking  the  indictment 
on  the  ground  of  the  incompetency  of  a  grand  Juror,  or  because 
of  any  irregularity  in  the  manner  of  selecting  the  grand  jury; 
and,  hence,  a  defendant  not  under  arrest  nor  held  to  answer  a 
criminal  charge  when  the  grand  jury  was  impaneled,  cannot 
have  the  indictment  against  him  quashed  on  the  ground  that  he 
is  a  negro  and  the  jury  commissioner  did  not  summon  any  per- 
son of  his  race  to  sit  on  the  grand  jury.  State  v.  Washington, 
401. 
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19.  Jurors:  Railroad  Employees:  Directory  Statute.  The  statute 
exempting  railroad  employees  from  Jury  service  In  the  city  of 
St  Louis  is  directory,  and  a  convicted  defendant  is  not  entitled 
to  a  reversal  of  the  judgment  on  the  ground  tbat  the  trial  court 
overruled  his  challenge  to  three  railroad  employees  summoned 
as  talesmen.    State  v.  Jackson,  410. 

20.  Judicial  Notice:  Civil  War:  Lapse  In  Sessions  of  Court.  The 
court  takes  judicial  notice  of  the  historical  fact  that  the  Civil 
War  raged  with  fury  in  the  vicinity  of  Springfield  from  June, 
1861,  to  August,  1862,  and  that  there  was  a  lapse  in  the  terms  of 
the  circuit  court  in  consequence  thereof.  Under  the  statute^  (R. 
S.  1855,  p.  539,  sees.  44  to  48)  this  lapse  merely  had  the  effect  of 
adjournments;  and  a  garnishee,  summoned  on  an  execution  is- 
sued on  February  14,  1861,  was  In  court  until  final  adjournment 
and  until  interrogatories  were  filed  at  the  August  term,  1862. 
Howell  v.  Sherwood,  513. 

21.  Divorce:  Obtained  by  Fraud  on  Court:  Review:  Sec.  2381, 
R.  S.  1909:  Inapplicable  Statute.  Notwithstanding  the  stat^ 
ute  (Sec.  2381,  R.  S.  1909)  declaring  that  "no  petition  for  review 
of  any  judgment  for  divorce,  rendered  in  any  case  arising  under 
this  article,  shall  be  allowed,  any  law  or  statute  to  the  con- 
trary notwithstanding,"  a  suit  may  be  maintained,  in  the  court 
in  which  it  was  rendered,  to  set  aside  and  annul  a  judgment  for 
divorce  obtained  upon  a  fictitious  cause  of  action,  in  a  county 
other  than  that  in  which  the  plaintiff  or  defendant  (resident  of 
the  State)  resided,  upon  notice  by  publication  obtained  upon 
plaintiffs  affidavit  stating  that  the  facts  authorizing  such  publi- 
cation existed,  which  statement  was  knowingly  false,  and  with- 
out appearance  or  knowledge  of  the  proceeding  by  defendant. 
A  judgment  so  obtained  is  a  fraud  on  the  court  and  defendant, 
and  as  between  the  plaintiff  and  defendant  will  be  held  to  be 
null  and  void  in  a  court  of  equity,  nor  does  the  statute  inhibit 
a  suit  in  equity  to  set  aside.    Dorrance  v.  Dorrance,  625. 

22.  :    Not   Subject  to   Review:     Statute    Inapplicable    to 

Judgment  Obtained  by  Fraud.  Section  2381,  Revised  Statutes 
1909,  "declaring  that  no  petition  for  review  of  any  judgment  for 
divorce,  rendered  in  any  case  arising  under  this  article,  shall 
be  allowed,  any  law  or  statute  to  the  contrary  notwithstanding," 
is  in  pari  materia  with  the  other  statutes  enacted  at  the  same 
term  of  the  Legislature  relating  to  petitions  for  the  review  of 
judgments  for  irregularities  and  found  in  the  general  code,  and 
is  an  exception  to  those  statutes  and  applies  only  to  petitions 
for  review  of  judgments  rendered  on  constructive  notice  when 
filed  in  the  original  cause,  and  does  not  inhibit  a  separate  suit 
in  a  court  of  equity  to  set  aside  a  judgment  for  divorce  obtained 
b3^  fraud  upon  the  court  and  the  defendant  therein.  [Overruling 
Salisbury  v.  Salisbury,  92  Mo.  683,  so  far  as  it  conflicts  with  this 
holding.]    lb. 

23.  :  Setting  Aside  Decree  by  Equity.  The  Lregislature 
enacted  sections  13  and  14,  chapter  55,  page  666,  R.  S.  1855,  en- 
titled "Divorce  and  Alimony,"  now  Sees.  2380  and  2381,  R.  S. 
1909,  declaring  that  "no  petition  for  review  of  any  judgment  for 
divorce  shall  be  allowed,  any  law  or  statute  notwithstanding," 
and  that  "no  final  judgment"  for  divorce  "shall  be  reviewed, 
annulled  or  modified,  in  the  Supreme  or  any  other  court,  by  ap- 
peal or  writ  of  error,  unless  such  appeal  shall  have  been  granted 
during  the  term    ...    or  such  writ  shall  have  issued  within 
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sixty  days  after  the  judgment  was  rendered/'  for  the  purpose  of 
correcting  the  wrong  wrought  by  the  decision  in  Smith  v.  Smith, 
20  Mo.  166,  in  which  it  was  held  that  sections  1,  2,  3  and  4, 
article  6,  chapter  137,  page  851,  Revised  Statutes  1845,  entitled 
"Practice  in  Chancery,"  made  possible  a  review  of  a  judgment 
in  a  divorce  case  by  a  motion  or  petition  for  review  filed  therein 
after  the  adjournment  of  the  term.  The  evident  purpose  of  those 
two  sections  was  to  forever  prelude  the  setting  aside  of  a  decree 
for  divorce,  rendered  by  the  circuit  court,  after  jurisdiction 
had  been  acquired  in  the  manner  prescribed  by  statute,  whether 
obtained  by  false  allegations  and  testimony  as  to  the  residence 
of  plaintiff  or  a  false  affidavit  as  to  defendant's  residence,  or 
any  other  fraud  dehors  the  face  of  the  record,  unless  defendant 
moved  to  have  it  reviewed  either  during  the  term  or  within  sixty 
days  after  it  was  rendered.  The  said  section  2381  excludes  any 
suit  in  equity  to  set  aside  a  divorce  decree  obtained  by  fraud 
except  fraud  on  the  face  of  the  record.  Such  a  suit  in  equity, 
where  the  court  has  obtained  jurisdiction  in  the  manner  pre-* 
scribed  by  statute,  is  clearly  a  "petition  for  review,"  and  to 
allow  it  would  be  to  write  an  exception  into  the  statute  which 
the  Liegislature  clearly  never  Intended  to  make,  its  intention 
being  to  prohibit  courts  from  entertaining  petitions  for  review 
based  on  any  ground  after  the  lapse  of  the  term  at  which  the 
decree  wsb  rendered,  unless  an  appeal  is  taken  during  the  term 
or  within  sixty  days  after  judgment,  except  that  a  court  of 
equity  may  at  any  time  set  aside  a  decree  where  the  record  on 
its  face  shows  the  court  had  no  jurisdiction  over  the  case.  [Per 
"WOODSON,  J.,  dissenting.]     Dorrance  v.  Dorrance,  625. 

24.  Negligence:  Survival  of  Cause  of  Action:  Mining.  In  case 
of  the  death  of  a  person  injured  In  mining  in  such  manner  as 
to  make  the  operator  of  the  mine  liable  under  section  5440,  Re- 
vised Statutes  1909,  the  widow  of  the  deceased  may  recover. 
Hawkins  v.  Smith,  688. 

25.  Enactment  by  Assumption.  The  Legislature  cannot  bring  a 
statute  into  existence  by  merely  assuming,  in  another  inde- 
pendent statute,  that  it  exists.    lb. 

26.  :  Construction:  intent.  TVlien  the  language  of  a  stat- 
ute is  unequivocal  and  unambiguous,  mere  assumption  in  one 
of  its  sections  tbat  the  others  possess  a  meaning  at  war  with 
the  clear  import  of  that  language  will  not  justify  the  court  in 
construing  into  those  sections  the  assumptions  thus  made.    lb. 

27.  Negligence:  Survival  of  Cause.  Section  5426,  Revised  Statutes 
1909,  providing  that  when  death  shall  be  caused  by  the  wrongful 
act  of  another,  and  the  act  Is  such  as  would,  if  death  had  not 
ensued,  have  entitled  the  person  Injured  to  recover  damages, 
the  person  guilty  of  the  act  shall  be  liable  to  an  action  for  dam- 
ages, notwithstanding  the  death  of  the  person  Injured,  is  gen- 
eral and  applies  to  causes  of  action  created  subsequently  to  the 
passage  of  the  statute.    lb. 

28.  Amendment  by  Inference.  The  Legislature  cannot  amend  a 
statute  by  Inference  from  acts  subsequently  passed.    lb. 
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U.  8.  Compiled  SUtutot  1901. 
Section      905  (R.  S.  li^.  1909,  p.  3711),  see  page  477. 
Revised  Statutes  1909. 


Section  116,  see  page  221. 
117,  see  page  218. 
349,  see  pages  218, 

219,  220,  222. 
859,  see  page  219. 
367,  see  page  218. 
537,  see  page  170. 
547,  see  page  8. 
590,  see  page  387. 
1261,  see  pages  619, 

621,  622,  623. 
1263,  see  pages  619, 

621,  622,  624. 
1770,  see  page  663. 
1851,  see  page  547. 
1861,  see  page  643. 
1981,  see  page  20. 
2081,  see  page  533. 

2119,  see  page  547. 

2120,  see  page  547. 
2231,  see  page  535. 

2380,  see  pages  671, 
675,  677,  679. 

2381,  see  pages  647, 
652,  671,  675,  677, 
679. 

2397,  see  page  546. 

2398,  see  page  546. 
2769,  see  pages  20,  42. 
2772,  see  pages  20,  42. 

2867,  see  page  329. 

2868,  see  page  170. 
8037,  see  page  381. 
4461,  see  pages  498, 

500. 
4526,  see  pages  434, 

436,  438,  440. 
4599,  see  page  437. 
4750,  see  page  416. 
4895,  see  page  287. 

5067,  see  page  407. 

5068,  see  page  408. 
5115,  see  pages  458, 

513. 
5224,  see  page  475. 


Section  5425,  see  pages  285, 
236,  238. 
5426,  see  pages  704, 
708,  710.  712,  713, 
714.  718. 

5434,  see  pages  698, 
699,  701. 

5435,  see  pages  698, 
699. 

5436,  see  pages  698, 
699. 

5437,  see  pages  698. 
699,  700. 

5440,  see  pages  692, 
695,  698. 

5441,  see  page  692. 

5442,  see  page  692. 

5443,  see  page  692. 

5444,  see  page  692. 

5523,  see  page  267. 

5524,  see  page  267. 
5599,  see  page  267. 
5722,  see  page  267. 
5803,  see  page  623. 
6267,  see  page  267. 
6331,  see  page  477. 
6362,  see  page  120. 
6411,  see  page  226. 
7068,  see  page  363. 
7342,  see  page  419. 
9049,  see  page  267. 

9296,  see  page  267. 

9297,  see  page  267. 
9347,  see  page  267. 
9801,  see  page  84. 

10695,  see  pages  298, 
299,  302,  303.  305, 
308,  310,  311,  312. 
314,  315,  316. 

11278,  see  page  42. 

11499,  see  pages  249, 
267. 

11517,  see  page  267. 

11588,  see  page  267. 


Revised  Statutes  1899. 


575,  see  page  666. 
650,  see  page  5. 
661,  see  page  641. 
673,  see  page  593. 

2864,  see  pages  182, 
702,  711,  715.  718. 

2865,  see  pages  702, 


704,  710,  711,  712, 
714.  717,  718. 
2866.  see  page  702. 

2931,  see  page  671. 

2932,  see  pages  638, 
644,  671. 

2937,  see  page  216. 
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Section    8240,  see  pages  802,  2022,  see  page  666. 

803  2024,  see  page  666. 
8086,  see  pages  29,  80,                   •  2113,  see  page  692. 

31,   83,   36.  2114,  see  pages  692, 
9779,  see  page  622.  693. 

0874,  see  page  622.  2217,  see  page  666. 

2009,  see  page  668.  7682,  see  page  666. 

Revised  Statutes  1879. 

809,  see  page  639.  Section    3686,  see  page  680. 
2184,  see  pages  679,  3686,  see  pages  666, 

683,   686.  667,  680. 

2186,  see  pages  679,  6831,  see  page  260. 

680,  683,  684,  686.  6832,  see  page  260. 

8684,  see  page  680. 

Wagner's  Statutes  1872. 

p.  1170,  see  page  249. 
p.  1197,  see  page  268. 
p.  1199,  see  page  269. 

General  Statutes  1866. 

p.  127,  see  page  268. 
p.  296,  see  page      8. 

Revised  Statutes  1865. 

p.    639,  sees.  44  to  48,  see  page  629. 

p.  1360,  see  page  268. 

sec.  13,  ch.  56,  see  pages  656,  676,  676,  677,  685. 

sec.  14,  ch.  55,  see  pages  676,  676,  677,  684;  686. 

sec.  16,  ch.  55,  see  page  666. 

Revised  Statutes  1845. 

sec.  10,  ch.  60,  see  page  668. 
p.  861,  see  pages  672,  673,  680. 
p.  948,  Bee  page  268. 

Revised  Statutes  1835. 

p.  641,  see  page  248. 
p.  642,  see  page  268. 

Laws  1911. 
p.  160,  see  pages  350,  351. 

Laws  1909. 
p.  413,  see  page  540. 

Laws  1901. 
p.    78,  see  page    84. 

Laws  1883. 
p.  178,  see  page  266. 
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Laws  1877. 
p.  887,  see  page  254. 

Laws  1875. 
p.  298,  Bee  page  712. 

Laws  1870. 
p.  123,  see  page  622. 

Laws  1862^. 
p.    20,  see  page  583. 

Laws  1849. 

p.  100,  see  page  654. 
p.  103,  see  page  655. 

Laws  182a 

p.    97,  see  page  248. 

Territorial   Laws  1814-15. 

p.    89,  see  page  248. 

Territorial   Laws  1804-24. 

Vol.  1,  p.  737,  see  page  268. 

SUBROGATION.    See  Unds  and  Land  Titles,  4. 

SUMMONS.    See  Order  of  Publication. 

TAXES  AND  TAXATION. 

1.  Benefit  Assessment:  Mortgage  on  Lot:  Priority  of  Lien.  Under 
the  charted  of  the  city  of  St.  Louis  the  lien  of  a  special  taxbill 
issued  for  a  street  improvement  has  priority  over  a  deed  of 
trust  which  antedates  the  taxbill. 

Held,  by  KENNISH,  J.,  dissenting,  with  whom  VALLIANT.  C. 
J.,  and  LAMM,  J.,  concur,  that  a  special  taxbill  issued 
for  a  street  improvement  does  not  have  priority  over  a  pre- 
existing deed  of  trust  unless  then  lien  of  the  taxbill  is  ex- 
pressly or  by  fair  Inference  given  priority  by  the  charter, 
and  no  such  priority  is  found  in  the  charter.  Construction 
Co.  V.  Rink  Co.,  241. 

2.  Taxes  on  Real  Estate:  Prior  Lien  to  Incumbrance.  General 
taxes  on  real  estate  constitute  a  prior  lien  against  the  prop-" 
erty  on  which  they  are  assessed,  and  that  lien  is  not  dependent 
upon  any  express  statute  to  that  effect  The  holding  is  based 
on  the  uniformly  recognized  principle  that  the  claim  of  the 
State  for  the  taxes  necessary  for  its  support  is  superior  to 
demands  created  by  private  contract. 

Held,  by  KENNISH,  J.,  dissenting,  with  whom  VALLIANT,  C. 
J.,  and  LAMM,  J.,  concur,  that  neither  general  taxes  nor 
special  taxes  against  real  estate  constitute  a  prior  lien 
over  an  existing  deed  of  trust  unless  such  priority  is  ex- 
pressly or  by  fair  implication  created  by  law.    Ih. 
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3.  :  :  Owner.  The  word  "owner,**  in  a  statute  pro- 
viding that  suits  for  delinquent  taxes  shall  be  brought  against 
the  owner  of  the  land,  includes  the  holders  of  incumbrances 
on  the  land. 

Held,  by  KENNISH.  J.,  with  whom  VALUANT,  C.  J.,  and 
LAMM,  J.,  concur,  that  the  word  "owner"  does  not  embrace 
incumbrancers  unless  it  is  given  that  meaning  by  express 
statute  or  charter.    Construction  Co.  v.  Rink  Co.,  241. 

4.  Special  Taxes  on  Real  Estate:  Priority  Over  Existing  Mortgage: 
Public  Good.  Those  decisions  holding  that  benefit  assessments 
are  not  taxes  have  reference  to  those  constitutional  limita- 
tions fixing  a  maximum  rate  of  taxation  or  a  maximum  in- 
debtedness. All  taxes,  whether  general  or  special,  are  refer- 
able to  the  taxing  power,  and  those  decisions  so  hold.  All 
taxes,  whether  for  a  street  improvement  or  for  the  direct  sup- 
port of  the  State  government,  are  exacted  for  the  public  gooo. 
The  primary  purpose  of  a  tax  to  pay  for  a  public  improve- 
ment is  not  to  benefit  the  lot  against  which  the  tax  is  assessed; 
it  is  for  the  public  good.  Such  a  tax  is  a  lien  upon  the  prop- 
erty charged  therewith,  and  can  be  enforced  by  a  lien  against 
the  owner,  and  the  word  "owner"  includes  incumbrancers. 
Such  a  tax  constitutes  a  prior  lien  against  the  property  against 
which  they  are  assessed  over  a  deed  of  trust  antedating  the 
taxbill,  and  that  lien  is  not  dependent  upon  any  express  statute 
or  charter  provision  so  declaring. 

Held,  by  KENNISH,  J.,  with  whom  VALLIANT,  C.  J.,  and 
LAMM,  J.,  concur,  that  all  the  decisions  holding  that  a 
lien  for  general  taxes  on  real  estate  takes  priority  over  an 
existing  mortgage  lien  are  based  upon  statutes  expressly 
or  by  fair  Implication  creating  such  priority,  and,  therefore, 
they  are  not  authority  for  holding  that  a  special  taxbill 
for  a  public  improvement  is  a  prior  lien  over  a  pre-exist- 
ing deed  of  trust  in  the  absence  of  a  charter  or  statutory 
provision  creating  such  priority,    lb. 


:  :   Charter.    The  provision  of  the  charter  of  St 

Louis,  declaring  that  "the  owner  or  any  other»  person  haying 
an  interest  in  the  property  charged  with  the  taxbill  may  pay 
the  same  in  full  within  thirty  days  after  notice  without  in- 
terest," includes  incumbrancers. 

Held,  by  KENNISH,  J.,  dissenting,  with  whom  VALUANT.  C. 
J.,  and  LAMM,  J.,  concur,  that  when  special  tax  liens  are 
created  they  are  not  to  be  enlarged  by  construction,  and 
the  above  words  from  the  charter  are  clearly  applicable 
to  other  interested  persons,  such  as  the  contractor  of  a 
building  constructed  concurrently  with  the  street  improve- 
ment 
Held,  also,  that  the  word  "owner"  used  in  the  language  of  the 
charter  declaring  that  "said  taxbill  shall  be  and  become  a 
lien  on  the  property  charged  therewith  and  may  be  col- 
lected of  the  owner  of  the  land"  does  not  include  prior 
incumbrancers,  is  made  apparent  by  the  subsequent  pro- 
vision declaring  that  "in  case  the  owner  of  the  ground  is  a 
non-resident  suit  may  be  brought  by  attachment,"  for  if 
"owner"  means  "mortgagee"  then  in  all  cases  where  the 
mortgage  is  held  by  a  non-resident  an  attachment  would  lie 
against  the  property,  even  though  the  owner  of  the  equity 
lived  upon  it.    lb. 
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TORTFEASORS. 

Joint:  Nonsuit  as  to  One:  Motion  by  Other  to  Set  Aelde.  Where 
the  owner  of  the  property,  the  lessee  in  possession  and  the 
city  have  been  joined  as  defendants,  in  a  suit  for  damages  to 
a  pedestrian  on  the  sidewalk,  and,  after  demurrers  to  the  evi- 
dence offered  by  the  property  owner  and  the  lessee  have  been 
sustained,  the  plaintiff  has  taken  a  nonsuit  with  leave  aa 
to  them,  the  city,  though  a  joint  tortfeasor,  has  the  right  to 
move  to  have  the  nonsuit  set  aside  as  to  the  lessee  or  other 
codefendant,  and  that  right  it  has  under  the  statute  (Sec. 
9801,  R.  S.  1909)  tliough  the  plaintiff  filed  no  motion  to  set 
aside  the  nonsuit    Kllroy  v.  St  Louis,  79. 

TRIALS. 

1. .  Province  of  Jury:  Evidence.  If  there  is  material  evi- 
dence tending  to  prove  a  cause  of  action,  although  It  conflicts 
with  other  evidence,  or  if  an  inference  can  be  legally  drawn 
from  undisputed  evidence  which  tends  to  prove  a  cause  of 
action  although  a  contrary  inference  might  be  legally  deduced, 
then  the  case  is  for  the  jury.    Bennett  v.  Railroad,  125. 


2.   :    Testimony   of   Adverse   Party.    When   the   defendant 

after  having  introduced  evidence,  seeks  to  have  the  case  taken 
from  the  jury  by  a  peremptory  instruction,  the  plaintiff  Is 
entitled  to  the  benefit  of  the  probative  force  of  testimony 
given  on  behalf  of  the  defendant,  or  any  legitimate  inferences 
therefrom.    lb. 

3.  Final  Settiements:  Chiid's  Part:  Trial  by  Jury.  The  plaintiff, 
claiming  to  be  the  widow  of  decedent  is  not  entitled  to  a 
trial  by  jury,  either  in  the  probate  court  or  after  appeal  in  the 
circuit  court,  of  her  motion  asking  that  a  child's  part  of  the  net 
proceeds  of  the  estate  be  paid  over  to  her  upon  final  settle- 
ment. A  right  to  a  jury  trial  to  establish  her  claim  to  be 
adjudged  the  wife  of  decedent  and  therefore  to  be  considered 
a  distributee,  did  not  exist  at  common  law,  nor  by  statute 
prior  to  the  adoption  of  the  Constitution  of  1875,  nor  was  it 
given  by  that  Constitution.  All  controversies  growing  out  of 
final  settlements  in  the  probate  court  and  concerning  the 
widow's  rights  to  the  personalty,  are  to  be  tried  by  the  court 
without  a  jury.    Howard  v.  Strode,  210. 

4.  Res  Adjudlcata:  Law  of  the  Case:  Issue  of  Fact:  Re- 
manded for  New  Trial.  Where  a  '^judgment  is  reversed  and 
the  cause  remanded''  the  cause  is  remanded  for  a  new  trial; 
and  if  the  judgment  (for  plaintiff)  was  reversed  because  under 
a  finding  of  fact  by  the  trial  judge  sitting  as  a  jury  the  judg- 
ment eould  not  stand,  defendant  cannot  compel  the  trial  court 
to  accept  that  finding  as  true  and  render  judgment  for  him, 
although  the  appellate  court  might  then  have  directed  a  judg- 
ment for  him;  but  the  case,  having  been  remanded  for  a  new 
trial,  is  to  be  tried  anew.  The  lower  court  is  not  bound  on 
a  fair  issue  of  fact  to  the  view  of  a  former  trial  judge  on  the 
weight  of  oral  testimony.  A  finding  by  the  judge  in  the  first 
trial  that  the  oral  testimony  of  defendant  that  the  return  on 
the  execution  read:  "Executed  the  within  writ  by  summoning 
Charles  Carleton  as  garnishee"  was  true,  is  not  binding  on  the 
trial  court  upon  a  new  trial  after  a  reversal  holding  that  a 
judgment  against  Carleton  based  on  that  return  was  void, 
and  that  in  consequence  a  judgment  for  plaintiff  in  spite  of 
that  finding  and  based  on  a  sheriffs  deed  under  that  judgment 
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could  not  stand;  but  the  Issue  as  to  whether  in  point  of 
tSLCt  the  return  read  that  way  was  a  question  of  fact  for  the  jury 
at  the  second  trial,  when  the  cause  has  been  remanded  by  this 
court  generally  for  a  new  trial. 

Held,  by  WOODSON,  J.,  dissenting,  that  the  decision  of  this 
court  on  a  former  appeal  in  an  ejectment  suit  is  the  law 
of  the  case  upon  the  trial  anew  in  the  circuit  court,  and 
is  conclusive  as  to  the  matters  adjudicated  therein. 
Held,  also,  that  the  verdict  of  the  jury  on  the  second  trial 
had  the  effect  of  setting  aside  the  special  finding  of  fact 
by  the  judge  sitting  as  a  jury  in  the  first  trial,  and  also 
the  judgment  of  this  court  based  on  that  finding;  and  as 
the  evidence  on  the  second  trial  was  precisely  the  same 
on  the  issue  of  whether  the  return  was  in  the  words  defend- 
ant testified  it  was  and  that  the  trial  judge  found  it  was, 
and  the  judgment  for  plaintiff  was  then  reversed,  that  ad- 
judication became  the  law  of  the  case,  and  on  the  second 
trial,  and  now  in  this  court,  the  judgment  should  be  for 
defendant,  notwithstanding  the  jury's  verdict  for  plaintiff. 
Howell  V.  Sherwood,  518. 

TRUSTS  AND  TRUSTEES. 

1.  Resignation  of  Trustee:  Collateral  Attack.  A  court  of  equity 
has  jurisdiction  to  appoint  a  trustee  in  case  of  a  vacancy 
caused  by  the  resignation  of  a  prior  one,  to  take  title 
to  the  property  and  administer  the  trust;  and  its  action  in  that 
behalf  cannot  be  attacked  collaterally,  but  must  stand  until 
reversed  or  overruled  in  the  proper  tribunal.  Bredell  v.  West- 
minster College,  317. 


2.  ;     Judgment:     Aided     by     Deed.    Where     the     owner 

of  property  conveyed  it  to  a  trustee  (a  corporation 
raised  up  for  that  purpose)  upon  two  subsequent  conditions, 
namely »  (1)  that  the  trustee  should  permit  the  trustees  of 
Westminster  College  to  use,  occupy  and  control  the  property 
for  the  educational  purposes  of  the  college  and  not  otherwise 
and  (2)  that  the  property  should  not  be  sold  except  the  sale 
be  ordered  by  the  circuit  court  and  the  proceeds  reinvested 
upon  like  conditions,  with  rights  of  reentry  by  the  grantor  and 
his  heirs  upon  breach  of  the  conditions,  a  resignation  by  the 
trustee  and  the  appointment  of  another  by  the  court-  was  but 
the  transference  of  the  title  from  the  one  trustee  to  the  other; 
and  the  conveyance  of  the  property  by  the  former  trustee  to  the 
appointee,  in  pursuance  to  the  decree  of  the  court,  did  not  con- 
stitute a  sale  or  an  incumbrance,  and  said  conveyance  was 
unnecessary,  since  the  appointment  of  the  trustee  transferred 
the  title  and  there  was  no  change  in  the  uses  to  which  the 
property  could  be  put    lb. 

S.  Forfeiture:  Estoppel.  ^In  case  of  a  breach  of  a  oon* 
dition  subsequent  inserted  in  a  conveyance  of  property  for 
educational  purposes  the  title  does  not  ip^o  facto  revert  to  the 
grantor,  but  remains  in  the  grantee  until  by  reentry  or  some 
act  fxiuivalent  thereto  the  grantor  asserts  his  rights  arising 
from  the  forfeiture;  and  no  such  forfeiture  will  be  declared 
unless  the  grantor  brings  an  action  within  reasonable  time. 
Where  the  property  was  conveyed  to  a  trustee  to  be  held  for 
the  educational  purposes  of  a  college  and  was  not  to  be  sold, 
and  the  trustee  conveyed  it  to  the  college,  and  the  college 
building  was  burned,  and  the  grantor,  knowing  that  tSLcU  waited 
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for  fifteen  months  before  bringing  his  suit,  while  the  college 
erected  another  building  at  a. cost  of  |75,000«  soliciting  and 
receiving  donations  for  the  purpose,  in  the  belief  that  it  was 
the  owner  of  the  property,  the  grantor's  suit  in  ejectment  and 
to  have  a  forfeiture  declared  was  barred  by  estoppel.    lb. 

VERDICT. 

1.  Excessive.  Where  the  plaintiff,  a  child  between  seven  and 
eight  years  old,  was  severely  Injured  and  his  arm  perman- 
ently deformed  by  reason  of  the  negligent  maintenance 
by  defendant  of  a  charged  electric  wire,  a  judgment  for  $9000 
is  held  to  be  excessive  to  the  amount  of  |1500.  Davenport  v. 
Electric  Co.,  111. 

2.  Instruction:  Different  Acts  Charged:  General  Verdict.  A 
verdict  must  be  definite  and  certain  as  to  the  crime  of  which 
the  accused  is  found  guilty.  The  defendant  is  entitled  to  the 
unanimous  verdict  upon  the  issue  of  his  guilt  or  innocence  of 
the  particular  offense  for  which  he  was  tried.  Where  the 
indictment  charged  that  the  defendant  did  "set  up  and  keep 
divers  gaming  tables  and  gambling  devices,  to-wit,  one  crap 
table,  and  one  poker  table,"  and  there  was  testimony  tending  to 
prove  the  setting  up  and  keeping  of  both  gambling  devices  as 
charged,  an  instruction  telling  the  jury  that  If  they  found  de- 
fendant did  "set  up  and  keep  certain  gaming  tables  and  gamb- 
ling devices,  to-wit,  a  crap  table  .  .  .  and  a  poker  table 
.  .  .  or  either  of  them  .  .  .  then  you  will  find  the  de- 
fendant guilty  as  charged,"  was  error,  and  a  verdict  simply 
finding  'the  defendant  guilty  as  charged  in  the  indictment" 
cannot  stand.  Under  the  Instruction  and  the  general  verdict 
returned  some  of  the  jurors  may  have  believed  the  testimony 
in  support  of  the  charge  as  to  one  of  the  gambling  devices  and 
disbelieved  the  testimony  as  to  the  other,  and  the  remaining 
jurors  may  have  found  and  believed  conversely,  and  a  unani- 
mous verdict  as  to  either  may  never  have  been  reached.  State 
T.  Washington,  401. 

8.  :    General    Verdict     The    defendant    is    entitled    to    a 

concurrence  of  the  minds  of  the  jurors  upon  one  definite  charge 
of  crime,  and  the  verdict  must  be  definite  and  responsive  to 
such  charge.  Where  under  the  instruction  the  jury  may  have 
convicted  the  defendant  of  keeping  either  of  two  gambling 
tables  charged,  one  a  poker  table  and  the  other  a  crap  table, 
and  some  may  have  agreed  to  a  verdict  of  guilty  as  to  one 
table,  and  others  to  the  same  verdict  as  to  the  other  table,  ana 
the  verdict  returned  simply  finds  "the  defendant  guilty  of  set- 
ting up  and  keeping  a  gambling  device,  as  charged  in  the  in- 
dictment," the  verdict  cannot  stand.    State  v.  Jackson,  410. 

4.  Passion  and  Prejudice:  Seven  Years  for  Rape.  It  cannot  be 
said  that  a  verdict  assessing  defendant's  punishment  at  seven 
years'  imprisonment,  where  the  minimum  is  five.  In  a  case, 
of  the  most  fiagitious  character,  of  carnal  knowledge  with  a 
child  under  the  age  of  fourteen  years,  is  the  result  of  passion 
and  prejudice.    State  v.  Hurley,  452. 

5.  Corrected  by  Court.  A  correction  of  the  verdict  by  the  court 
by  making  the  words  "and  assess  his  punishment  at  ten  years 
in  the  penitentiary"  to  read  "and  assess  his  punishment  by 
Imprisonment  in  the  penitentiary  for  a  term  of  ten  years," 
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made  in  the  presence  of  the  jury*  and  after  being  read  to 
them  approved  by  them,  ^  shown  by  their  poll,  was  not  a 
verdict  of  the  court.  The  verdict  as  returned  was  sufficient 
and  would  have  supported  a  verdict    State  v.  Philpott,  504. 

6.    Ejectment:    No  Description  of  Land  or  Award  of  Possession. 

A  verdict  in  ejectment  reading:  "We  the  Jury  find  the  issues 
in  favor  of  plaintifTs,  and  we  assess  plaintiffs'  damages  at  the 
sum  of  seventy-five  dollars  and  we  further  find  the  reasonable 
rental  value  of  the  premises  to  be  one  dollar  per  month  until 
possession  is  given"  is  sufficient  and  Will  authorize  a  Judgment 
for  possession  of  the  premises  described  in  the  petition,  where 
there  is  no  dispute  aa  to  such  description.  [Distinguishing 
Franklin  v.  Haynes,  139  Mo.  311;  Brumwell  v.  Harris,  148  Mo. 
430,  and  Benne  v.  Miller,  149  Mo.  228.] 

Held,  by  GRAVES,  J.,  dissenting,  that  the  verdict  should  find 
that  plaintiffs  are  entitled  to  a  particular  tract  of  land, 
describing  It,  and  unless  it  does  so  it  will  not  support  a 
Judgment  for  possession.    Howell  v.  Sherwood,  513. 

WAIVER. 

1.  Constitutional  Question:  Qarnisliment:  Untimely  Raised. 
Where  the  Superintendent  of  Insurance,  in  his  answer  to  the 
plaintiff's  interrogatories  In  the  garnishment  proceeding  brought 
against  him,  pleaded  the  statute  as  his  right  to  retain  the 
fund«  it  was  the  plaintiff's  duty,  if  he  wished  the  constitution- 
ality of  that  statute  determined,  to  have  raised  the  point  in 
his  denial  of  those  answers;  and  having  failed  to  do  so  the 
constitutional  question  comes  too  late  If  raised  for  the  first 
time  In  plaintiff's  motion  for  a  new  trial,  and  must  be  deemed 
as  waived.  So  grave  a  question  as  the  constitutionality  of  a 
statute  must  be  lodged  in  the  case  at  the  first  opportunity,  or 
it  will  be  deemed  to  have  been  waived. 

Held,  by  VALLIANT,  J.,  that,  where  the  Supreme  Court  has 
Jurisdiction  of  the  case  on  other  grouBds,  if  there  is  a 
vital  constitutional  question  in  the  case,  it  may  be  raised 
here  for  the  first  time.    Milling  Co.  v.  Blake,  23. 


:  : :   Appellate  Jurisdiction.    The  Supreme 

Court  does  not  obtain  Jurisdiction  of  an  i4>peal  by  the  un- 
timely lodgment  of  a  constitutional  question  in  the  case.    Un- 
less the  question  Is  timely  raised  it  is  deemed  out  of  the  case. 
Held,  by  VALLIANT,  J.,  that,  while  timely  acUon  in  the  trial 
court  to  raise  a  constitutional  question  Is  necessary  in  order 
to  give  the  Supreme  Court  Jurisdiction  on  that  ground,  yet 
where  the  court  on  other  grounds  has  Jurisdiction,  if  there 
is  a  vital  constitutional  question  In  the  case,  it  may  be 
raised  here  for  the  first  time.    lb. 


WILLS. 


Probate:  Record  Matter.  A  will  cannot  take  effect  until 
it  is  probated,  and  it  is  not  probated  until  the  court  having 
jurisdiction  so  declares  by  Its  Judgment  entered  upon  its  record. 
Proof  of  the  will  may  be  taken  In  vacation  by  the  clerk  or  the 
court,  and  may  be  indorsed  on  the  will  itself,  and  that  proof 
may  be  sufficient  to  Justify  the  court,  if  it  so  adjudges,  at  tbe 
next  or  perhaps  a  subsequent  term,  to  enter  its  Judgment  de- 
claring the  will  duly  probated,  but  the  court  may  reject  that 
proof  and  refuse  to  probate  it,  for  the  statute  says  that  the 
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proof  is  "subject  to  the  conformation  or  rejection  of  the  court." 
That  proof  is  not  a  probate,  and  will  not  alone  authorize  the 
court  to  presume  that  it  has  been  probated.  Farris  v.  Burch- 
ard,  1. 

2. :    :    No    Reeord.    If   t^e    record    does    not    show 

that  the  will  was  probated,  and  it  has  never  been  re- 
corded either  in  the  probate  court  or  the  recorder's  office,  and 
there  is  nothing  attached  to  it  or  to  be  found  in  the  papers  In 
the  case  to  show  that  it  has  ever  been  probated,  except  an 
indorsement  of  proof  on  its  back,  it  will  not  be  held  to  have 
been  probated,  in  a  suit  in  which  title  to  land  depends  upon  its 
validity.    lb. 

3.  Will  Contest:  Action  at  Law:  Practice:  Undue  influence.  A 
suit  to  set  aside  a  will  for  undue  influence  is  an  action  at 
law,  and  where  there  was  any  material  evidence  tending  to 
prove  plaintiffs'  allegation  of  undue  influence,  the  case  was  one 
for  the  jury.    Hayes  v.  Hayes,  166. 


:  Undue  Influence.  Undue  influence  means  the  sub- 
stitution in  a  will,  when  executed,  of  the  will  and  purpose 
of  some  person  other  than  the  testator.  The  allegation  of 
undue  influence  as  the  sole  ground  of  attack  upon  a  will  implies 
intellectual  competency  on  the  part  of  the  testator  except  for 
the  dominance  over  his  mind  and  intentions  in  the  disposal 
of  his  estate  of  a  stronger  will  or  different  purposes  from  what 
he  would  have  expressed  if  left  to  his  own  guidance.    lb. 


5.   :    :    Partiality   and    Prejudice   of  Testator.    Proof 

of  a  father's  partiality  and  prejudice  as  regards  his  children — 
such  partiality  and  such  prejudice,  that  is,  as  are  not  engendered 
by  craft  or  fraud  and  which  do  not  subdue  his  mind  and  free 
agency — is  not  sufficient  to  set  aside  his  will  made  under  the 
influence  of  those  emotions.  Nor  would  it  alter  the  case  that 
such  emotions  were  unjustly  harbored.    lb. 

6.  :  :  Right  of  Alienation.  The  absolute  owner- 
ship of  property  implies  the  right  of  arbitrary  disposition  of  it 
according  to  the  loves,  hates  or  caprices  of  the  grantor.  The 
only  limitation  of  the  power  of  the  owner  to  alienate  his  prop- 
erty (aside  from  coercion,  fraud,  or  lack  of  mentality)  exists 
when  the  instrument  of  conveyance  was  made  at  a  time  when 
the  volition  of  the  grantor  was  so  far  destroyed  that  the  instru- 
ment expressed,  not  his  own  iDtentions  and  wishes,  but  the 
different  designs  and  objects  of  those  who  controlled  his 
actions.    lb. 

7.  Precatory  Trust:  Terms.  In  order  to  imply  a  trust  from 
the  use  of  precatory  words,  the  terms  employed  for  that  purpose 
D^ust  be  inserted  in  the  will  or  other  instrument  of  settlement, 
and  used  in  an  imperative  sense  as  to  a  certain  subject  and 
a  certain  object  or  person.    lb. 

8.  Evidence:  Remarks  of  Testator:  Undue  Influence.  The 
testator's  remarks,  made  at  various  times  not  contemporaneous 
with  the  making  of  the  will,  that  the  reason  he  did  not  give 
anything  to  his  other  children  was  to  keep  down  dissensions 
in  his  family,  were  evidentiary  only  of  the  testator's  state  of 
mind,  not  of  the  truth  of  the  things  stated;  and  such  remarks 
cannot  be  taken  as  proof  of  undue  influence.    lb. 
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9.  Will  Contest:  Undue  Influence:  Material  Evidence  Reviewed. 
Held,  that  there  was  in  this  case  no  evidence  of  undue  in- 
fluence exerted  upon  the  mind  of  a  testator  when  he  made 
his  will.    Hayes  v.  Hayes,  156. 

10.  Creation  of  Power.  A  testator  gave  his  wife  a  life 
estate,  with  remainders  to  three  children,  the  will  continuing, 
after  provisions  fixing  various  amounts  and  times  of  division 
for  the  shares  of  these  children,  "and  if  Lydia  [one  of  the 
children!  should  marry  before  the  death  of  my  said  wife,  then 
it  shall  be  at  the  discretion  of  my  said  wife  how  much  my  said 
wife  shall  give  her."  Lydia  married  before  the  death  of  the 
testator's  wife.  Held,  that  the  will  gave  the  wife  a  power  to 
fix  and  set  oft  Lydia's  share.    Lawless  v.  Kerns,  392. 

11.  Absolute  Estate:  Subsequent  Clause.  An  absolute  estate  cre- 
ated by  one  clause  of  a  will  cannot  be  cut  down  by  a  subse- 
quent clause,  unless  the  language  used  is  as  clear  and  deci- 
sive as  that  of  the  clause  creating  the  same.    lb. 

12.  Effect  of  Subsequent  Clause  on  Estate  Granted:  Estate 
in  Remainder:  Estate  In  Possession.  A's  will  gave  an  estate 
for  life  to  B,  his  wife,  with  remainders  to  C,  D  and  B., 
his  children,  and  provided  further,  (a)  that  if  C,  D,  or  B  should 
die  before  reaching  twenty-one,  the  property  should  descend 
to  the  other  two;  (b)  if  both  of  the  boys,  C  and  D,  should  marry 
leaving  E,  the  daughter,  single,  thei\  E  and  the  last  boy  to 
marry  should  make  an  equal  division  after  the  first  one  had  his 
third,  leaving  E  the  homestead;  (c)  if  B  marry  after  the  death 
of  the  testator's  wife,  and  after  the  bojrs  reach  twenty-one,  sho 
should  have  $1000  in  valuation  of  the  property;  and  (d)  if  B 
should  marry  before  the  death  of  the  testator's  wife,  "then  it 
shall  be  at  th^  discretion  of  my  said  wife  how  much  my  said 
wife  will  give  her."  Held,  that  E's  estate  is  not  cut  down  by 
the  final  clause.  The  estate  which  the  widow  is  empowered  to 
assign  her  in  case  of  marriage  is  of  a  higher  character  than 
what  was  previously  provided.  The  first  clause  gives  her  a 
remainder  in  fee,  the  clause  containing  the  power  authorizes 
an  appointment  in  fee  simple  in  possession,    lb. 

13.  Powers:  Execution.  A's  will  provided  that  if  B  should 
marry  before  the  death  of  testator's  wife,  who  was  given 
a  life  estate  in  the  property,  then  it  should  be  at  the  discre- 
tion of  the  wife  how  much  she  would  give  to  B.  E  married 
before  the  widow  died.  Afterwards  the  widow,  together  with 
all  others  interested  therein,  deeded  tb  B  a  part  of  the  estate 
lands,  by  a  deed  which  provided  that  it  should  be  a  receipt  for 
all  claims  of  E  against  the  estate,  but  which  contained  no 
reference  to  the  power.  E  has  kept  the  deed  ever  since,  and 
she  took  possession  of  the  land  and  finally  sold  it.  Held,  that 
the  deed  was  an  effective  execution  of  the  power,  and  tfrat  it 
divested  E  of  all  interest  in  the  estate.    lb. 

WITNESS. 

1.  Child:  Understanding  Obligations  of  Oath:  Voir  Dire. 
After  plaintiff,  between  ten  and  eleven  years  old,  had  begun 
his  testimony,  and  when  it  appeared  that  he  did  not 
remember  his  birthday,  his  father  was  called  to  fix  that  date. 
When  the  plaintiff  resumed  the  stand  the  defendant  wished  to 
examine  him  as  to  his  understanding  of  the  obligation  of  an 
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oath.  The  court  refused  to  allow  such  questions  at  the  time* 
but  Indicated  that  they  might  he  asked  later.  Held,  that,  since 
nothing  had  transpired  which  tended  to  show  that  the  plaintiff 
lacked  knowledge  of  the  obligations  of  an  oath,  the  trial  court's 
refusal  was  not  error.    Davenport  v.  Electric  Co.,  111. 


:     Over     Five     Years  •  of     Age     and      Under      Nine: 

Voir  Dire.  Children  ranging  from  five  to  nine  years  may  be 
admitted  as  witnesses  if  it  appears  upon  their  preliminary 
examinations  that  they  have  sufficient  intelligence  to  under- 
stand the  questions  put  to  them,  and  are  not  otherwise  incom- 
petent. Correct  practice  demands  that  this  preliminary  ex- 
amination be  held  before  the  witness  is  sworn  and  admitted 
to  testify.    lb. 

Dower:  Foreign  Judgment:  incomplete  Record:  Constructive 
Notice.  Where  the  decree  of  the  foreign  court  of  general  ju- 
risdiction states  in  effect  that  legal  service  was  had  by  publi- 
cation, a  prima  facie  case  of  due  and  legal  service  is  made 
out,  authorizing  the  introduction  of  the  decree  as  evidence 
establishing  the  fact  that  the  plaintiff  therein  had  been  granted 
a  divorce  and  that  the  marital  relation  had  been  dissolved,  and 
establishing  his  status  as  a  witness.     Howard  v.  Strode,  210. 


:  Competency  of  Husband  to  Testify:   Deposition  Taken 

Before  Decree.  A  husband  who  has  been  divorced  from  his 
wife  is  thereafter  competent  to  testify  that  the  claimant  to  a 
child's  share  in  the  estate  of  a  deceased  third  party  was  mar- 
ried to  the  witness  on  a  certain  date;  and  a  deposition  of  said 
husband,  in  which  he  so  testifies,  taken  prior  to  the  divorce 
decree,  but  not  offered  in  evidence  until  after  the  decree  was 
rendered,  is  competent.  The  competency  of  a  deposition  is 
to  be  determined  by  the  status  of  the  witness  at  the  time  the 
deposition  is  offered  in  evidence.  If  tb«  witness  would  him- 
self be  competent  to  testify,  then  his  deposition,  whatever 
may  have  been  his  marital  status  at  the  time  it  was  taken, 
is  competent.  The  competency  of  a  husband  or  wife  as  a  wit- 
ness depends  upon  whether  the  marriage  relation  exists  at  the 
time  of  the  trial  (except  as  to  confidential  relations).    lb. 
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Rules  for  the  Government  of  the  Supreme 
Court  of  Missouri. 


RULE  1.— Chief  Justice,  His  Duty.  The  Chief  JasUce  Bhall 
Buperintend  matters  of  order  in  the  court  room. 

RULE  2.— Motions  to  be  Written,  Signed  and  Filed.  AU  motions 
in  a  cause  shall  be  in  writing,  signed  by  counsel  and  filed  of  record. 

RULE  3. — ^Argument  of  Motions.  No  motion  shall  be  argued 
nnless  by  the  direction  of  the  court 

RULE  4. — Diminution  of  Record,  Suggestion  After  Joinder  in 
Error.  No  suggestion  of  diminution  of  record  in  civil  cases  will  be 
entertained  by  the  court  after  joinder  in  error,  except  by  consent 
of  parties. 

RULE  5. — Appiication  for  Certiorari.  Whenever  a  certiorari 
may  be  applied  for,  there  shall  be  an  affidavit  of  the  defect  in  the 
transcript  which  it  is  designed  to  supply,  and  at  least  twenty-four 
hours'  notice  shall  be  given  to  the  adverse  party  or  his  attorney 
previous  to  the  making  of  the  application. 

RULE  6. — Reviewing  Instructions.  For  the  purpose  of  review- 
ing the  action  of  the  trial  court,  in  giving  and  refusing  Instructions, 
it  shall  not  be  necessary  to  set  out  the  evidence  in  the  bill  of  ex- 
ceptions; but  it  shall  be  sufficient  to  state  that  there  was  evidence 
tending  to  prove  the  particular  fact  or  facts.  If  the  parties  dis- 
agree as  to  what  fact  or  facts  the  evidence  tends  to  prove,  then  the 
evidence  of  the  witnesses  may  be  stated  in  a  narrative  form  avoid- 
ing repetition  and  omitting  all  Immaterial  matter. 

RULE  7. — Bill  of  Exceptions  in  Equity  Cases.  In  cases  of  equi- 
table Jurisdiction  the  whole  of  the  evidence  shall  be  embodied  in 
the  bill  of  exceptions;  provided  that  it  shall  be  sufficient  to  state 
the  legal  effect  of  documentary  evidence  where  there  is  no  dispute 
as  to  the  admissibility  or  legal  effect  thereof;  and  provided  further 
that  parol  evidence  may  be  reduced  to  a  narrative  form  where  this 
can  be  done  and  at  the  same  time  preserve  full  force  and  effect  of 
the  evidence. 

RULE  8. — Presumption  in  Support  of  Bill  of  Exceptions.  The 
only  purpose  of  a  statement,  in  a  bill  of  exceptions,  that  it  set  out 
all  the  evidence  in  the  cause,  being  that  the  Supreme  Court  may 
have  before  it  the  same  matter  which  was  decided  by  the  court  of 
first  instance,  it  shall  be  presumed  as  a  matter  of  fact  in  all  bills  of 
exceptions,  for  the  future,  that  they  contain  all  the  evidence  ap- 
plicable to  any  particular  ruling  to  which  exception  is  saved. 
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SUPREME  COURT  RULES. 

RULE  9. — Making  up  TraiMcripte.  The  clerks  of  the  several 
elrcoit  courts  and  other  courts  of  the  first  instance,  before  which  a 
trial  of  any  cause  is  had,  in  which  an  appeal  is  taken  or  writ  of  er- 
ror is  sued  out,  shall  not  (unless  an  exception  is  saved  to  the  regu- 
larity of  the  process,  or  its  execution,  or  to  the  acquiring  by  the 
court  of  Jurisdiction  in  the  cause),  in  making  out  transcripts  of  the 
record  for  the  Supreme  Court,  set  out  the  original  or  any  subse- 
quent writ  or  the  return  thereof;  but  in  lieu  thereof  shall  say  (e.  g.) : 
"Summons  issued  October  2,  1891,  executed  October  6,  1891,"  and,  if 
any  pleading  be  amended,  the  clerk,  in  making  out  transcripts,  will 
treat  the  last  amended  pleading  as  the  only  one  of  that  order  in  the 
cause,  and  will  refrain  from  setting  out  any  abandoned  pleading  or 
part  of  the  record,  unless  it  be  made  such  by  a  bill  of  excepti(»is; 
and  no  clerk  shall  insert  in  the  transcript  any  matter  touching  the 
organization  of  the  court,  or  any  mention  of  any  continuance,  motion 
or  affidavit  in  the  cause,  unless  the  same  be  specially  called  for  by 
the  bill  of  exceptions. 

RULE  10. — Words  Appellant  and  Respondent,  What  They  In- 
clude. Whenever  the  words  appellant  and  respondent  appear  in 
these  rules  they  shall  be  taken  to  mean  and  include  plaintiff  and  de- 
fendant tn  error  and  other  parties  occupying  like  positions  in  a 


RULE  11.— Abstracts  In  Lieu  of  Transcript,  When  Filed  and 
Served.  In  those  cases  where  the  appellant  shall,  under  the  pro- 
visions of  section  2253,  Revised  Statutes  of  1889,  file  in  the  court  a 
copy  of  the  judgment,  order  or  decree,  in  lieu  of  a  complete  tran- 
script, he  shall  deliver  to  the  respondent  a  copy  of  his  abstract 
at  least  thirty  days  before  the  cause  is  set  for  hearing,  and  shall 
in  like  time  file  ten  copies  thereof  with  the  clerk  of  this  court  If 
the  respondent  is  not  satisfied  with  such  abstract,  he  shall  deliver 
to  the  appellant  a  complete  or  additional  abstract  at  least  fifteen 
days  before  the  cause  is  set  for  hearing,  and  within  like  time  file 
ten  copies  thereof  with  the  clerk  of  this  court  Objections  to  such 
complete  or  additional  abstract  shall  be  filed  with  the  clerk  of  this 
court  within  ten  days  after  service  of  such  abstract  upon  the  ap- 
pellant, and  a  copy  of  such  objections  shall  be  served  upon  the  re- 
spondent in  like  time.     (As  amended  February  26,  1895.) 

RULE  12.— Abstracts,  When  Filed  and  Served.  In  all  cases 
where  a  complete  transcript  Is  brought  to  this  court  in  the  first 
instance,  the  appellant  shall  deliver  to  respondent  a  copy  of  his  ab- 
stract of  the  record  at  least  thirty  days  before  the  day  on  which  the 
cause  is  set  for  hearing,  and  file  ten  copies  thereof  with  the  clerk 
of  this  court  not  later  than  the  day  preceding  the  one  on  which  the 
cause  is  set  for  hearing.  If  the  respondent  desires  to  file  a  further 
or  additional  abstract,  he  shall  deliver  to  the  appellant  a  copy 
thereof  at  least  five  days  before  the  cause  is  set  for  hearing,  and 
file  ten  copies  thereof  with  the  clerk  of  this  court  on  the  day  pre- 
ceding that  on  which  the  cause  is  to  be  heard. 

II 
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RULE  13.-:-Ab8tract8,  What  They  Shall  Contain.  The  abstracU 
mentioned  in  rules  11  and  12  shall  be  printed  in  fair  type,  and  shall 
be  paged,  and  shall  have  a  complete  index  at  the  end  thereof,  and 
shall  set  forth  so  much  of  the  record  as  is  necessary  to  a  full  and 
complete  understanding  of  all  the  questions  presented  to  this  court 
for  decision.  Where  there  are  no  questions  made  over  the  pleadings, 
or  oyer  deeds  or  other  documentary  evidence,  it  shall  be  Bu£Elcient  to 
set  out  the  substance  of  such  pleadings  or  documentary  evidence. 
The  evidence  of  witnesses  shall  be  stated  in  a  narrative  form,  ex- 
cept when  the  questions  and  answers  are  necessary  to  a  complete 
understanding  of  the  evidence.  When  there  is  any  question  made 
over  the  pleadings,  or  as  to  the  admissibility  or  legal  effect  of  any 
documentary  evidence,  the  pleadings  and  such  documentary  evi- 
dence must  be  set  out  in  full  with  the  indorsements  thereon;  and  in 
all  other  respects  the  abstract  must  set  forth  a  copy  of  so  much  of 
the  record  as  is  necessary  to  be  consulted  in  the  disposition  of  the 
assigned  errors. 

RULE  14. — Printed  Transcripts.  A  printed  and  indexed  tran- 
script duly  certified  by  the  clerk  of  the  trial  court  may  be  filed  in- 
stead of  a  manuscript  record,  and  in  all  cases  ten  printed  and  in- 
dexed, uncertified  copies  of  the  entire  record,  filed  and  served 
within  the  time  prescribed  by  these  rules  for  serving  abstracts,  shall 
be  deemed  a  full  compliance  with  said  rule  and  dispense  with  the 
necessity  of  any  further  abstracts. 

RULE  15.^ — Briefs,  What  to  Contain  and  When  Served.  The  ap. 
pellant  shall  deliver  to  the  opposing  party  a  copy  of  his  brief  thirty 
days  before  the  day  on  which  the  cause  is  set  for  hearing,  and  the 
respondent  shall  deliver  a  copy  of  his  brief  to  the  opposing  party 
at  least  five  days  before  the  last-named  date,  and  the  appellant  shall 
deliver  a  copy  of  his  brief  in  reply  to  the  opposing  party  not  later 
than  the  day  preceding  that  on  which  the  cause  is  set  for  hearing, 
and  ten  copies  of  each  brief  shall  be  filed  with  the  clerk  on  or  before 
the  last-named  date. 

All  briefs  shall  be  printed  and  shall  contain  separate  and  apart 
from  the  argument  or  discussion  of  authorities,  a  statement,  in  nu- 
merical order,  of  the  points  relied  on,  together  with  a  citation  of  au- 
thorities appropriate  under  each  point.  And  any  brief  failing  to 
comply  with  this  rule  may  be  disregarded  by  the  court. 

The  brief  filed  by  appellant  shall  distinctly  and  separately  al- 
lege the  errors  committed  by  the  inferior  court,  and  no  reference 
will  be  permitted  at  the  argument  to  the  errors  not  thus  specified, 
unless  for  good  cause  shown  the  court  shall  otherwise  direct. 

In  citing  authorities,  in  support  of  any  proposition,  it  shall  be 
the  duty  of  the  counsel  to  give  the  names  of  the  parties  to  any  case 
cited  from  any  report  of  the  adjudged  cases,  as  well  as  the  number 
of  the  volume  and  the  pages  where  the  same  will  be  found;  and 
when  reference  is  made  to  a  passage  in  any  elementary  work  or 
treatise,  the  number  of  the  edition,  the  volume,  section,  paging  or 
side  paging  shall  be  set  forth. 
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RULE  16.— Failure  to  Comply  With  Rules  11,  12,  13  and  15.  If 
any  appellant  in  any  civil  case  shall  fail  to  comply  with  the  rules 
numbered  11,  12.  13  and  15.  the  court,  when  the  cause  is  called  for 
hearing,  will  dismiss  the  appeal  or  writ  of  error;  or  at  the  option 
of  the  respondent  continue  the  cause  at  the  cost  of  the  party  In  de- 
fault. 

RULE  17.— Costs,  When  Allowed  for  Printing  Abstracts  and 
Records.  Costs  will  not  be  allowed  either  party  for  any  abstract, 
filed  in  lieu  of  a  full  transcript  under  section  2253,  Revised  Stat- 
utes 1889,  which  fails  to  make  a  full  presentation  of  all  the  record 
necessary  to  be  considered  in  disposing  of  all  the  questions  arising 
in  the  cause.  But  in  those  cases  brought  to  this  court  by  a  copy 
of  the  Judgment,  order,  or  decree  instead  of  a  full  transcript,  and  in 
which  the  appellant  shall  file  in  this  court  a  printed  copy  of  the  en- 
tire record  as  and  for  an  abstract,  costs  will  be  allowed  for  print- 
ing the  same. 

In  any  case  in  which  a  manuscript  record  has  been  or  may  be 
filed  in  this  court,  a  reasonable  fee  for  printing  an  abstract  of  the 
record  or  the  entire  record  in  lieu  of  an  abstract  may  be  taxed  as 
costs  upon  the  written  stipulation  of  both  parties,  to  that  effect  The 
affidavit  of  the  printer  shall  be  received  in  every  case,  where  costs 
may  properly  be  taxed  for  printing,  as  prima  facie  evidence  of  the 
reasonableness  thereof;  and,  if  the  adverse  party  objects  thereto, 
such  objection  shall  be  filed  within  ten  days  after  service  of  notice 
of  the  amount  of  such  charge. 

RULE  18. — Service  of  Abstracts  and  Briefs.  Delivery  of  an  ab- 
stract or  brief  to  the  attorney  of  record  of  the  opposing  party  shall 
be  deemed  a  delivery  to  such  party  under  the  foregoing  rules,  and 
the  evidence  of  such  delivery  must  be  by  the  written  acknowledg- 
ment of  such  opposing  party  or  his  attorney,  or  the  affidavit  of  the 
person  making  the  service,  and  such  evidence  of  service  must  be 
filed  in  this  court  with  the  abstract  or  brief. 

RULE  19. — Service  of  Abstracts  and  Briefs  In  Criminal  Cases. 
The  attorneys  for  appellants,  in  criminal  cases  in  which  transcripts 
have  been  filed  in  the  office  of  the  clerk  of  this  court  sixty  days 
before  the  day  the  cause  is  docketed  for  hearing,  shall,  at  least 
thirty  days  before  the  day  of  hearing,  file  in  the  office  of  the  clerk 
of  the  Supreme  Court  a  printed  statement,  containing  apt  refer- 
ences to  the  pages  of  the  transcript,  assignment  of  errors  and  brief 
of  points  and  argument,  and  serve  a  copy  thereof  upon  the  Attorney- 
General,  and,  thereupon  the  Attorney-General  shall,  fifteen  days  be- 
fore the  day  of  trial,  serve  defendant  or  his  counsel  with  a  copy  of 
his  statement  and  brief. 

When  a  criminal  case  shall  be  advanced  on  the  docket  the  court 
shall  designate  the  time  for  filing  statements  and  briefs. 

When  appellants  have  been  allowed  to  prosecute  their  appeal 
as  poor  persons,  by  the  circuit  court,  counsel  will  be  permitted  to 
file  typewritten  briefs  and  statements.    In  cases  in  which  the  tran- 
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script  has  been  filed  thirty  days  before  the  day  on  which  the  cause 
is  docketed,  counsel  for  appellant  shall  file  their  statements,  briefs 
and  assignments  of  error  fifteen  days  before  the  hearing,  and  the 
Attorney-General  his  brief  and  statement  five  days  before  the  hear- 
ing. 

RULE  20. — ^Taking  Record  From  Clerk's  Office.  No  member  of 
the  bar  shall  be  permitted  to  take  a  record  from  the  clerk's  office. 

RULE  21. — Motions  for  Rehearing.  Motions  for  rehearing  must 
be  accompanied  by  a  brief  statement  of  the  reasons  for  a  reconsid. 
eratlon  of  the  cause,  and  must  be  founded  on  papers  showing  clearly 
that  some  question  decisive  of  the  case,  and  duly  submitted  by  coun- 
sel, has  been  overlooked  by  the  court,  or  that  the  decision  is  in 
conflict  with  an  express  statute,  or  with  a  controlling  decision  to 
which  the  attention  of  the  court  was  not  called  through  the  neglect 
or  Inadvertence  of  counsel;  and  the  question  so  submitted  by  the 
counsel  and  overlooked  by  the  court,  or  the  statute  with  which  the 
decision  conflicts,  or  the  controlling  decision  to  which  the  attention 
of  the  court  was  not  called,  as  the  case  may  be,  must  be  distinctly 
and  particularly  set  forth  in  the  motion,  otherwise  the  motion  will 
be  disregarded.  Such  motion  must  be  filed  within  ten  days  after  the 
opinion  of  the  court  shall  be  delivered,  and  notice  of  the  filing 
thereof  must  be  served  on  the  opposite  counsel.  After  a  cause  has 
been  once  reheard  and  the  motion  for  rehearing  overruled  either 
in  division  of  in  banc  no  further  motion  for  rehearing  or  motion  to 
set  aside  the  order  overruling  the  motion  for  rehearing,  by  the  same 
party,  will  be  entertained  by  the  court  or  filed  by  the  clerk. 

RULE  22. — Extension  of  Time.  Hereafter  in  no  case  will  exten- 
sion of  time  for  filing  statements,  abstracts  and  briefs  be  granted, 
except  upon  affidavit  showing  satisfactory  cause. 

RULE  23. — Notice  to  Adverse  Party.  A  party,  in  any  cause, 
filing  a  motion  either  to  dismiss  an  appeal  or  writ  of  error,  or  to 
affirm  the  judgment,  shall  first  notify  the  adverse  party  or  his  at- 
torney of  record,  at  least  twenty-four  hours  before  making  the  mo- 
tion, by  telegram,  by  letter,  or  by  written  notice,  and  shall  on  filing 
such  motion,  satisfy  the  court  that  such  notice  has  been  given. 

RULE  24. — ^A  motion  to  transfer  a  cause  under  the  provisions  of 
the  Constitution  from  either  division  to  court  in  hanc  must  be  filed 
within  ten  days  after  the  final  disposition  of  the  cause  by  the  divi- 
sion, and  notice  of  such  motion  shall  be  given  as  provided  in  Rule  23. 

RULE  25. — Return  of  Original  Writs.  Original  writs  or  other 
process  issued  by  either  division  of  the  court,  or  by  any  Judge  in 
vacation,  may  be  made  returnable  to  and  disposed  of  by  such  divi- 
sion, or  the  court  in  hanc  as  such  division  or  judge  in  vacation  may 
order. 
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RULE  26. — Assignment  of  Motions  in  Civil  Causes.  All  motions 
and  matters  in  civil  causes  which  have  not  been  assigned  by  the  court 
in  bane  to  a  division  for  final  determination,  upon  the  record,  shall 
be  presented  to,  heard  and  determined  by  the  court  in  bane.  All  mat- 
ters in  civil  causes  which  have  been  assigned  to  a  division  shall  be 
presented  to  and  heard  and  determined  by  such  divlBlon. 

RULE  27. — Assignment  of  Criminal  Causes.  All  criminal  causes, 
and  matters  pertaining  thereto,  shall  be  heard  and  determined  by 
Division  Number  Two. 

RULE  28. — When  Appeal  is  Returnable;  Certificate  of  Judg- 
ment; Transcript.  In  all  cases  where  appeals  shall  be  taken  or 
writs  of  error  sued  out  to  this  court  after  January  1,  1902,  the  ap- 
pellant shall  file  with  the  clerk  of  this  court  a  full  transcript  or  in 
lieu  thereof  a  certificate  of  judgment  as  provided  by  section  813,  Re- 
vised Statutes  1899,  within  the  time  by  said  section  provided,  and 
the  date  of  the  allowance  of  the  appeal  and  not  the  time  of  filing  the 
bill  of  exceptions  after  the  appeal  is  granted,  shall  determine  the 
term  of  this  court  to  which  such  appeal  is  returnable,  and  when  the 
appellant  for  any  reason  can  not  or  does  not  file  a  complete  tran- 
script, he  shall  file  within  the  time  allowed  by  said  section  of  the 
statutes  a  certificate  of  judgment,  and  may  thereafter  file  a  com- 
plete transcript  and  abstract  of  the  record,  or  simply  an  abstract  of 
the  record.  And  neither  the  fact  that  this  court  has  heretofore  held 
that  the  return  term  of  the  appeal  is  to  be  determined  by  the  date 
of  the  filing  of  the  bill  of  exceptions,  nor  the  fact  that  for  any 
reason  a  complete  transcript  could  not  be  filed  in  time  for  the  re- 
turn term,  shall  be  taken  as  an  excuse,  but  in  all  such  cases  the 
appellant  shall  file  a  certificate  of  the  judgment  as  and  when  re- 
quired by  said  section  813,  Revised  Statutes  1899.  (Adopted  at 
October  sitting,  1901.) 

RULE  29. — The  time  allowed  for  oral  argument  and  statement 
shall  be  an  hour  and  ten  minutes  for  appellant  or  plaintift  in  error, 
or  relator  in  original  proceeding,  and  fifty  minutes  for  respondent  Or 
defendant  in  error  or  respondent  in  original  proceeding.  (Adopted 
at  the  January  sitting,  1912.) 

Rule  30.  All  motions,  briefs,  letters  or  communications  in  any- 
wise relating  to  a  matter  pending  in  this  court  must  be  addressed 
to  its  clerk,  who  will  lay  them  before  the  court  in  due  course.  Here- 
after any  letter  or  communication  relating  directly  or  indirectly  to 
any  pending  matter,  addressed  personally  or  officially  to  any  judge 
of  this  court,  will  be  filed  with  the  case  and  be  open  to  the  inspec- 
tion of  the  public  and  opposing  parties.  (Adopted  at  the  July  sitting, 
1912.) 

Rule  31.  All  rules  not  included  in  the  foregoing  enumeration 
are  hereby  rescinded. 
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